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'  OFFICERS  OF  THE  SUPREME  COURT, 

During  the  time  of  these  Decisions* 

Hon.  Henry  W.  Coilier,  Chief  Justice. 

H0D«  HeNRT  OOLDTHWAITE,  )   *««/./»{•.♦*.  t«t*SiWi« 

Hon.  John  J.  Ormond,  \  Associate  JusuciA 

Lincoln  Clark,  Esq.  Attorney  Oencr^L 
Benjamin  F.  Porter,  Reporter* 
James  B,  Wallace^  Esq«  Clerk. 


RULES 

Adopted  at  the  January  Term,  1838,  of  the  Supreme  Court. 

"  It  is  ordered  by  lliis  Couit,  That  the  Rules  of  Court  collected  and 
published  io  the  tilth  volume  of  Sicwarl  &.  Porter's  Reports,  and  as 
there  respectively  numbered  and  arranged— bo,  and  the  same  are  hereby 
adopted  as  Ryles  of  Practice  in  the  tSupremCj  Circuit,  and  County  Courts 
of  the  State  of  AJabama. 

"  As  the  practice  of  the  Court,  in  relation  to  the  filing  of  transcripts, 
and  the  setting  aside  of  judo^menls  rendered  on  certificates  and  citations, 
seems  to  be  but  imperfectly  understood,  the  Court  will  state,  for  the  in- 
formation of  the  Bar,  the  Rules,  which  will  hereafter  be  rigidly  adher- 
ed to: 

1st.  If  the  transcript  of  the  record  is  not  delivered  to  the  Clerk,  and 
errors  assigned  within  the  first  three  days  of  the  term,— the  defendant  in 
error  is  entitled,  at  any  lime  before  the  record  is  filed,  and  the  errors  as- 
signed, to  his  judgment  of  aflSrmance,  on  production  of  the  proper  certi- 
ficate or  citation. 

2d.  Whenever  a  judgment  shall  be  taken  before  the  call  of  the  Divi- 
sion, to  which  the  case  properly  belongs,  it  will  be  deemed  a  sufficient 
cause  to  reinstate  the  case,  and  to  set  aside  the  judgment,  if  the  iran- 
tcript  is  filed  at  any  time  bclore  the  first  motion  day,  after  the  call  of  the 
Division. 

3d.  In  all  other  cases,  where  a  motion  is  submitted  to  sot  aside  a  judg- 
ment rendered  on  certificate  or  citation,  affidavits  must  be  produced, 
shewing  satisfactory  reasons  why  the  transcript  was  not  filed  within  the 
three  first  days  after  the  call  of  the  Division  to  which  the  case  belongs- 
If  the  transcript  offered  is  defective,  the  affidavits  must  show,  either  that 
application  has  been  made  for  a  corn^ct  transcript,  or  that  there  was  not 
sufficient  time  after  the  defect  was  discovered,  to  procure  one  before  the 
adjournment  of  the  Court.  And,  in  either  event,  the  deficient  matter 
must  be  stated  with  sufficient  certainty,  to  enable  the  defendant  in  eiror 
to  admit  the  existence  of  the  same,  and  to  proceed  as  if  the  record  wa» 
complete. 

General  Rule. 

Ordered  bv  the  Court,  In  all  cases  which  shall  be  held  under  advise- 
ment, it  shall  be  the  duty  of  the  Clerk  to  furnish  tivo  copies  of  the  re- 
cord, or  8U3h  parts  thereof,  as  may  be  required  by  the  Court,  and  that 
the  costs  of  the  same  be  taxed  in  the  bill  of  costs. 


General  Rule, 
Adopted  at  the  January  Ter?n,  1839,  of  the  Supreme  Court. 

Ordered,  That  in  all  cases  where  writs  of  error,  or  appeals,  shall  have 
been  allowed,  returnable  to  this  Court,  if  at  the  proper  return  term,  no 
proceedings  are  had  in  the  cause;  and  the  same" be  neither  affirmed,  re- 
versed^ dismissed  nor  continued,  the  defendant  in  error,  or  appellee,  shall 
be  entitled  to  proceed  to  execution  in  the  court  below,  as  if  no  writ  of  er- 
ror or  appeal  had  been  allowed,  upon  filing  with  the  clerk  below,  the 
certiicate  of  tha  clerk  of  this  court,  that  no  proceedings  have  been  had 


is  such  canse  at  the  return  term.  And  the  clerk  of  thii  court  shall  isvje 
such  certificate,  oa  the  application  of  any  party  requiring  the  same,  cer- 
tifying that  no  proceedings  have  been  had  in  such  cause  as  the  applicant 
shall  name,  when  such  is  the  fact:  Provided^  That  where  such  certifi* 
cate  shall  hare  been  applied  for  and  issued  from  this  court,  no  affirmance 
on  certificate,  from  the  court  below,  at  any  after  term,  shall  be  allowed} 
unless  the  certificate  of  no  proceedings  obtained  from  this  court,  be  re- 
turned with  an  affidavit  that  the  same  has  not  been  used,  or  other  satis- 
factory evidence  thereof. 


General  Rules, 
Adopted  at  the  June  Term,  1839,  of  the  Supre?ne  Court. 

This  Court  has  hitherto  been  very  indulgent  in  admitting  to  i(st>ar 
applicants  for  license.  That  none  may  hereafter  present  himsflf,  for 
examination,  who  is  not  well  skilled  in  his  profession,  the  Court  deems  it 
proper  to  declare,  that  in  future,  examinations  conducted  under  its  eye, 
will  be  ihorougbj  and  well  calculated  to  test  the  extent  of  the  applicant's 
professional  attamments;  and  where  these  are  defective,  the  Court  will 
not  hesitate  to  withhold  a  license. 

Ordered,  That  in  Chancery  causes,  either  party  desiring  to  take  the 
evidence  of  witnesses,  may  do  so,  as  now  provided,  by  deposition;  or 
may  take  the  same  by  filing  interrogatories  with  the  Register,  or  serving 
a  copy  on  tiie  adverse  parly,  and  giving  ten  days  previous  notice  of  the 
time  when  the  commission  will  issue,  so  that  cross-interrogatories  may 
be  filed:  Provided^  Th^t  where  there  has  been  no  cross-examination. 
or  where  the  evidence  shall  have  been  taken  upon  interrogatories,  and 
cross-interrogatories,  the  opposite  party  shall  have  the  right  to  a  commis- 
sion to  examine  again  the  said  witness  by  deposition,  at  his  own  costs, 
^ten  days  notice  of  the  time  and  place  being  given  lo  the  adverse  party. 

Ordered,  That  from  henceforth,  in  every  action  of  ejectment,  the  de- 
fendant shall  specify  in  the  consent  rule,  for  what  premises  he  intends 
to  defend,  and  shall  consent  in  such  rule,  to  confess  upon  the  trial, 
that  the  defendant,  (if  he  defends  as  tenant,  or  in  case  he  defends  as 
landlord,  that  his  tenant,)  was,  at  the  time  of  the  service  of  the  declara* 
tlon,  in  possession  of  such  premises ,  and  that  if  upon  the  trial,  the  de- 
fendat  shall  not  confess  such  possession,  as  well  as  lease,  entry  and 
ouster,  whereby  the  plaintiff  shall  not  be  able  further  to  prosecute  his 
suit  against  the'  said  defendant,  then  no  costs  shall  be  allowed  for  not 
further  pioseculing  the  same,  but  the  said  defendant  shall  pay  costs  to 
the  plaintifif,  in  that  case  to  be  taxed. 
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AT 


JUNE  TERM,  1838. 


HAGAN,  et  al.  vs.  CABIPBELL  AND  CLEAVELAND. 

1.  The  rights  of  riparian  proprietors,  depend  upon  the  fact,  whe- 
ther the  land  is  bounded  by  a  river  where  the  tide  ebbs  and 
flows  :  or  whether  it  hes  along  a  stream  above  tide  water. 

2.  In  the  first  case,  the  right  of  the  owner  to  the  soil,  at  com- 
mon law,  extends  to  high  water  mark,  only. 

3.  The  shore  below  the  conmion  tide,  belongs  to  the  public : 
though  by  grant,  it  may  become  vested  in  the  citizen. 

4.  The  rule,  that  a  country  bounded  by  a  river,  extends  to  th^ 
point  of  low  water,  it  seems,  does  not  apply  to  the  case  of  a 
grant  by  the  public,  to  an  individual. 

5.  At  common  law,  the  grantee  of  lands,  (from  government,) 
bounded  on  tide  water,  is  not  allowed  to  extend  his  riparian 
lights  beyond  oixlinary  high  water  mark  : — such  grants  are 
construed  favorably  to  the  grantor,  as  a  trustee  lor  the  pub- 
lic ;  and  no  alienation  will  be  presumed,  not  clearly  expressed. 

6.  Riparian  proprietors  are  entitled  to  all  accessions  made,  to  the 
lands  granted,  either  by  the  retreating  of  the  river  from  its 
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Hagan,  ei  al.  vs.  Campbell  and  Cleaveland. 


former  limits  ;  or  by  the  slow  and  secret  deposit  of  sand,  or 
other  substances. 

7.  The  beds  of  navigable  streams,  as  well  as  the  sea,  are  the 
property  of  the  public  :  and  if,  by  tiie  instantaneous  casting 
up  of  sand,  or  other  substances,  the  water  is  thrown  back,  and 
an  addition  is  made  to  the  land — the  pubUc  may  claim  the  ac- 
cession. 

8.  Secus,  if  the  accession  be  slow  and  secret,  when  it  becomes 
the  property  of  the  owner  of  the  adjacent  lands. 

9.  Where  the  term  "  river,"  is  used  in  a  grant,  as  a  boundary — 
high,  or  low,  water  mark  must  be  intended — not  a  middle 
pomt. 

10.  A  plat  or  plan  of  survey  may  be  referred  to  in  a  grant,  and 
become  part  of  it ; — showing  the  proper  lines,  and  ascertain- 
ing the  locality. 

11.  Where  a  line  is  described  in  a  grant,  as  running  towards  one 
of  the  cardinal  points,  it  must  run  directly  in  the  course,  un- 
less controlled  by  some  object. 

12.  And  where  the  distance  marked  out  in  a  plat,  can  not  be  in- 
cluded by  allowing  the  lines  to  deviate,  the  grant  which  refers 
to  the  plat,  must  l^  construed  to  mean,  that  the  lines  shall  be 
extended  without  a  variation  of  course. 

13.  Ignorance  oifact  by  a  grantor,  in  regard  to  assertions  in  a 
grant,  describing  undeserved  merit  to  the  grantee,  will  not 
control  the  language  of  the  grant,  or  limit  its  operation  in  fa- 
vor of  one,  not  claiming  under  a  subsequent  grant  from  the 
same  source. 

14.  Where,  in  a  grant  of  lands,  bounded  by  a  river,  a  free  pas- 
sage or  road  is  reserved, — such  reservation  does  not  prevent 
the  freehold  of  all  the  lands  embraced  in  the  grant,  fh)m  vest- 
ing in  the  grantee  ;  or  limit  his  riparian  rights : — the  use  of 
the  road  only  is  reserved. 

15.  It  seems^  that  where  accretion  is  made  impracticable,  with- 
out the  authority  of  government,  by  the  labor  of  a  third  per- 
son,— excluding  the  water  from  its  former  limits,— such  third 
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person  is  a  trespasser,  and  can  derive  no  profit  from  his  labor : 
In  such  case,  his  labor  inures  to  the  benefit  of  the  riparian 
proprietor. 

16.  The  grant  made  by  the  British  government,  in  seventeen 
hundred  and  sixty-seven,  to  William  Richardson,  of  a  cer- 
tain tract  of  land  in  the  district  of  Mobile,  on  the  west  side  of 
the  river  Mobile,  conferred  on  the  grantee,  in  that  grant,  a  ti- 
tle to  high  water  mark,  only. 

17.  But  the  confirmation  of  that  grant  to  John  Forbes  &  Co.  in 
eighteen  hundred  and  seven,  conveyed  to  the  grantee,  all  the 
lands  lying  east  of  the  jjriginal  tract,  to  the  channel  of  the  ri- 
ver. 

18.  And  to  embrace  all  the  intervening  soil,  the  north  and  south 
lines  of  the  original  tract, — held,  properly  to  run,  without  va- 
riation of  course,  from  high  water  mark,  to  the  margin  of  the 
channel. 

19.  By  these  grants,  and  each  of  them,  there  was  conferred  up- 
on the  grantees,  or  their  assignees,  the  right  to  the  gradual  in- 
crease of  soil  by  the  receding  of  the  river. 

20.  Whether  one,  who  does  not  own  lands,  adjacent  to  a  river, 
where  the  tide  ebbs  and  flows,  may,  for  the  benefit  of  com- 
merce, erect  a  wharf  or  other  improvement,  between  high  and 
low  water  mark,  quere, 

21.  Though  it  is  clear,  no  part  of  such  erection  can  rest  on  the 
land  of  another  person,  nor  can  the  latter  be  excluded  from 
the  use  of  the  water,  or  be  denied,  his  riparian  rights.^ 

This  was  an  action  of  trespass  to  try  title,  prosecuted 
by  the  plaintiflfs  in  error,  in  the  Circuit  court  of  Mobile 
county ;  and  tried  before  Harris,  J.  The  plea  was,  not 
guilty ;  and  issue  being  Joined,  a  verdict  was  rendered 
In  favor  of  the  defendants. 

From  a  bill  of  exceptions  taken  at  the  trial,  it  appear- 
ed that  the  plaintiffs  gave  in  evidence  to  the  jury,  a  grant 
and  survey,  (a  copy  of  which  accompanied  the  bill,)  and 
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proved  that  the  same  had  been  confirmed  by  an  act  of 
Congress,  of  the  third  of  May,  eighteen  hundred  and 
nineteen,  and  deduced  title  to  themselves  by  mean  con- 
veyances under  the  grant.     It  was  proved  that  the  de- 
fendants had,  before  the  commencement  of  the  action, 
built  a  wharf  upon  the   ground,  for  the  recovery  of 
which,  the  same  was  brought,  and  at  the  institution  of 
the  suit,  held  the  possession.     It  was  also  shewn,  that  at 
the  date  of  the  grant,  the  ground  occupied  by  the  defen- 
dants was  covered  with  the  water  of  the  river  or  bay  of 
Mobile ;— whether  the  ground  ever  had  been  uncovered 
by  water,  was  not  clearly  shown,  inasmuch  as  the  evi- 
dence was  contradictory.     Evidence  was  adduced  to 
show  that  John  Forbes  &  Co.  the  original  grantees,  had 
reclaimed,  by  ditching  and  otherwise,  a  portion  of  the 
land  originally  covered  with  water,  but  it  did  not  show 
that  their  reclamations  extended  to  the  wharf  and  land 
In  possession  of  the  defendants.     Evidence  was  offered 
by  the  plaintiffs,  tending  to  show  that  the  southern 
boundary  of  the  tract  embraced  by  the  grant,  if  extended 
to  the  channel  of  the  river  Mobile,  in  the  same  direction 
in  which  it  strikes  the  water,  would  include  the  land 
and  wharf  occupied  by  the  defendants,  but  evidence  was 
given  by  the  defendants,  showing  that  the  wharf  and 
land  sued  for,  lay  below  a  straight  line  drawn  from  the 
point  where  the  southern  line  struck  the  river  at  high- 
water  mark  and  the  channel  of  the  river,  and  if  a  line 
was  run  from  that  point  at  high-water  mark,  directly 
to  the  channel,  the  land  in  controversy  would  not  be  em- 
braced. 
"The  court  instructed  the  jury,  that  by  the  terms  of 


THE  SUPREMIi:  COURT  OF  ALAP.AMA.  13 


Hagan,  el  al.  vs,  Campbell  and  Cleaveland. 


the  grant,  the  eastern  boundary  of  the  tract  is  the  river. 
Its  termination  is  a  question  of  law.  A  grant  extending 
to  the  river,  where  the  tide  ebbs  and  flows,  terminates 
at  high-water  mark,  unless  by  its  terms,  it  be  extended 
further.  The  land  between  high  and  low-water  mark, 
that  is,  between  the  flow  and  ebb  of  the  tide,  belongs  to 
the  sovereign,  and  does  not  pass  by  a  grant,  unless  spe- 
cially given.  Such  lands  as  you  may  find  to  have  been 
drained  by  John  Forbes  &.  Co..  and  to  have  been  reclaim- 
ed, passed  by  the  grant.  If,  from  the  evidence,  you  be- 
lieve that  the  land  for  which  this  suit  was  brought,  was 
at  the  date  of  the  grant  covered  by  the  waters  of  the 
river  or  bay  of  Mobile,  and  that  it  was  not  subsequently 
reclaimed  by  the  plaintiff's,  nor  those  under  whom  they 
claimed,  and  that  by  the  terms  of  the  grant,  it  was  not 
extended  further  than  to  the  river  Mobile ;  then  it  is  the 
opinion  of  the  court,  that  the  plaintiff's  have  no  right  to 
recover  the  premises  in  question.  The  court  instructed 
the  jury,  that  the  land  lying  between  high  and  low-wa- 
ter mark,  that  is,  between  the  ebb  and  flow  of  the  tide, 
did  not  pass  by  the  grant  under  which  the  plaintiffs 
claim,  but  that  if  the  land,  which,  at  the  date  of  the 
grant,  lay  between  high  and  low-water  mark,  that  is, 
between  the  ebb  and  flow  of  the  tide,  had  been  reclaim- 
ed by  the  grantees,  so  that  the  water  of  the  said  river 
Mobile  had  been  excluded  from  it,  in  that  case,  the  plain- 
tiffs might  recover  the  land  thus  reclaimed,  by  virtue  of 
the  grant."     To  all  which,  the  plaintiff's  excepted,  <fcc. 

The  grant  referred  to,  in  the  bill  of  exceptions,  was 
dated  at  Pensacola,  the  twenty-fifth  day  of  September, 
eighteen  hundred  and  seven,  and  made  by  the  Intendant 
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of  the  Province  of  West  Florida,  to  John  Forbes  ^  Co. 
By  this  grant,  it  was  shown  that  the  British  government, 
in  seventeen  hundred  and  sixty-seven,  granted  to  William 
Richardson,  a  tract  of  land  situate  in  the  District  of  Mo- 
bile, on  the  west  side  of  the  river  Mobile.  That  in  se- 
venteen hundred  iind  seventy-four,  Pantan,  Leslie  &  Co. 
purchased  of  William  Richardson,  the  tract  embraced  by 
the  British  grant,  and  that  John  Forbes,  (a  partner  of  the 
house  of  Pantan,  Leslie  ^-  Co.,  then  continued  under  the 
firm  of  John  Forbes  &  Co.)  by  his  memorial  to  the  tribu- 
nal of  the  Intendancy  of  West  Florida,  asked  a  confirma* 
tion  of  his  title.  The  grant,  after  reciting  the  reference 
of  the  memorial  and  its  accompanying  documents,  to  the 
appropriate  officers  of  the  Spanish  government,  and  their 
action  thereupon,  proceeded  as  follows : 

"  It  is  therefore  declared  that  this  house,  John  Forbes 
&  Co.  should  be  protected,  as  by  the  present  decree  they 
are  protected,  in  the  possession  of  the  said  tract  of  land, 
so  that  in  no  time  to  come  they  can  be  molested  or  dis- 
turbed in  their  possession  of  the  same,  on  account  of  its 
being  royal  domain;  with  which  intention,  the  corres- 
ponding title  should  be  issued  to  them  in  the  ordinary 
form,  and  consequently,  the  "  plat"  or  flgurativp  plan 
made  by  Don  Josef  Collins,  the  assistant  surveyor,  to  be 
corrected,  as  is  done  by  Don  Vincente  Sebastian  Pintado, 
the  surveyor-general  of  this  province,  in  the  copy  which 
he  has  made  of  it,  with  the  certificate  which  follows  ; 
by  which  it  appears  that  the  two  hundred  and  sixty- 
three  English  acres,  reduced  to  the  geodetic  measure  of 
this  province,  compose  three  hundred  and  ten  arpents, 
seventy-seven  and  one  eighth  perches  of  Paris,  consisting 
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Of  eighteen  lineal  perch  of  said  city,  and  one  hundred 
superficial  perches  to  the  arpent,  superficial  measure,  ac- 
cording to  the  received  custom  of  these  provinces;  and 
by  the  process  of  survey  made  the  second  of  May,  eigh- 
teen hundred  find  two,  by  said  Collins,  it  is  shewn  that 
the  tract  of  land  in  question  is  situate  in  the  district  of 
Mobile,  on  the  west  side  of  the  river,  a  quarter  of  a 
league,  more  or  less,  to  the  north  of  the  fort,  and  termi- 
nated by  the  bank  of  said  river  on  the  east  side,  and 
bounded  on  the  north  by  lands  of  Jeremiah  Terry,  said 
now  to  be  royal  domain,  on  the  south  by  vacant  lands^ 
and  a  lot  belonging  to  said  house,  (John  Forbes  &  Co.) 
and  according  to  information  on  the  west  by  lands  of 
G.  Fisher  and  others,  which  are  said  to  belong  to 
the  royal  domain;  and  although  in  the  foregoing  plan, 
copied  from  the  original  made  by  Don  Josef  Collins^ 
there  is  an  error  in  the  reduction  of  acres  into  arpents, 
supposing  two  hundred  and  eighty  of  the  last  to  be  equal 
to  two  hundred  and  sixty-three  of  the  first ;  as  alao  an 
error  in  the  superficies  of  the  trapezium,  which  figure 
said  land  represents ;  which,  according  to  its  dimensions, 
contains  two  hundred  and  eighty -seven  arpents.  Never- 
theless, it  must  always  be  understood,  in  order  that  it 
may  never  operate  to  the  prejudice  of  the  party  interest- 
ed, that  the  said  two  hundred  and  sixty-three  English 
acres,  are  equal  to  the  three  hundred  and  ten  arpents 
seventy  seven  and  one-eighth  perches  aforesaid,  as  cal- 
culated by  the  surveyor-general ;  and  the  distance,  in 
the  plat  marked  out,  as  being  from  the  river  to  the  li- 
mits (east)  of  the  land,  and  left  unsurveyed  at  that  pe- 
riod, being  impassable,  has  since  been  rendered  useful, 
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by  the  owners  having  ditched  and  drained  the  same,  and 
which  they  are  to  receive  in  compensation  for  the  above 
mentioned  error ;  with  the  reserve,  however,  of  leaving 
a  free  passage  on  the  bank  of  the  river,  without  alter- 
ing the  figure  of  said  tract  on  the  other  side.  Where- 
upon, exercising  the  power  which  the  King,  our  Lord, 
(God  preserve  him,)  has  confered  on  me  in  his  royal 
name,  I  confirm  and  ratify,  to  the  before  mentioned 
John  Forbes  &  Co.,  the  possession  of  the  three  hundred 
and  ten  arpents  and  seventy-seven  perches  and  one-eighth 
of  land,  which  are  superficial,  and  contained  in  the  plat, 
number  one  tliousand  eight  hundred  and  nine,  with 
the  correction  made  by  the  surveyor-general,  in  or- 
der that  they  may,  as  their  own  property,  possess,  sell, 
or  dispose  of  the  same,  at  tlieir  own  free  will  and  plea- 
sure, (provided  it  does  not  interfere  with  the  claims  of  a 
third  party,)  with  the  condition  that  they  have  to  ob- 
serve and  comply  with  the  land  regulations  made  and 
published  by  this  Intendancy,  on  the  seventeenth  of  Ju- 
ly, seventeen  hundred  and  ninety-nine,  or  as  far  as  it 
relates  to  the  local  situation  and  quality  of  the  land.  In 
testimony,  ifcc." 

The  copy  of  the  survey  corresponded  with  that  describ- 
ed in  the  grant,  both  as  to  its  number,  and  the  figure  of 
the  tract.  On  it  were  traced  lines,  shewing  the  eastern 
boundary  of  the  British  grant,  and  from  the  points 
where  the  northern  and  southern  lines  strike  this  boun- 
dary, they  were  continued  without  deflection,  to  the 
channel  of  the  river.  And  the  marsh  or  flat  lying  be- 
tween the  channel  and  the  high  water  mark  in  seventeen 
hundred  and  sixty-seven,  wascle^Iy  described  in  the  plat. 
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[In  order  to  elucidate  the  case,  the  Reporter  has  added 
a  copy  of  the  plat,  takea  from  the  Spanish  grant,  made 
part  of  the  hill  of  exceptions. 

By  act  of  Congress  of  1819,  all  claims-to  land,  founded 
on  complete  grants  from  the  Spanish  government,  repor- 
ted to  the  Secretary  of  the  Treasury  by  the  commission- 
ers from  the  districts  east  and  west  of  Pearl  river,  &c. 
were  recognised  and  declared  valid — (See  3  Story's  U.  S. 
Laws,  1748,8. 1,2.] 
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Hopkins^  for  plaintiffs  in  error. 
Thornton^  contra. 

Hopkins^  for  plaintiffs  in  errori  relied  on  the  following 
points: 

1.  That  the  Spanish  grant  made  low-water  mark  the 
eastern  boundary  of  the  tract*-(Co.  Litt.  Tit.  Confirma- 
tion, Lib.  3  ch.  9,  sec.  515,  note  1,  page  295 ;  and  sec. 
521,  note  1,  page  297;  6  Cowen,  281;  4  Com.  Dig.  (E. 
12)  546,  and  (G.  4)  54. 

2.  That  the  effect  of  the  direction  in  the  grant,  to  pre- 
serve the  figure  of  the  tract,  is  to  continue  the  northern 
and  southern  lines  to  the  channel  of  the  river,  in  the 
same  direction,  in  which  they  run  to  the  high-water 
mark— (1  John.  156;  5  Wheat.  375;  6  Cranch,  237. 

3.  If  the  eastern  limit  of  the  tract  had  not  been  chang- 
ed  by  the  Spanish  grant,  the  grantee  would  have  a  right 
by  accretion,  to  all  the  land  which  might  be  left,  below 
the  original  high-water  mark,  and  above  what  might 
become  at  any  time  the  high-water  mark,  by  a  change 
of  the  high  and  low-water  marks;  but  the  right, to  such 
accretion  is  merged  by  the  Spanish  grant,  into  the  right 
of  the  sovereign,  to  all  the  land  there  may  be  at  any 
time  above  what  may  be  low- water  mark— (10  Peters' 
R.  662,  717,  721.) 

4.  If  there  had  been  a  junior  grant  to  the  river,  the 
effect  of  which,  would  make  high-water  mark  the  eas- 
tern boundary,  a  claimant  under  it  could  not,  under  any 
circumstances,  acquire  by  accretion,  any  of  the  land  be- 
tween high  and  low-water  marks,  which  lay  within  the 
previous  grant  to  Forbes  &  Co.,  because  such  land  had 
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been  previously  granted,  before  the  junior  grant  was 
made,  and  consequently,  before  the  title  on  which  the 
right  of  accretion  depends,  was  conveyed  to  the  junior 
grantee,  ^  A  government  may  grant  to  low-water  mark ; 
and  if  Buch  a  grant  be  made,  it  is  a  grant  of  every  thing 
which  a  government  is  capable  of  gi*anting;  and  the 
right  of  accretion  upon  a  junior  grant  in  a  direction  to 
interfere  with  the  previous  absolute  grant  of  the  same 
land,  cannot  be  conferred.  The  government  could  not, 
by  express  terms,  give  the  land  between  high  and  low- 
water  marks,  to  a  junior  grantee,  which  had  been  pre- 
viously granted  to  another,  and  such  land  can  never  be 
acquired  by  a  junior  grantee,  in  virtue  of  the  right  of  ac- 
cretion. 

5.  After  a  grant  to  such  a  river,  the  sovereign  cannot 
grant  the  land  between  high  and  low-water  marks  to  a 
third  person,  as  such  a  second  grant  would  destroy  the 
right  of  accretion,  and  deprive  the  first  grantee  of  his 
river  front.  But  in  this  case,  a  junior  grantee  of  land 
bounded  by  the  river,  might  know,  and  had  constructive 
notice  of  the  fact,  that  he  could  never  acquire  by  accre- 
tion any  thing  in  a  direction,  to  interfere  with  the  land 
between  high  and  low- water  marks,  previously  granted 
to  Forbes  &  Co. 

Thornton^  for  defendants  in  error.  The  whole  ques- 
tion, in  this  case,  depends  on  the  construction  of  the 
grant  to  the  plaintiffs,  as  to  the  extent  and  direction  of 
the  southern  boundary  line.  The  question  of  fact  is  set- 
tled by  the  bill  of  exceptions,  that  the  lotms  sued  for,  is 
below  the  southern  line  of  the  plaintiffs'  grant,  If  exten- 
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ded  at  right  angles  to  the  channel  of  the  river,  from  where 
it  struck  the  water;  and  is  not  included  in  the  grant 
thus  hounded  and  defined. 

The  argument  of  the  plaintiffs  counsel  is,  that  the 
grant  is  to  the  channel  of  the  river,  including  all  water 
and  land,  between  its  nothern  and  southern  lines— exten- 
ded in  the  same  undeviating  course,  from  their  commence- 
ment, as  in  the  old  English  grant,  to  the  channel  of  the 
river. 

We  contend  for  the  defendants  in  error — 

First — That  the  last,  or  supplemental  grant,  contain- 
ed, in  addition  to  what  was  embraced  by  the  first,  such 
lands  as  had  been  actually  reclaimed  by  the  grantees,  at 
the  date  of  said  supplemental  grant.  If  this  construc- 
tion should  be  accorded,  the  proof  was,  that  the  land  thus 
reclaimed  was  all  above,  or  north  of  the  ground  sued  for. 
For  this  point,  we  merely  aslt  the  attentive  examination 
by  the  court,  of  the  whole  grant. 

Secondly — ^We  contend,  that  if  the  grant  was  intended 
to  embrace  water,  or  ground  covered  with  water,  as 
well  as  actually  reclaimed  ground,  then  it  was  only 
such  space,  as  would  be  contained  between  the  northern 
and  southern  lines  extended  to  the  river,  which  is  made 
the  eastern  boundary  expressly,  but  that  the  grant  there 
stopped ;  and  that  the  right  pf  riparian  proprietor  only, 
attached  for  any  thing  beyond  the  river  to  the  eastward, 
and  towards  the  channel. 

The  court  below,  as  I  understand  it,  (and  so  it  seems 
the  opposite  counsel  understand  the  charge.)  recognised 
the  right  of  the  riparian  proprietors,  as  to  all  reclama- 
tions in  frmt  of  his  land ;  but  charged  that  the  grant 
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extended  only  to  the  river  as  its  eastern  boundary,  that 
is,  to  high-water  mark.     The  error  imputed  to  the  court 
below,  is  refusing  to  charge,  that  the  grant  ought  to  be 
construed,  as  if  it  had  expressly  said,  that  the  grantees 
should  have  and  possess  all  the  land  and  water  contain- 
ed between  the  north   and  south  lines  of  the  original 
grant,  extended  in  the  same  unvarying  course  throughout 
their  whole  extent,  to  the  channel  of  the  river.     Now, 
admit  that  the  sovereign  can  grant  the  shore,  that  is,  the 
space  between  high  and  low-water  mark,  and  the  water 
of  the  river  to  the  channel, — which  it  wpuld  seem  has  been 
done,  and  sustained  by  the  English  Judges;  yet,  by  all 
the   authorities,  nothing  can  be   taken   by  intendment, 
against  the  sovereign  in  his  grants ;  but  they  must  be 
construed   strictly— (6   Peters'  R.  738 ;  Dyer  a  362,  a ; 
Cro.  Car.  518;  11  Peters'  R.   421.)     1  feel  assured,  that 
the  express  terms  of  the  grant  do  not  go  to  the  extent 
contended  for.     All   the  purposes   and  motives  of  the 
grant,  as  declared  on  its  face,  are  accomplished  without 
this  construction ;  and  it  is  so  unjust,  that  it  ought  not 
to  be  presumed  to  have  been  intended,  even  if  it  could  be 
supported  by  intendment.     The  benefit  of  the   water  is  a 
natural  advantage,  intended  for  those  who  own  the  con- 
tiguous soil,  or  terra  firma,   and  ought  to  belong  to  all 
who  border  upon  it,  in  proportion  to  the  extent  of  that 
border.     In  the  nature  of  things,  the  riparian  proprietor- 
ship has  reference  to  the  water,  and  not  to  the  shape  or 
quantity  of  land  extending  back  from  the  marginal  ba- 
^is.     If  the  rights  of  the  riparian  proprietor  are  refera- 
ble to  the  fact  of  his  owning  the  contiguous  land,  that 
is,  as  arising  from  such  ownership  of  the  marginal  soil, — 
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then  the  absurdity  of  the  doctrine,  that  those  rights  are 
at  all  dependent  upon,  or  to  he  affected  by,  the  course  of 
his  other  boundary  lines,  can  be  easily  exposed.  Sup- 
pose, at  the  bend  of  a  river,  the  marginal  proprietor.  A, 
should  claim  the  extension  of  his  lines  in  the  same 
course,  as  when  they  strike  it,  as  in  the  following  dia- 
gram* 


he  would  deprive  all  the  reparian  owners,  B,  C  and  D,  of 
any  rights  of  accretion,  piscary,  waifs,  &c.  though  they 
are  liable  to  have  all  their  property  swept  off  by  the 
stream,  from  all  benefit  of  which,  they  are  thus  exclu- 
ded. Now,  by  the  rule  for  which  we  contend,  and  seek 
to  apply  tp  the  case  in  hand,  no  such  inequality  in  the 
e^joyment  of  the  advantages  of  nature  will  result. 

For  the  principles  applicable  to  artificial  improve- 
ments, as  werej  the  wharf,  &c.  of  the  defendants,  see  An- 
gel on  Tide  Waters,  page  125  to  163. 

*NoTE. — In  reference  to  the  ingenious  position  of  TTiomtan^  of 
counsel  for  the  defendants  in  error,  as  explained  by  the  diagram,  it  is 
not  understood,  that  this  case  settles  the  doctrine  of  riparian  rights,  as 
they  stand  uncontrolled  by  the  express  terms  of  a  grant.  What  might 
be  the  decision  in  a  case  where  the  boundary  of  land  was  high-water 
*  mark,  and  where  no  grant  of  land  below  that  point,  was  made, — is  yet 
unsettled.  The  argument  of  T'yi-oTTrfow  would  certainly  present  a  strong 
Tiew,  if  the  court  were  called  upon  to  settle  the  riparian  rights  of  seve- 
ral owners,  by  the  principles  of  relative  justice :  But  in  the  present  case, 
the  right  of  the  plaintiff  in  error  was  derived  from  the  express  terms  pi 
the  grant  -,  and  therefore  settled  upon  ita  construction  alone. 

Refobtes. 
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COLLIER,  C.  J.— In  order  to  a  solution  of  the  ques- 
tions  of  law  arising  upon  the  record,  we  will  inquire — 

l^r^^— What  was  the  true  eastern  boundary  of  the 
land  embraced  in  the  grant  made  by  the  British  govern- 
ment? 

Second— "What  was  the  additional  extent  of  the  confir- 
matory grant  made  by  the  Spanish  authorities  ? 

First — The  record  contains  no  copy  of  the  British 
grant,  and  to^ascertain  its  terms,  we  must  refer  to  that 
made  by  the  Spanish  authorities,  in  which  it  is  recited. 
From  that,  it  appears  that  the  land  was  situated  in  the 
then  district  of  Mobile,  "on  the  west  side  of  the  river  Mo- 
bile." 

The  rights  of  riparian  proprietors  are  diverse,  de- 
pending upon  the  fact,  whether  their  land  is  bounded 
by  a  river,  where  the  tide  ebbs  and  flows;  or  whether  it 
lies  along  a  stream  above  tide  water.  In  the  former 
case,  the  right  of  the  owner  to  the  soil,  according  to  the 
common  law,  extends  but  to  high-water  mark— (3  Kent's 
Com.  344,  and  Angell  on  Tide  Waters,  68.)  The  shore 
below  the  common  tide  belongs  to  the  public,  though  by 
grant,  it  may  become  the  property  of  the  citizen— (3  lb. 
347.)  But  in  Arnold  vs.  Mundy,  (1  Halsted's  R.  1,)  it  was 
determined,  that  a  grant  of  land  lying  upon  navigable 
water,  reached  only  to  higli-water  when  the  tide  was  at 
its  flow,  and  to  low-water  mark  when  It  had  receded, 
thus  diurnally  changing  the  extent  of  the  owner's  right. 
And  in  Handley's  lessee  vs.  Anthony,  (5  Wheat.  R.  374,) 
the  court  considered  that  the  cession  by  Virginia  to  the 
United  States,  of  all  her  right  to  the  territory  "  situate, 
lying  and  being  to  the  north-west  of  the  river  of  Ohio," 
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was  a  relinquishment  of  title  to  the  land  lying  above 
low-water  marlc  on  the  north-western  banlc  of  that 
stream,  and  the  case  would  not  be  varied,  "  if,  instead  of 
an  annual  and  somewhat  irregular  rising  and  falling  of 
the  river,  it  was  a  daily  and  almost  regular  ebbing  and 
flowing  of  the  tide."  The  rule,  that  a  country  bounded 
by  a  river  would  extend  to  low-water  mark,  "has  (say 
the  court)  been  established  by  the  common  consent  of 
mankind.  It  is  founded  on  common  convenience." 
Whether  the  rule  recognised  in  that  case  would  have 
have  been  considered  applicable  to  a  grant  made  by  the 
public  to  an  individual,  the  opinion  does  not  inform  us — 
but  we  suppose  that  it  would  not. 

It  is,  however,  unnecessary  to  enquire,  what  has  been 
the  course  of  judicial  decision  in  the  United  States  upon 
this  subject ;  for  the  grant  of  seventeen  hundred  and 
sixty-seven,  must  be  expounded  with  a  reference  to  the 
English  common  law,  as  applied  in  Great  Britain  and 
her  dependencies.  And  that  system  of  jurisprudence, 
according  to  all  authority,  does  not  allow  the  riparian 
owner,  under  a  grarxt  from  government,  of  lands  bounded 
on  tidewater^  to  go  beyond  ordinary  hi^^h  water  mark — 
(Storer  vs.  Freeman,  6  Mass.  R.  4t38 ;  Cortelyou  vs.  Van 
Brundt,  2  Johns.  R.  357.)  The  rule  which  determines 
this  to  be  the  extent  of  the  grantee's  interest,  is  founded 
upon  the  principle,  that  such  grants  are  construed  most 
favorably  for  the  sovereign;  and  derives  force  from  the 
consideration,  that  public  grants  are  made  by  a  trustee 
for  the  public,  and  no  alienation  should  be  presumed, 
that  was  not  clearly  expressed. 

Though  the  proprietor  or  hi^  ap?i<:ne«F  under  ihft 
8  P.  1 
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British  grant,  acquired  no  title  to  the  soil  lying  between 
high  6nd  low-water  mark,  yet  they  were  entitled  to  all 
accessions  made  to  their  land,  either  by  the  retreating  of 
the  river  from  its  former  limits,  or  by  the  slow  and  secret 
deposit  of  sand  or  other  substances,  so  as  to  leave  the 
soil  theretofore  inundated,  uncovered  by  water — (Angell 
on  Tide  Waters,  68;  3  Kent's  Com  344,  et  post.) 

In  New  Orleans  vs.  the  United  States,  (10  Peters'  R. 
717,)  "the  question  is"  said  to  be  "well  settled  at  common 
law,  that  the  person  whose  land  is  bounded  by  a  stream 
of  water  which  changes  its  course  gradually  by  alluvial 
formations,  shall  still  hold  by  the  same  boundary,  inclu- 
ding the  accumulated  soil.  No  other  rule  can  be  applied 
on  just  principles.  Every  proprietor  whose  land  is  thus 
bounded,  is  subject  to  loss  by  the  same  means  which  may 
add  to  his  territory ;  and  as  he  is  without  remedy  for 
his  loss  in  this  way,  he  cannot  be  held  accountable  for 
his  gain."  The  beds  of  navigable  streams,  as  well  as 
the  sea,  belong  to  the  public.  And  if  by  the  instantane- 
ous casting  up  of  sand  or  other  substances,  the  water  is 
thrown  back  and  an  addition  ,  made  to  the  land,  the 
sovereign  may  claim  the  accession,  upon  the  ground  that 
it  was  but  a  part  of  the  bed  of  the  river  or  sea,  of  which 
he  was  the  proprietor.  But  if  the  increase  was  occa- 
sioned by  a  process  so  slow  and  secret,  as  renders  it  im- 
possible to  discover  how  much  is  added  in  each  moment 
of  time,  it  belongs  to  the  proprietor  of  the  land  to  whiob 
the  addition  Is  made— (Angell  on  Tide  Waters,  68;  3 
Kent's  Com.  345 ;  and  the  King  vs.  Lord  Yarborough,  3 
Barn.  ^  Cress.  R.  91.)  The  civil  law,  from  which  the 
common  law  on  this  subject  is  copied,  says,  "  what  the 
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river  adds  by  alluvion  to  your  estate,  becomes  yours  by 
the  law  of  nations.  Alluvion  is  a  latent  increase.  That 
seems  to  be  added  by  alluvion,  which  is  so  added  by  de- 
grees that  you  cannot  know  how  much  in  each  moment 
of  time— (Angell  on  Tide  Waters,  69.)  And  to  the  same 
effect  is  the  very  learned  and  elaborate  argument  of  Mr. 
Livingston,  (and  the  cases  therein  cited,)  in  regard  to  the 
Balture  at  New  Orleans— (2  Am.  Law  Journal,  326,  330.) 

Without  extending  to  greater  length  our  enquiries 
upon  this  branch  of  the  case,  we  think  it  is  sufficiently 
shown  that  the  British  grant  only  conveyed  to  its  gran- 
tee a  title  to  the  land  above  high-water  mark,  with  a 
right  to  the  gradual  accessions  by  alluvion,  &c.— (Bullock 
vs.  Wilson,  2  Porters'  R.  436 ;  see  a  note  by  the  Reporter, 
6  Ctowen's  R.  536, 541,  ei  post;  and  10  Peters'  R.  662.) 

Second — The  Spanish  grant,  after  stating  the  bounda- 
ries of  the  land  conveyed  by  the  British  government  to 
William  Richardson,  and  that  it  lies  on  the  west  side  of 
the  river  Mobile,  and  is  "  terminated  by  the  bank  of  said 
river  on  the  east  side" — shows  a  deficit  in  the  number  of 
acres  proposed  to  be  granted,  and  continues,  "  Neverthe- 
less it  must  always  be  understood,  in  order  that  it  may 
never  operate  to  the  prejudice  of  the  party  interested, 
that  the  said  two  hundred  and  sixty-three  English  acres 
are  equal  to  three  hundred  and  ten  arpents,  seventy-seven 
and  one-eighth  perches  aforesaid ;  and  also  that  the  dis- 
tance described  in  said  plat  or  plan  of  survey  between 
the  river  and  the  limits  (east)  of  the  tract,  and  which 
was  left  at  the  time  unsurveyed,  it  being  then  impassa- 
ble, has  since  been  rendered  useful  by  the  owners  having 
ditched  and  drained  the  same,  and  which  they  are  to  re- 
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ceive  in  compensation  for  the  above-mentioned  error, 
with  the  reserve,  however,  of  leaving  a  free  passage  on 
the  banlc  of  the  river,  and  witliout  altering  the  figure  of 
the  tract  on  the  other  side,"'  &c.  Here  is  a  clear  grant 
of  all  the  soil  lying  between  the  tract  first  granted  and 
the  river,  designated  upon  the  plat  or  plan  of  survey  ac- 
companying the  Spanish  grant.  Where  the  term  "  river" 
is  used  as  a  boundary,  either  high  or  low-water  mark 
must  always  be  intended,  and  not  some  middle  point. 
The  land  embraced  by  the  British  grant  is  "  terminated 
by  the  bank  of  said  river  (Mobile)  on  the  east  side," — by 
the  "east  side,*'  we  are  to  understand  the  eastern  bounda- 
ry of  the  tracts  and  not  the  eastern  margin  of  the  river. 
It  is,  then,  clear,  beyond  controversy,  that  the  grant  of 
seventeen  hundred  and  sixty-seven,  extended  to  the  river, 
which,  as  already  shewn,  was  high- water  mark. 

The  grant  of  eighteen  hundred  and  seven,  reaches  not 
only  to  the  eastern  limits  of  the  first  grant,  but  embraces 
"  the  distance  in  the  plat  marked  out  as  being  from  the 
river  to  the  limits  east  of  the  land,  and  left  unsurveyed 
at  that  period,  (1767)  &c.  and  which  they  (John  Forbes 
&  Co.)  are  to  receive  in  compensation  for  the  above-men- 
tioned error,-'  &c.  Here,  again,  "  the  limits  east  of  the 
land,"  mean  the  eastern  boundary  of  the  British  grant — 
"the  river"  evidently  refers  to  some  point  below  high- 
water;  for  if  high-water  mark  were  intended,  there 
would  have  been  nothing  additional  granted,  as  the  first 
grant  extended  thus  far. 

If  all  the  soil  lying  east  of  the  British  grant  and  the 
channel  of  the  river,  had  been  expressly  granted,  there 
then  could  have  been  no  controversy  as  to  the  extent  of 
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the  claim  of  Forbes  ^  Co.  And  is  not  their  title  as 
clearly  made  out  by  the  proof,  as  it  would  then  have 
been?  The  marsh  lying  between  the  land  covered  by 
the  grant  of  seventeen  hundred  and  sixty-seven  and  the 
river,  is  described  in  a  plat  or  plan  of  survey  accmnpayiy- 
ing,  and  made  part  of  the  grant  of  eighteen  hundred  and 
seven,  and  together  with  the  land  embraced  by  the  for- 
mer grant,  is  all  conveyed  to  the  grantees.  This  marsh 
either  then  was,  or  had  been  subject  to  inundation  by  the 
flowing  of  the  tide,  and  by  the  manner  in  which  it  is 
described  in  the  plat,  must  have  been  at  least  a  part  of  it 
below  high-water  mark  in  eighteen  hundred  and  seven. 
Here,  then,  the  Spanish  government,  in  terms  not  at  all 
dubious,  have  granted  the  soil  between  the  original  tract 
and  the  river.  The  original  tract,  we  have  seen,  had  for 
its  boundary  on  the  east,  high-water  mark.  What  dis- 
tance, then,  could  have  been  described  in  the  plat  or  plan 
of  survey,  but  the  land  lying  between  high-water  and 
the  channel  of  the  river  ?  Besides,  the  copy  of  the  sur- 
vey accompanying  the  record,  indicates  as  clearly  as 
possible  that  the  intervening  space  was  marsh  or  flat 
land,  partially  inundated,  and  that  it  extended  to  the 
stream,  even  when  the  tide  had  receded. 

The  north  and  south  lines,  running  from  west  to  east, 
are  plainly  traced  on  the  plat,  and  continued  without  any 
deflection,  from  the  point  at  which  they  strike  high-water 
mark,  across  the  marsh  to  the  channel  of  the  river.  Here 
is  a  conclusive  indication  of  what  land  was  embraced 
by  the  survey.  A  copy  of  the  plat,  or  plan  of  survey,  we 
have  seen,  is  made  part  of  the  grant;  so  that  the  grant 
of  eighteen  hundred  and  seven  must  be  regarded  as  quite 
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as  explicit  an  indication  of  the  eastern  limits  of  the  tract, 
as  if  it  had  in  toiidem  verbis,  transferred  to  John  Forbes 
&  Co.  all  the  land  lying  between  the  north  and  south  lines^ 
extended  east  to  the  channel  of  the  river.  This  single 
View  is  decisive  of  the  case,  as  presented  by  the  record; 
but  least  it  may  appear  upon  another  trial,  that  the  plan 
of  survey  now  before  us,  is  not  a  correct  copy  of  the  ori- 
ginal, it  will  be  proper  to  consider  the  case  in  reference 
to  such  a  contingency. 

Even  if  the  original  plat  or  plan  of  survey  should  not 
discover  a  continuation  of  the  northern  and  southern 
lines  of  the  original  tract,  drawn  east  to  the  margin  of 
the  channel  of  the  river ;  yet,  inasmuch  as  it  designates 
the  marsh  lying  between  high  and  low- water,  and  the 
grant  of  eighteen  hundred  and  seven  relinquishes  to  John 
Forbes  &  Co.  the  part  of  the  marsh  lying  east  of  the  land 
embraced  by  the  Britisli  grant,  "  in  compensation^^  for  a 
deficiency  between  the  land  intended  to  be  thereby 
granted,  and  that  received  by  the  original  grantees, — these 
lines  must  be  run  without  deflection  from  high-water 
marlc  to  their  eastern  termination.  How  else  could  all 
the  land  east  of  the  British  grant  and  west  of  the  river 
be  embraced  ?  There  is  certainly  no  warrant  for  main- 
taining, that  less  than  all,  was  relinquished  to  the  gran- 
tees in  eighteen  hundred  and  seven.  If  these  lines 
should  diverge,  then  tliey  would  embrace  a  larger  quan- 
tity of  land  than  lies  east  of  the  tract,  but  if  they  should 
converge,  then  the  quantity  would  be  less.  So  that  the 
only  way  in  which  the  Spanish  grant  can  operate  ac- 
cording to  its  terms,  is  for  these  lines  to  continue  an  un- 
varying course  to  their  termination. 
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That  it  Is  competent  for  a  grant  to  refer  to  a  plat  or 
plan  of  survey,  in  order  to  ascertain  the  locality  and 
lines  of  the  land,  is  a  proposition,  which  it  is  supposed 
no  one  will  dispute.  In  Jackson  es  dem.  Livingston  vs. 
Freer,  (17  Johns.  R.  29,)  it  appeared  that  a  large  tract  of 
land  was  granted  by  the  commissioners  of  the  land  of- 
fice—it  was  described  by  its  exterior  lines  alone,  and  a 
survey  directed  to  be  made  by  the  surveyor  general — and 
patents  were  to  be  issued  for  the  several  lots  according 
to  the  return  and  map  of  such  survey.  The  survey  and 
return  was  made,  and  patents  issued  describing  the  se- 
veral lots  by  reference  to  the  map  of  the  survey  on  file 
In  the  office  of  the  Secretary  of  State.  It  was  held,  that 
the  patents  were  to  be  understood  as  referring  not  only 
to  the  map  on  file,  but  also  to  the  field  book  of  the  actual 
survey. 

And  it  is  well  settled,  that  where  a  line  is  described 
as  running  towards  one  of  the  cardinal  points,  it  must 
run  directly  in  that  course,  unless  it  is  controlled  by 
some  (Aject.  Thus,  in  Brandt,  ex  dem.  Walton  vs.  Ogden, 
(1  Johns.  R.  156,)  it  was  determined,  that  "  the  term 
northerly  in  a  grant,  where  there  is  no  object  to  direct  its 
inclination  to  the  east  or  to  the  west,  must  be  construed 
to  mean  norths  and  there  being  no  object  to  control,  it 
must  be  a  due  north  line."— (See  also  Jackson  ex  dem. 
Wood  worth  vs.  Lindsay,  3  Johns.  R.  86 ;  Jackson  ex  dem. 
Clark  vs.  Reeves,  3  Caine's  R.  293.)  As  "  the  distance  in 
the  plat  marked  out  as  being  from  the  river  to  the  limits 
east  of  the  land,"  cannot  be  included  by  allowing  the 
north  and  south  lines  to  converge,  and  as  divergent  lines 
are  not  authorised,   the  grant  of  eighteen  hundred  and 
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seven,  must  be  construed  as  directing  an   extension  of 
these  lines  to  the  river,  without  variation  of  course. 

It  is  not  essential  to  the  plaintiffs  title,  to  show  that  all 
the  marsh  was  drained  previous  to  eighteen  hundred  and 
seven,  or  that  it  had  been  reclaimed  since  that  period. 
It  is  true,  that  all  this  is  described  in  the  Spanish  grant, 
as  having  been  rendered  useful  by  the  owners  having 
ditched  and  drained  the  same,  and  whi3h  they  are  to  re- 
ceive in  compensation  for  the  deficit  in  the  quantity  In- 
tended to  be  conveyed  by  the  British  grant.  That  the 
Spanish  authorities  believed  that  the  marsh,  or  the  grea- 
ter part  of  it,  lying  between  the  river  on  the  east,  and 
the  original  tract  on  the  west,  had  been  drained,  we  think 
probable,  from  the  terms  employed.  Yet  an  ignorance 
of  fact,  in  this  particular,  can  not  be  held  to  control  the 
plain  language  of  the  grant,  and  limit  its  operation  to 
so  much  of  the  land  as  was  actually  drained ;— most 
certainly  not  in  a  controversy  with  a  mere  occupant, 
who  relies  upon  no  title  subsequently  acquired  from  the 
authorities  of  Spain.  The  plat  or  plan  of  survey  does 
not  trace  any  ditch  as  having  been  cut  through  the  marsh; 
and  the  river  being  declared  to  be  the  eastern  boundary 
of  the  land  covered  by  the  grant,  there  is  no  authority 
for  stopping  at  any  point  between  the  channel  and  high 
water  mark. 

The  reservation  of  a  free  passage  on  the  bank  of  the 
river,  did  not  prevent  the  freehold  in  all  lands  described 
in  the  plat  or  plan  of  survey  from  vesting  in  the  gran- 
tees—the title  vested  charged  with  the  servitude.  The 
free  passage  was  subject  to  be  changed  by  the  grantees, 
or  their  assignees,  as  the  river  miG:ht  jrradually  recede 
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from  its  limits,  so  as  to  continue  it  along  the  bank.  Nor 
can  the  fact  of  a  road  running  along  the  bank  of  a  na- 
vigable river,  be  held  to  limit  a  grant  having  the  river 
for  its  boundary,  so  as  to  exclude  its  proprietor  from  ri- 
parian rights;  and  in  this  case  there  cannot  be  the 
slightest  pretence  for  such  an  idea.  The  freehold  in  the 
land  over  which  the  road  run,  did  not  continue  in  the 
Spanish  government  ;^^Aa^  was  transferred  by  the  grant, 
while  its  use  only  was  to  be  enjoyed  by  the  public — 
(Cortelyou  vs.  Van  Brundt,  2  Johns.  R.  351.)  And  the 
title  to  all  the  soil  lying  between  the  original  tract  and 
the  river,  having  passed  by  virtue  of  the  grant  of  eighteen 
hundred  and  seven,  to  John  FoVbep  <fc  Co.,  and  of  course 
to  his  assignees,  they  immediately  became  entitled  to  the 
right  to  alluvial  formations,  in  the  shme  manner  as  other 
riparian  proprietors  are,  on  navigable  streams. 

But  even  supposing  that  the  Spanish  grant  only  con- 
veyed the  title,  to  what  was  known  as  high-water  mark, 
at  the  time  it  was  made,  the  plaintiffs  then  would  have 
been  entitled,  as  riparian  proprietors,  to  every  Increase  of 
laud  by  alluvion.  And  if  accretion  is  made  impractica- 
ble, without  the  authority  ,of  government,  by  the  labor 
of  some  third  person  excluding  the  water  from  its  for- 
mer limits, — shall  such  third  person,  who  was  himself  a 
trespasser,  derive  a  profit — or  shall  not  he  who  has  been 
deprived  of  an  increase  of  soil  by  natural  causes,  enjoy 
what  art  has  reclaimed?  We  merely  propound  this  in- 
quiry— the  view  we  have  taken  of  the  case  does  not  ren- 
der its  solution  necessary.  We  need  not  consider  whe- 
ther, if  the  present  were  a  controversy  for  land  made  by 
alluvion,  the  north  and  south  lines  should  not  take  the 
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nearest  course  from  high-water  mark  to  the  river.  And 
it  is  alike  profitless  to  inquire  whether  one  who  does  not 
own  the  adjoining  land,  may  erect  a  wharf  or  other  im- 
provement for  the  benefit  of  commerce,  between  high  and 
low-water  mark,  since  It  is  clear  that  no  part  of  such 
erections  can  be  rested  upon  land  of  a  third  person,  nor 
can  such  third  person  be  excluded  the  use  of  the  water, 
or  denied  other  riparian  rights. 

The  grant  of  eighteen  hundred  and  seven,  speaks  its 
own  meaning,  with  so  much  distinctness,  as  to  relieve  us 
from  an  examination  of  the  doctrine  in  regard  to  the 
construction  of  public  grants.  The  rule,  that  where 
there  Is  any  doubt,  the  construction  is  made  most  favora- 
bly for  the  public,  is  not  denied,  but  its  application  is 
limited— it  applies  only  in  cases  of  real  doubt— (See 
Charles  River  Bridge  vs.  Warren  Bridge,  et  al.  II  Peters' 
R.  544 — in  which  the  learning  on  the  subject  is  exhaus- 
ted.) 

Our  conclusions,  upon  an  examination  of  the  plaintiffs 
title,  are — 

1.  That  the  British  grant  transfers  the  title  to  high- 
water  mark  only. 

2.  That  the  Spanish  grant  confirmed  the  former,  and 
in  addition,  granted  all  the  land  lying  east  of  the  origi- 
nal tract,  to  the  channel  of  the  river. 

3.  In  order  to  embrace  all  the  intervening  soil,  the 
north  and  south  lines  of  the  original  tract  must  run  with- 
out variation  of  course  from  high-water  mark  to  the 
margin  of  the  channel. 

4.  Either  grant  conferred  upon  its  grantees,  or  their 
assignees,  the  right  to  any  gradual  increase  of  soil  by  the 
receding  of  the  river. 
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The  judge  of  the  Circuit  court  was  of  opinion,  and  so 
Instructed  the  jury,  that  the  grant  of  eighteen  hundred 
and  seven,  only  transferred  the  title  to  high-water  mark 
on  the  east ;  unless  the  marsh  had  been  reclaimed  pre- 
viously, or  subsequently,  by  John  Forbes  &  Co.  or  those 
claiming  under  them.  The  instructions,  we  have  shown, 
cannot  be  sustained— the  grant  ascertains  its  own  limits 
on  the  east,  which  is  not  liable  to  be  varied  by  showing 
a  portion  of  the  marsh,  or  even  all  of  it,  unreclaimed  in 
eighteen  hundred  and  seven,  or  at  any  time  since. 

The  judgment  of  the  Circuit  court  must  consequently 
be  reversed,  and  the  cause  remanded. 

GOLDTHWAITE,  J.  not  sitting— having  been  of  coun- 
sel 
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L^'^aOO  MAGEE  VS.  TOLAND. 

1.  Personal  property  is  divided  into  things  in  possession  or  in 
action,  and  property  in  things  in  possession,  is  either  absolute 
or  rtlative. 

2.  A  bailment  is  a  qualified,  limited,  or  special  property,  in  a 
thing  capable  of  absolute  ownership. 

3.  Neither  the  bailor  or  bailee  of  a  personal  chattel  has  an  abso- 
lute property  in  the  chattel.  The  property  in  both  is  qualified, 
and  each  of  them  is  entitled  to  his  action,  if  the  goods  be  da- 
maged or  taken  away.  The  bailee,  on  account  of  his  posses- 
sion, and  the  bailor  because  the  possession  of  the  bailee  is  im- 
mediately his  possession. 

4.  A  chose  in  action,  is  any  right  to  damages,  whether  arising 
from  the  commission  of  a  tort,  the  omission  of  duty,  or  the 
breach  of  a  contract. 

5.  Possession  of  lands  by  a  guardian,  in  socage,  is  the  posses- 
sion of  tlie  ward  :  Tlie  possession  of  a  bailee,  is  the  possession 
of  the  bailor,  and  the  possession  of  a  guardian,  is  also  posses- 
sion of  the  ward. 

6.  The  possession  of  the  guardian  of  an  infant  female  ward,  is 
the  possession  of  the  ward  ;  and  if  the  ward  marry,  the  posses- 
sion, eo  ins/anfi,  is  transferred  to  the  husband,  and  the  bail- 
ment is  then  in  possession  of  the  husband,  in  point  of  law,  as 
much,  as  it  could  afterwards  be,  by  an  actual  manucaption, 

7.  The  actual  enjoyment  of  a  chattel,  which  accrues  to  the  wife 
before  marriage,  is  net  necessary  to  vest  her  interest  in  the 
husband. 

8.  K  a  chattel  be  found,  and  not  converted  to  the  use  of  the  find- 
er ;  or  if  it  be  hired,  or  loaned,  or  otherwise  bailed  ;  it  does 
not  thereby  become  a  chose  in  action  ;  and  if  it  belong  to  a 
woman  who  marries,  her  right  immediately  vests  in  the  bus- 
band,  at  least  so  far,  that  if  she  dies  it  will  survive  to  him. 
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Error  to  the  Circuit  Court  of  Greene. 

Detinue  for  a  slave.  To  the  declaration,  defendant 
plead  non  deiinet,  and  the  jury  found  a  special  verdict,  as 
follows : 

That  on  the  first  of  January,  eighteen  hundred  and 
thirty  five,  the  slave  was,  and  for  a  long  time  previously 
had  been,  the  property  of  Jane  Carnathan,  then  a  minor 
and  unmarried,  and  was  in  possession  of  her  guardian, 
George  Hays:  That  on  the  said  first  of  January,  eigh- 
teen hundred  and  thirty-five,  the  slave  was  hired  by  the 
guardian  to  defendant,  John  T.  Magee,  for  the  term  of 
one  year,  and  was  delivered  to  defendant :  That  on  the 
eleventh  of  June,  eighteen  hundred  and  thirty-five,  Jane 
Carnathan  intermarried  with  James  Toland,  the  plain- 
tiff :  That  on  the  twenty -sixth  of  August,  eighteen  hun- 
dred and  thirty-five,  said  Jane  died  without  issue,  leav- 
ing the  plaintiflf,  and  the  following  brothers  and  sisters, 
to-wit,  George  Carnathan,  Margaret  Stewart,  and  Mary 
Magee,  wife  of  defendant,  John  T.  Magee,  surviving : 
That  from  the  first  of  January,  eighteen  hundred  and 
thirty-five,  as  aforesaid,  said  John  T.  Magee  held  posses- 
sion of  the  slave,  by  virtue  of  the  hiring  aforesaid,  and 
did  not  assert  or  claim  any  otlier  right,  title  or  interest 
in  the  slave,  adverse  to  the  right  of  said  Jane,  and  the 
plaintiflf,  to  the  slave  :  That  from  the  first  of  January, 
eighteen  hundred  and  thirty-five,  until  the  death  of  said 
Jane,  on  the  twenty-sixth  of  August,  eighteen  hundred 
and  thirty-five,  neither  the  said  Jane,  nor  the  plaintiff, 
James  Toland,  ever  had  the  actual  possession  of  the 
slave :  That  from  the  said  first  of  January,  eighteen  hun- 
dred and  thirty-five,  until  the  present  time,  the  slave  had 
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been,  and  remained,  and  was,  at  the  present  time,  in  the 
possession  of  ti^e  defendant :  That  defendant  had  never 
been  appointed  administrator  of  said  Jane :  That  on  the 
first  of  October,  eighteen  hundred  and  thirty-six,  plain* 
tiff  demanded  the  slave  of  defendant,  who  refused  to  de- 
liver him  to  phiintilf,  and  that  the  value  of  the  slave  was 
five  hundred  dollars. 

But  because  the  jury  were  not  advised  whether,  un- 
der the  facts,  the  plaintiff  was,  by  law,  entitled  to  the 
slave  ;  if  the  court  should  be  of  opinion  that  the  plain- 
tiff was  entitled  to  the  slave,  then  the  jury  found  for  the 
plaintiff:  spcus^  for  the  defendant. 

The  court  being  of  opinion,  under  the  facts,  that  the 
plaintiff  was  entilleii  to  the  slave,  judgment  was  render^ 
ed  accordingly ;  and  to  reverse  this  judgment,  the  writ 
of  error  was  sued  out,  and  the  rendition  of  judgment  as- 
signed as  error. 

Erwin,  for  the  plaintiff  in  error. 
Jones,  contra. 

GOLDTHWAITE,  J.— It  is  Qbvious  that  the  special 
verdict  presents  the  question,  whether  the  possession  of* 
the  slave  in  controversy  by  the  bailee  of  the  guardian  of 
the  wife,  at  the  time  when  the  marriage  was  contracted, 
was  such  a  possession  by  the  wife  as  to  transfer  the  pro- 
perty to  the  husband,  by  the  mere  act  of  marriage? 

The  solution  of  this  question  involves  an  inquiry  into 
the  rights  of  property  acquired  by  a  husband,  which  at- 
tach to  him  immediately,  and  in  consequence  of  the  mar- 
riage. The  plaintiff  in  error  concedes  the  general  rule 
to  be,  that  the  husband,  in  virtue  of  the  marriage,  ac- 
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quires  an  immediate  property  in  the  chosen  in  possession 
of  the  wife,  but  he  denies  that  any  other  than  an  actual 
possession  can  authorise  the  application  of  the  admitted 
rule.  This  is  certainly  an  ingenious  distinction,  and 
deserves  to  be  well  examined,  as  its  adoption  must  have 
the  effect  materially  to  abridge  the  rights  of  the  husbandi 
as  generally  understood. 

Personal  property  is  divided  into  things  in  possession 
or  ih  aetion ;  and  property  in  possession  is  again  divided 
into  two  sorts — an  absolute  and  a  qvalijied  property. — 
The  first  of  these  sub-divisions,  is  the  one  which  the 
plaintiff  in  error  denominates  as  an  actual  possession — it 
being  whpre  a  man  has  solely  and  exclusively,  the  right; 
and  alsa  the  occupation  of  any  moveable  chattel,  so  that 
It  can  not  be  transferred  from  him,  or  cease  to  be  his, 
without  his  own  act  or  default.  A  qvalijied^  limited^  or 
special  property,  may  arise,  either  from  the  natureof  the 
thing  owned,  or  from  the  peculiar  circumstances  and  si- 
tuation of  its  owner.  Many  things  may  be  owned, 
which  are  incapable  of  actual  occupation,  and  absolute 
dominion  at  all  times,  such  as  wild  beasts  or  birds,  but 
partially  reclaimed,  and  not  domesticated. 

But  the  more  important  distinction  of  a  qualified^  limit" 
edj  or  special  property,  grows  out  of  the  peculiar  circum- 
stance^ of  the  owner,  when  the  thing  itself  is  very  capa* 
hie  of  absolute  ownership.  Such  is  the  case  of  a  baU- 
ment,  or  delivery  of  goods  to  another,  for  a  particular  use 
or  purpose :  there  is  no  absolute  property/  in  either  the 
'bailor  or  the  bailee,  for  the  bailor  has  only  tlie  right,  and 
not  the  immediate  possession :  the  bailee  has  the  posses- 
sion, and  only  a  temporary  right.    But  it  is  a  qualified 
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property  in  them  both,  and  each  of  them  is  entitled  to 
an  action,  in  case  the  goods  be  damaged  or  taken  away: 
the  bailee,  on  account  of  his  immediate  possession ;  and 
the  bailor,'  because  the  possession  of  the  bailee  is  imme- 
diately his  possession  also.  Such  are  the  views  of  Black- 
stone,  in  relation  to  [personal  property  in  possession.  His 
definition  of  a  chose  in  action  considered  as  property,  is 
equally  satisfactory  and  precise:  it  is  where  a  man  has 
not  the  occupation,  but  merely  a  bare  rigid  to  occupy  the 
thing  in  question,  the  possession  whereof  may  however 
be  recovered  by  a  suit  or  action  at  law ;  from  whence 
the  thing  so  recoverable  is  a  thing  or  chose  in  action.  He 
considers  that  all  property  in  action  depends  upon  con- 
tracts^ either  express  or  implied,  which  he  asserts  to  be 
the  only  regular  means  of  acquiring  a  chose  in  action — (2 
Black.  Com.  388  to  396.)  It  will  be  remembered,  that 
this  learned  author  is  treating  of  the  nature  of  property 
in  things  personal,  and  therefore  does  not  enter  into  any 
discussion  of  the  distinction  between  rights  of  action  for 
Injuries  done :  he  is  only  speaking  of  choscs  in  action  as 
property,  and  in  this  view  no  objection  can  be  taken  to 
the  definition  given,-as  we  cannot  conceive  that  one  can 
have  ^property  in  a  wrong  done, or  injury  suflFered. 

In  its  more  enlarged  sense,  a  chose  in  action  may  be 
considered  as  any  right  to  damages,  whether  arising 
from  the  commission  of  a  tort,  the  omission  of  a  duty,  or 
the  breach  of  a  contract.  And  in  this  sense,  it  is  consid- 
ered by  most  other  elementary  writers— (Bro.  Title,  chose 
in  action,  Lilly's  Abr.  264.) 

It  will  be  unnecessary  to  ascertain  with  exactness  and 
precision,  the  nature  of  a  chose  in  action  or  a  right  of  ac- 
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tion,  if  the  slave  in  dispute  is  within  the  definition  of 
property  in  possession^  as  giv^n  by  the  most  approved  ele- 
mentary author,  and  fully  supported  by  the  authorities 
which  he  cites. 

It  appears  that  the  slave  was  owned  by  the  wife  pre- 
vious tOj  and  at  the  time  of  the  marriage,  and  was  in  the 
possession  of  the  defendant  as  a  bailee  for  hire,  holding 
under  the  guardian  of  the  wife.  The  authority  already 
referred  to,  expressly  states,  that  the  possession  of  the 
bailee  is  also  that  of  the  bailor,  and  it  only  remains  to 
show,  that  the  possession  of  the  guardian  is  also  the  pos- 
session of  the  ward.  Independent  of  the  manifest  rea- 
son, that  such  a  rule  should  obtain,  we  find  no  direct  de- 
cision on  the  precise  point,  in  relation  to  personal  proper- 
ty,  but  the  authorities  are  numerous  and  concurrent,  that 
the  possession  of  lands  by  the  guardian  in  socage,  is  the 
possession  of  his  ward,  and  that  no  entry  is  required  to 
be  made  by  him— (Coke  on  Litt.  15,  a,— Newmanvs-New- 
man,  3  Wils.  5 16 ;  Doe  vs.  Keene,  7  Term  Rep.  386.) 
No  reason  is  conceived  by  the  court,  why  the  possession 
of  the  guardian  should  not  be  held  as  the  possession  of 
the  ward,  in  relation  to  all  personal  chattels  capable  of 
possession,  as  it  is  clearly  a  title  derived  under  the  ward, 
and  held  solely  and  exclusively  for  his  benefit.  The 
guardian  has  an  interest  in  the  thing  possessed,  without 
which  he  would  not  be  able  to  sustain  an  action ;  but 
such  interest  is  consistent  with,  and  ancilliary  to  the 
property  of  the  ward,— it  never  has  been  supposed  oth- 
erwise. 

As  the  possession  of  the  defendant  below  was  the  pos- 
session of  the  wife,  at  the  time  when  the  marriage  was 
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contracted,  It  results  that  the  property  ia  the  slave  in 
question,  was  transferred  to  the  husband  at  the  instant 
of  marriage,  and  was  then  as  much  in  his  possession  in 
point  of  law,  as  it  could  afterwards  have  been  by  an  ac- 
tual manucaption. 

It  is,  however,  contended,  that  whatever  may  be  the 
rule  of  the  common  law  on  this  subject,  this  case  must 
be  governed  by  a  previous  decision  of  this  court,  which  is 
said  to  decide  the  identical  question  here  presented.  The 
case  referred  to,  is  Johnson  vs.  Wren,  3  Stewart,  172, 
Without  undertaking  to  pronounce  what  weight  that 
case  ought  to  have  on  one  presenting  a  similar  state  of 
facts,  we  content  ourselves  with  observing,  that  there  the 
question  of  possession  was  left  to  the  jury  on  the  evi- 
dence, and  was  not  before  this  court  on  any  exception 
to  the  charge  of  the  Circuit  court.  It  is  true,  that  the 
court  seemed  to  consider  the  estate,  in  the  slaves,  as  one 
in  action  and  not  in  possession ;  but  as  the  point  did 
not  arise  in  this  court,  we  do  not  feel  inclined  to  consider 
it  as  closing  the  investigation  in  this  case.  Another  dls- 
tinction  between  that  and  this  case,  is  to  be  found  in  the 
fact,  that  there,  the  wife,  and  here,  the  husband  is  the  sur- 
vivor. Neither  does  this  case  resemble,  in  any  respect, 
that  of  Mayfield  vs.  Clifton,  (3  Stewart,  375,)  which  was 
decided  on  the  conflicting  claims  of  a  husband  and  the 
children  of  his  deceased  wife,  to  her  undivided  distribu- 
tive share  of  the  estate  of  her  former  husband. 

We  will  now  ascertain  how  far  the  principle  we  have 
recognised  as  applicable  to  this  case,  has  the  sanction  of 
adjudicated  cases  in  this  country  in  its  support,  remark- 
ing, that  there  is  a  total  absence  of  cases  on  this  subject 
in  tlie  English  reports. 


THE  SUPREME  COURT  OP  ALABAMA.  43 


Magee  vs,  Toland. 


In  the  case  of  The  Ordinary  vs.  Geiger  and  wife,  re- 
ported from  the  MS.  reports  of  Judge  Brevard,  in  2  N.  & 
McCord,  151— the  facts  were  as  follow:  The  mother  of 
Gelger's  wife,  while  sole,  made  and  executed  a  deed  of 
gift  of  certain  negroes,  to  her  four  children,  jointly.  Af- 
terwards, one  of  these  children  married  Geiger,  the  intes- 
tate. On  the  marriage,  one  of  the  negroes  given  as 
aforesaid,  was  sent  with  her  on  her  going  to  live  apart 
from  her  mother,  and  remained  with  her  ever  since. 
No  regular  partition  was  ever  made  of  the  property  be- 
tween the  donors.  After  the  death  of  Geiger,  his  widow 
intermarried  with  the  other  defendant,  and  they  jointly 
administered  on  his  estate,  and  in  the  inventory  returned 
to  the  ordinary,  made  no  mention  of  the  negroes  given 
as  aforesaid.  The  question  was,  whether  this  omission 
was  a  breach  of  the  condition  of  the  administration 
bond.  The  court  were  all  clear,  that  a  right  of  posses- 
Won,  vested  instantly  on  the  execution  of  the  deed  of  gift, 
and  that  the  female  defendant  was  entitled,  as  a  joint 
lineal  to  the  property  given,  and  therefore  that  on  her 
intermarriage  with  Geiger,  the  property  and  right  of 
possession  which  she  had,  vested  in  him,  and  became  a 
part  of  his  personal  estate,  and  ought  to  have  been  re- 
turned as  such  in  the  inventory. 

In  Davis  vs.  Rhame,  (1  McCord's  Chan.  Rep.  195,)  the 
slaves  had  been  allotted  by  partition  to  Miss  Davis,  (af- 
terwards Mrs.  Clark)— She  was  then  a  minor,  and  her 
slaves  went  into  the  possession  of  Rhame,  her  guardian, 
who  dying,  his  executor  took  possession  of  them.  After 
the  death  of  Mrs,  Clark,  her  husband  obtained  possession 
of  them.     The  court  decided  that  /Ar  possessin?i  of  the 
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guardian  was  the  possession  of  the  ward,  and  consequently 
fier  husband^s. 

The  same  principle  was  recognised  and  confirmed  in 
Saussey  vs.  Gardner,  (1  Hill,  191.) 

In  North  Carolina,  the  same  principle  has  been  acted 
on,  in  the  case  of  Armstrong  vs.  Simonton's  adm'r,  (2 
Taylor,  266 ;  S.  C.  2  Murphy,  351.)  The  slave  sued  for 
■  was  owned  by  the  plaintiff,  whose  daughter  intermar- 
ried with  Simonton,  and  to  whom,  residing  in  Georgia, 
she  loaned  or  gave  a  slave.  After  the  loan  or  gift  to  Si- 
monton, the  plaintiff  intermarried  with  Abel  Armstrong, 
who  died  before  Simonton,  and  before  this  suit  was 
commenced.  The  judge  who  tried  the  cause,  instructed 
the  jury,  that  if  the  transaction  Was  a  loan,  determinable 
at  the  will  of  the  lender,  arid  there  was  no  adverse  posses- 
sum  set  up,  the  property  vested  absolutely  in  Abel  Arm- 
strong, on  his  intermarriage  with  the  plaintiff,  and  that 
his  executors  could  alone  recover  it.  This  opinion  was 
pronounced  correct  by  the  Supreme  court. 

In  Kentucky,  in  Banks'  adm'r  vs.  Marksberry,  (3  Litt. 
275,)  the  facts  were  as  follow :  In  seventeen  hundred 
and  seventy-three,  Samuel  Marksberry  executed  a  deed, 
by  which  he  gave  a  female  slave  to  his  daughter,  Rachel, 
but  by  the  terms  of  the  deed,  was  to  retain  possession 
during  his  life.  Rachel  intermarried  with  William 
Banks,  in  seventeen  hundred  and  ninety,  and  after  ha- 
ving several  children  by  him,  of  whom  the  plaintiff  was 
one,  died  in  seventeen  hundred  and  ninety-eight.  Her 
father,  Samuel  Marksberry,  the  donor,  died  some  years 
afterwards.  The  plaintiff,  in  eighteen  hundred  and 
twenty  one,  took  administration  on  the  estate  of  Rachel 
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Banks,  his  mother,  and  instituted  the  suit  to  recover  the 
slaves  descended  from  the  one  given  to  her.     It  was 
ruled,  that  the  slaves  were  not  choses  in  actio7i,  and  that 
the  interest  of  Rachel  vested  in  her  husband,  although 
she  never  had  the  possession,  and  died  before  she  was  en- 
titled to  it  by  the  terms  of  the  gift.     The  language  used 
by  the  court  is  peculiarly  appropriate,  and  may  be  quo- 
ted to  illustrate  this  case.     "  The  slaves  were  in  the  pos-  * 
session  of  the  donor,  but  his  possession  was  consistent 
with  the  title  of  Mrs.  Banks,  and  not  adverse.     There  is 
no  proof  that  he  ever  did,  prior  to  her  marriage,  set  up 
any  claim  to  the  slaved,  Incompatible  with  the  deed  of 
gift ;  and  under  that  he  had  only  a  right  to  the  use  of 
them  for  life,  while  the  absolute  property  in  fee  belonged 
to  Mrs.  Banks.     She  had,  in  fact,  the  general,  and  he  on- 
ly a  special  property  in  the  slaves ;  and  it  is  a  known 
rule  of  law,  that  the  general  property  of  a  chattel,  draws 
to  it  the  possession.    She  was  not  indeed  in  the  actual 
enjoyment  of  the  slaves,  but  surely  every  chattel,  of 
which  the  owner  is  not  in  the  actual  enjoyment,  cannot 
be  denominated  a  chose  in  action.     Nor  is  such  actual  en- 
joyment of  a  chattel  which  accrues  to  the  wife  before 
marriage,  necessary  to  vest  her  interest  in  the  husband. 
If  a  chattel  be  found,  and  not  converted  to  the  use  of  the 
finder,  if  it  be  hired  or  loaned,  or  otherwise  bailed,  it 
does  not  thereby  become  a  chose  in  action,  and  if  it  be- 
longs to  a  woman  who  marries,  her  right  immediately 
vests  in  the  husband,  at  least  so  far,  that  if  she  dies,  it 
will  survive  to  him." 

Similar  decisions  have  obtained  in  Virginia,  from  the 
earliest  establishment  of  courts.     (See  Dade  vs.  Alexan- 
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der,  1  Wash.  39— cited  with  other  cases  with  approba- 
tion, in  Wallace  vs.  Taliaferro,  2  Call,  470.  See  also  in 
connection  with  the  subject  matter.  Doe  vs.  Polgrean,  1 
Hen.  Black.  535;  Coke  Litt.  351,  a;  3  Term  Rep.  631; 
Crozier  vs.  Bryant,  4  Bibb,  174;  Pinkard  vs.  Smith, 
Littell's  Selected  Cases,  331.) 

Such  a  concurrence  of  authority,  in  so  many  of  the 
^States,  holding  the  peculiar  description  of  property, 
which  is  oftener  the  cause  of  a  qualified  or  special  es- 
tate, than  any  other  description  of  personal  chattels,  re- 
quires the  strongest  reasons  to  be  shewn  for  a  departure 
from  the  general  rule.  None  such  have  been,  or  in  our 
opinion  can  be,  shewn. 

The  judgment  of  the  Circuit  court  is  affirmed. 
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MURRAY  VS.  WILLIAMS. 

1,  The  proceedings  of  a  justice  of  the  peace,  in  a  case  of  forcible 
entry  and  detainer,  can  only  be  reviewed  in  the  Circuit  court, 
on  such  errors,  as  the  attention  of  the  court  is  called  to  by  an 
assignment,— and  an  omission  to  make  one,  is  fatal. 

Error  to  the  Circuit  court  of  Russell  county. 

Forcible  entry  and  detainer.  This  case  was  brought 
by  certiorari^  to  the  Circuit  court,-  where  the  judgment, 
rendered  on  the  verdict  of  the  jury,  by  the  justice,  W£^s 
overruled,  without  an  assignment  of  errors.  The  writ 
of  error  was  sued  out  to  reverse  the  judgment  of  the  Cir- 
cuit court. 

Geo.  Goldthwaite,  for  the  plaintiff  in  error. 
Phelauy  contra. 

Ooldihwaite^  for  plaintiJOf,  contended— that  there  was 
no  error  in  the  record  of  the  Justices  court ;  and  that  an 
assignment  of  errors  in  the  Circuit  court  was  indispensa- 
ble, to  enable  it  to  review  the  decision  of  the  magistrates 
court :  and  to  this  effect,  cited.  Collier  vs.  The  State— (2 
Stewart,  388 ;)  Barr  vs.  White— (2  Porter,  346 ;)  Al- 
dridge  Vs.  Hightower— (4th  Porter,  418.) 

GOLDTHWAITE,  J.— Process  of  forcible  entry,  was 
issued  by  a  justice  of  the  peace,  at  the  suit  of  the  plain- 
tiff|  against  the  defendant  in  error,  who,  on  the  trial  of 
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the  cause,  was  found  guilty.  He  sued  out  a  writ  of  cer- 
tiorari to  the  Circuit  court,  which  reversed  the  proceed- 
ings, without  any  assignment  of  errors.  To  reverse  this 
judgment  of  reversal,  the  writ  of  error  is  now  prosecuted; 
and  the  plaintiff  in  error  assigns  for  error,  the  omission 
of  an  assignment,  in  the  court  below. 

The  proceedings  of  the  justice  of  the  peace  could  only 
be  reviewed  in  the  Circuit  court,  on  such  errors  as  the 
attention  of  the  court  was  called  to  by  an  assignment, 
and  the  omission  to  make  one,  is  a  fatal  defect.  This 
question  was  so  determined  in  the  case  of  Aldridge  vs. 
Hightower— (4  Porter,  418.) 

Let  the  Judgment  of  the  Circuit  court  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 
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GAZZAM,  et  al.  vs.  BEBEE  Si,  CO. 

1.  A  discontinuance  as  to  one  of  the  parties,  to  a  case  on  whom 
the  writ  has  been  executed,  is  a  discontinuance  as  to  all. 

2.  To  justify  a  discontinuance  asfainst  one,  who  is  sued  as  a 
partiier,  and  on  whom  the  process  has  been  served,  it  should 
appear  that  he  is  not  a  member  of  the  firm. 

Error  to  the  Circuit  court  of  Mobile. 

Ca>6— tried  before  Judge  Pickens.  This  case  was 
commenced  by  a  writ  issued  against  fifteen  defendants, 
stated  therein  to  be  owners  of  a  steam-boat,  for  repairs 
done  to  the  boat,  and  for  work  and  labor  done  general- 
ly, not  averring  that  the  defendants  were  partners.  The 
declaration  charged  them  as  partners  and  owners  of  the 
steam  boat,  and  declared  against  some  of  them  for  repairs 
done  to  the  boat,  in  one  count,  and  in  the  other,  for  work 
and  labor  generally. 

The  writ  was  executed  on  five  defendants — the  others 
not  found.  The  declaration  recited  that  no  service  was 
perfected  on  sundry  named  defendants,  and  among  them 
one  of  those,  on  whom  the  writ  was  executed,  and  dis- 
continued against  them.  Judgment  for  plaintiffs.  The 
following  errors  were  assigned  : 

1.  That  the  court  erred  in  proceeding  to  render  judg- 
ment against  the  plaintiffs  in  error,  after  the  discontinu- 
ance entered  by  the  plaintiffs,  as  to  a  part  of  the  defend- 
ants sued  in  the  writ. 

2.  That  the  discontinuance  entered  as  to  a  part  of  the 
defendants,  was  a  discontinuance  as  to  all. 

8  P.  7 
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3.  That  the  proceedings  and  judgment  in  the  Circuit 
court,  were  irregular  in  tliis— that  the  writ  was  sued 
out  against  the  defendants  as  joint  defendants,  whereas 
the  declaration  proceeded  against  them  as  co-partners. 

4.  That  tlie  proceedings  and  judgment  in  the  Circuit 
court  were  irregular,  in  this— that  in  the  plaiatiflfs  decla- 
ration, in  the  commencement,  the  defendants  were  charg- 
ed as  co-partners,  and  in  the  body  of  the  declaration,  no 
liability  of  tlie  defendants,  as  to-iartners,  was  shewn — 
wliereby  the  judgment  was  uncertain  ;  in  as  much  as  it 
did  not  certainly  appear  whctlier  the  recovery  was  had 
against  thein  as  co-partners,  or  as  joint  debtors  merely. 

5.  That  tlie" court  rendered  judgment  against  John  E. 
O'Connell— whereas,  tlie  suit  had  been  discontinued  as 
to  him  in  the  declaration. 

6.  That  the  plaintilTs  discontinued  their  suit  as  to  all 
the  defendants,  by  discontinuing  the  same  as  to  John 
E.   O'Connell,  who  was  duly  served  with  process. 

7.  That  the  proceedings  were  irregular  and  uncertain, 
in  this — that  the  names  of  the  defendants  were  not  fully 
set  out ;  that  one  of  the  defendants  was  sometimes  call- 
ed O'Conner,  and  at  others,  O'Connell :  tliat,  it  was 
therefore  uncertain  who  was  sued,  and  against  whom 
judgment  was  rendered. 

8.  That  the  proceedings  were  irregular  and  erroneous, 
in  this— that  it  was  uncertain  as  to  whom  the  plaintiff 
had  discontinued,  and  as  to  w^hom  not :  that  in  the  de- 
claration it  was  recited,  that  the  plaintiflfs  discontinued 
their  suit  as  to  eleven  defendants—whereas,  in  the  mi- 
nutes it  was  recited,  that  the  plaintiffs  discontinued  as  to 
six  only  of  the  defendants. 
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9.  That  tlie'procecdia,:;;3  aud  judgment  were  irregu- 
lar, in  this— that  the  plea  was  not  continued  at  the  spring 
term,  eigliteen  hundred  and  thirty-four,  nor  at  the  fall 
term  of  eighteen  hundred  and  thirty-four :  wlierefore, 
the  proceedings  were  discontinued  ;  and  wherefore,  the 
proceedings  had  at  the  spring  term  eighteen  hundred 
and  thirty-five,  and  all  subsequent  proceedings,  were 
erroneous  and  void. 

10.  That  the  proceedings  and  judgment  were  errone- 
ous, for  uncertainty— in  not  specifying  against  whom 
the  judgment  was  rendered,  nor  in  whose  favor  ;  and 
for  tlie  uncertainty,  variance,  irregularity,  and  repug- 
nance, in  the  several  proceedings,  asset  out  in  the  record. 

11.  That  the  indebtedness  alleged  in  the  declaration, 
was  laid  after  the  commencement  of  the  suit ;  where- 
fore, it  did  not  appear  that  the  plaintiff  had  any  cause 
of  action  against  the  defendantSj  at  the  time  of  the  com- 
mencement of  the  suit. 

Thornton^  for  the  plaintiff  in  error. 

ORMOM),  J.  -The  writ,  in  tliis  case,  issued  against 
tlie  plaintiff  in  error  and  foiu'tccn  others,  as  owners  of 
the  steam-boat  ('ouricr.  Tlic  writ  was  served  on  but 
six.  Tlie  action  wi^s  assnnjjvslt,  for  work  and  labor. — 
The  plaintiffs  declared  against  the  defendants,  as  cO' 
partners — and  (U.soanliuucd  as  to  those  on  whom  the 
writ  was  not  served.  A  discontinuance  was  also  enter- 
ed as  to  John  M  O'Connor,  upon  whom  tlie  writ  had 
been  served. 

As  the  writ,  in  this  case,  does  not  describe  the  defen- 


52  KE PORTS  OF  CASES  IN 

Gazzam,  et  al  vs.  Bebee  &  Co. 

dants  as  partners,  no  aid  can  be  derived  from  the  sta- 
tute, which  makes  a  service  on  one  partner  a  service  on 

all. 

By  the  fifty-eighth  section  of  the  act  regulating  judici- 
al proceedings  at  common  law,  it  is  declared,  "  Where 
any  suit  shall  be  instituted  against  two  or  more  persons 
as  partners  in  any  firm,  if  one  or  more  persons,  not  part- 
ners in  said  firm,  shall  have  been  sued  as  such,  the 
court  before  whom  such  suit  is  pending,  shall  discontinue 
said  suit  against  sucli  person  or  persons,  as  shall  appear 
not  to  be  partners  in  said  firm,  and  proceed  to  judgment 
and  execution  against  all  or  any  of  the  defendants  in 
such  action,  who  shall  appear  to  be  partners." 

It  has  been  repeatedly  held,  in  this  court,  that  a  dis- 
continuance entered  as  to  a  party  in  the  cause,  on  whom 
the  writ  has  been  executed,  is  a  discontinuance  as  to  all. 
(See  Saddler  vs.  Houston  &  Gillespie — 5th  Stewart  & 
Porter,  205 — where  all  the  cases  are  collated.) 

The  statute  above  cited,  authorises  a  discontinuance, 
in  a  suit  commenced  against  partners,  when  one  or  more 
persons,  sued  as  such,  s/udl  appear  not  to  be  members  of 
the  firm. 

To  justify  a  discontinuance  against  one  who  is  sued 
a^  a  partner,  and  on  whom  the  process  has  been  serv- 
ed, it  should  appear  that  he  is  not  a  member  of  the  firm; 
as  it  is  on  that  condition  only,  that  power  is  given  to 
discontinue ;  and  when  the  power  is  exercised,  it  should 
appear  on  the  record  that  the  discontinuance  was  for 
that  cause.  No  reason  whatever  is  given  here,  except 
that  the  writ  was  not  executed  on  John  E.  O'Conner  and 
others.   Therefore,  the  suit  as  to  them,  is  dismissed.  The 
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reason  thus  given  for  the  dismissal,  is  not  correct,  in 
point  of  fact,  as  it  appears  from  the  record  that  the  writ 
was  executed  on  O'Conner. 

The  judgment  must  be  reversed. 


JORDAN  vs.    BELL. 

1.  A  plea  in  abatement  at  the  second  term,  which  is  rejected  as 
coming  in  too  late, — ^is  no  appearance  to  the  writ. 

2.  A  defect  in  a  writ  must  be  taken  advantage  of,  by  plea  in 
abatement. 

3.  The  time  of  holding  court,  is  ascertained  by  law :  and  writs 
must  be  taken  to  be  returnable  to  the  next  ensuing  court,  if  is- 
sued more  than  five  days  previous  to  the  term. 

4.  K  judgment  be  rendered  at  a  term  to  which  the  writ  could 
not,  legally,  be  returned,  such  judgment  may  be  corrected  on 
error — ^if  the  defect  is  not  waived. 

5.  But  on  returning  a  writ  to  the  wrong  term,  or  where  the  day 
is  mistaken, — ^the  objection  must  be  taken  by  plea  in  abate- 
ment. 

6.  The  liability  of  the  drawer  or  endorser  of  an  inland  bill,  is 
fixed  on  presentment  for  acceptance  or  payment,  and  notice — 
But  damages  alone  accrue  on  the  protest, 

7.  And  an  averment  in  the  declaration,  of  protest,  is  necessary  to 
authorise  damages  to  be  given. 

8.  But  the  computation  of  damages  by  the  clerk,  without  the 
averment  of  protest,  is  a  mere'Clerical  error,  which  may  be  cor- 
rected in  the  court  below ;  or  in  this  court,  at  the  costs  of  the 
plaintiff  in  error. 
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Error  to  the  County  court  of  Mobile. 

This  was  an  action  of  assumpsit,  on  an  inland  bill  of 
exchange. 

The  judgment  was  taken  by  default;  and  the  errors 
in  the  judgment,  here  insisted  on,  among  others  not  con- 
sidered by  tlie  court,  were — 

1.  That  judgment  was  taken  by  default  for  principal, 
interest  and  damages,  when  it  was  not  shewn  by  aver- 
ment in  the  declaration,  tliat  the  bill  had  been  protested. 

2.  That  the  judgment  was  taken  by  default  for  a  sum 
in  damages,  in  gross,  without  the  intervention  of  a  jury, 
including  damages,  interesL  and  cost  of  protest. 

3.  That  the  writ  was  issued  and  tested  on  the  seventh 
day  of  June,  eighteen  hundred  and  thirty-six,  and  was 
made  returnable  on  the  second  IMonday  of  June  next — 
and  judgment  was  entered  at  June  term,  eighteen  hun- 
dred and  thirty-six. 

4.  That  the  writ  was  made  returnable  to  the  June 
term,  eighteen  hundred  and  thirty-seven,  of  the  County 
court;  and  for  that  cause  void  in  law. 

Thornton,  for  tlic  plaintiff  in  error. 

GOLDTHWAITi:, .!.-  -^rhc  only  assignments  to  which 
our  attention  has  been  called,  are  tliose  which  point  out 
the  supposed  error  in  the  return  day  of  the  writ,  and  the 
error  in  the  amount  of  the  iud:iment. 

It  may  be  questioned  if  the  day  is  not  well  enough 
stated  in  the  writ,  as  it  is  somewhat  a  forced  presump- 
tion to  conclude  the  relative  ncrt  does  not  refer  to  the 
"second  Monday."  as  well  as  to  ''.Tune;*'  but  if  this  is  ad- 
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mitted  to  be  an  error,  in  comes  within  the  decision  made 
in  Nabors  vs.  Nabors,  (2  Porter's  H.  1()2.)  There  the 
writ  was  made  returnable  in  Mtirchj  when  it  should 
have  been  in  April;  and  tlie  defendant  attempted  to  plead 
in  abatement  at  tlie  second  term  after  its  return.  The 
plea  was  rejected  as  coming  too  late,  and  the  defendant 
refusing  to  plead  to  the  action,  judgment  was  rendered 
against  him.  On  a  writ  of  error  to  tliis  court,  it  was 
held,  that  the  attempt  to  plead  the  matter  in  abatement, 
was  not  an  appearance,  and  was  no  waiver  of  the  de- 
fect. But  the  court  also  decided,  that  such  a  defect  in 
the  writ  is  not  the  subject  of  error —tliat  it  must  be  taken 
advantage  of  by  plea  in  abatement,  and  can  be  in  no 
other  way. 

The  law  having  prescribed  the  time  when  the  several 
courts  in  the  State  shall  be  held,  it  is  a  matter  as  much 
within  the  knowledge  of  the  defendant  as  of  the  plain- 
tiff, and  he  is  also  informed  from  the  same  source,  that 
writs  can  only  be  made  returnable  to  the  next  ensuing 
court,  if  issued  more  than  five  days  previous  to  the  time 
of  its  session. 

If  a  judgment  is  rendered  at  a  term  to  which  the  writ 
cannot  be  legally  returned,  such  judgment  can  be  cor- 
rected on  error,  if  the  defect  or  irregularity  has  not  been 
waived:  but  in  all  cases  where  the  writ  is  returnable  to 
a  wrong  term,  or  where  the  day  is  mistaken,  they  come 
within  the  principle,  and  must  be  governed  by  the  de 
cision  of  Nabors  vs.  Nabors. 

The  liability  of  the  drawer  or  endorser  of  an  inland 
bill  of  exchange,  becomes  fixed  on  presentment  for  ac- 
ceptance or  payment,  and  on  the  notice  given  of  the  fail- 
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ure— but  damages  do  not  follow  as  a  consequence  of 
such  demand  and  notice.  They  are  given  alone  by  sta- 
tute, on  the  protest  of  the  bill— (Dig.  329,  s.  7.) 

There  is  no  averment  in  the  declaration,  that  the  bill 
was  protested ;  consequently,  no  damages  could  be  given; 
or  rather  the  clerk,  in  computing  the  amount  for  which 
to  enter  the  judgment,  was  authorised  to  allow  only  the 
face  of  the  bill,  and  interest  on  the  same.  But  this  is  a 
mere  clerical  mistake,  and  could  have  been  corrected,  on 
the  application  of  either  party  to  the  court  below. 

By  statute,  (Dig.  266,  s.  48,  49,)  this  court  is  directed 
not  to  reverse  any  judgment  for  such  an  error,  unless  ap- 
plication has  been  made  to  the  court  below,  and  refused 
— but  to  order  the  judgment  to  be  remanded  and  correc- 
ted, at  the  costs  of  the  plaintiff  in  errrr. 

We  direct  that  the  judgment  of  the  County  court  be 
corrected,  and  here  rendered  for  the  proper  amount,  at 
the  costs  of  the  plaintiff  in  this  court. 
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BOTTS  VS.   AflM.STRONCf. 

1.  In  proceedings  before  a  magistrate,  of  forcible  entry  and  de- 
tainer, force  is  the  gist  of  the  action : 

2.  And  taking  possession  of  the  premises  of  another,  and  sending 
oflf  his  slaves,  will,  under  the  statute,  amount  to  the  force  ne^ 
cessary  to  maintain  this  proceeding. 

3.  Though  taking  peaceable  possession  of  tlie  prenaises  of  ano- 
ther, under  color  of  title,  will  not  authorise  the  action  of  for- 
cible entry  and  detainer. 

4.  Where  the  consideration  of  the  evidence,  she\ying"the  circum- 
stances connected  with  the  entry  of  defendant  upon  the  pre- 
mises, is  taken  from  the  jury,  by  the  charge  of  the  cOiirt,  ffie* 
case  will  be  remanded. 

5.  A  peaceable  entry  may  be  converted  into  an  unlawful  detain- 
er, if  possession  is  unlawfully  withheld  from  the  person  enti-' 
tied  to  possession. 

Error  to  the  Circuit  court  of  Mobile. 
Forcible  entry  and  detainer,  tried  before  Judge  Harris^ 
This  case^was  brought  up  to  the  Circuit  court,  by  cer- 
tiorari, from  a  justice  of  the  peace.  PlaintifT  below  com- 
plained before  the  justice,  of  forcible  entry  and  detainer, 
against  the  defendant,  Botts,  and  one  Jordan,  against 
whom  the  case  was  discontinued,  as  it  appeared  the  sum- 
mons had  not  been  served  on  him.  Plea,  not  guilty* 
Verdict,  guilty— and  judgment  accordingly. 

The  errors  assigned  in  the  ( 'ircuit  court,  were — 
1.  That  the  court  belov/  refused  to  quash  the  com- 
plaint and  proceedings  of  the  pL'xintifi;  in  the  cause  as  re-' 

quested. 
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3.  The  court  erred  in  proceeding  agaijist  the  defen- 
dant, Botts,  after  the  plaintiff  had  discontinued  his  suit 
against  the  defendant,  Jordan. 

3.  The  court  erred  in  rejecting  as  evidence,  a  certain 
power  of  attorney,  made  by  Crocket  and  wife,  when 
offered,  as  shewn  by  the  record. 

4.  The  court  erred  in  rejecting  the  witness,  Jordan, 
when  offered  by  the  defendant  below. 

5.  The  court  below  erred  in  the  several  Instructions 
given  to  the  jury,'  as  shewn  by  the  record. 

The  Circuit  court  affirmed  the  judgment,  and  the  same 
assignment  of  errors  was  presented  to  this  court. 

Thornton^  for  the  plaintiff  in  error. 
Campbell^  contra. 

Thornton^  for  the  plaintiff  in  error,  said  he  did  not  in- 
sist on  the  reversal  of  this  cause,  for  all  the  grounds  as- 
signed in  the  court  below :  He  was  inclined  to  think,  as 
to  the  first,  that  the  interest  of  tenant  at  will,  was  suffi- 
cient to  maintain  the  action,  though  perhaps  it  should 
have  stated  at  whose  will  he  was  tenant. 

As  to  the  discontinuance  of  the  action  against  Jordan, 
on  whom  the  summons  was  not  served,  perhaps  the  case 
was  embraced  by  the  rule  which  authorised  a  discontin- 
uance at  any  time^  against  any  one  defendant,  in  an  ac- 
tion ex  delicto^  ^*c.  He  relied  with  the  utmost  confidence 
on  the  fifth  ground,  viz.  the  instructions  of  the  justice  to 
the  jury— particularly,  because  he  charged,  that  an  entry 
upon  the  possession  of  plaintiff  below,  subjected  the  de- 
fendant to  the  action,  if  that  entry  was  made  without 
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the  consent  of  defendant.  Entry  by  B  upon  the  posses- 
sion of  A,  if  made  peaceably,  though  without  A's  consenty 
Is  not  enough  to  sustain  the  writ  of  forcible  entry  and 
detainer — he  must  either  have  entered  forcibly^  or  have 
detained  forcibly.  Th6  force  is  the  gist.  As  to  What 
constitutes  force,  see  the  statute ; — our  statute  is  unlike 
the  acts  in  some  of  the  States,  as,  for  example,  Kentucky 
—(See  Ky.  Dig.  vol,  1,  612;  WoodfelPs  Landlord  <k  Ten- 
3  Marsh.  297— as  to  forcible  detainer.  By  statute  of  Ken- 
tucky, forcible  entry  may  be  any  entry  against  the  will 
of  possessor— so,  4  Bibb,  389,  192.) 

Campbell,  for  the  defendant  in  error.— An  entry  upon 
'  ;e  possession  of  another,  with  the  intention  of  depriving 
him  of  it  unlawfully,  is  sufficient  evidence  of  force,  in  an 
action  of  forcible  entry  and  detainer— (3  Marsh.  344 ;  4 
Bibb,  192,  388.)  A  right  to  property,  without  a  right  to 
immediate  possession,  does  not  authorise  such  an  entry 
—(1  Porter,  144 ;  5  Stew.  &  P.  86.)  A  tenant  at  will, 
may  maintain  this  action — (2  Marsh.  35j  5  Stew.  &  P. 
86 ;  Minor's  R.  98.) 

ORMOND,  J. — The  only  error  now  insisted  on,  is  the 
charge  of  the  justice  of  thp  peace. 

The  substance  of  the  testimony,  as  found  in  the  record, 
is,  that  the  defendant,  as  the  administrator  of  one  Inston^ 
was  in  the' possession  of  the  premises,  having  some  ne- 
groes  there.  That  in  his  absence,  the  plaintiff,  who  had 
married  one  of  the  heirs  of  Inston,  entered  upon,  and 
took  possession  of  the  premises,  and  also  took  away  the 
negroes  of  the  defendant,  who  were  there. 


63 


RKIHJllTS   Ot'  CA«K«   IN 


Bolts  VS.  Armstrong. 


Tlje  charge  of  the  justice  of  the  peace  to  the  jury,  is  as 
follows:  That  it  was  their  duty  to  ascertain  from  the 
evidence,  who  was  in  possession,  wlien  Botts  and  his 
frieftds  went  to  the  place.  If  Armstrong  was  there 
peaceably,  Botts  must  be  found  guilty,  as  charged. 

Secondly — Who  is  now  in  possession  ?  If  Botts,  or  his 
agent,  how  did  he  get  there  ?  If  they  went  there  in  the 
absence  of  Armstrong,  and  entered  upon  the  possession 
without  his  consent,  they  are  guilty,  as  charged.  If 
they  were  there  under  color  of  title,  no  matter  how  good, 
they  are  guilty.  That  if  Armstrong  was  in  possession, 
and  Botts  entered  upon  the  premises  without  the  consent 
of  Armstrong,  first  had  and  obtained,  either  in  writing 
or  verbally,  and  in  his  absence,  that  this  was  sufficient  to 
entitle  the  plaintiff  to  recover  in  this  action.  That  the 
defendant, .  though  he  might  claim  under  the  heirs  of 
Inston,  had  no  right  to  take-  the  possession  without  the 
leave  or  consent  of  Armstrong — that  the  law  does  not  al- 
low a  man  to  wrest  even  his  own  property  from  another 
possessor,  by  force. 

To  support  this  charge,  it  is  necessary  to  maintain, 
that  the  taking  peaceable  possession  of  Uie  premises  of 
another,  under  color  of  title,  will  support  this  action. 
This  isa  positioij  which  the  statute  will  not  sustain. 

The  first  section  of  the  act  on  which  this  proceeding 
\b  founded,  declares  "that  no  person  shall  enter  upon 
any  lands,  tenements,  &c.  and  detain  or  hold  the  same, 
but  where  entry  is  given  by  law,  and  then  only  in  a 
peaceable  manner. 

The  second  section  describes  what  shall  constitute  the 
force  which  will  maintain  this  action,  and  declares  that 
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the  carrying  away  the  ^oocls  of  the  party  in  possession, 
shall  be  evidence  of  force  within  the  meaning  of  the  act. 

The  proof  before  the  justice  of  the  peace  was,  that  the 
defendant  below  took  possession  of  the  premises,  and 
carried  or  sent  aw/iy  the  negroes  of  the  plaintiff  below, 
who  were  there.  This  was  such  force,  as  under  the  sta- 
tute would  maintain  the  action,  if  the  jury  believed  the 
testimony.  But  they  were  prevented  from  considering 
It,  by  the  charge  of  the  justice  of  the  peace,  several  times 
repeated,  that  if  Botts  entered  on  the  premises  without 
the  consent  of  Armstrong,  tliat  Armstrong  was  entitled 
to  recover ;  thus  leaving  entirely  out  of  view,  the  force 
which  constitutes  the  very  gist  of  tlie  action. 

It  is  true,  that  at  the  close  of  the  opinion,  he  says 
"that  the  law  does  not  allow  a  man  to  wrest  from  ano- 
ther possessor,  even  his  own  estate,  by  force."  But  this 
cannot  be  considered  a  charge  upon  the  testimony,  but 
is  rather  a  statement  of  the  law,  to  sustain  the  charge 
before  given  on  the  evidence. 

It  is  not  for  this  court  to  say  whether  the  jury  would 
have  given  credence  to  the  testimony  or  not,  it  is  suffi- 
cient, that  under  tlie  charge,  it  was  entirely  unnecessary  • 
for  them  to  consider  the  only  testimony  in  the  cause, 
which  was  evidence  of  force,  viz.  the  taking  or  carrying 
off  the  defendant's  negroes  from  the  premises,  and  by 
proof  of  whicli  alone,  the  right  to  maintain  this  action 
could  be  supported. 

The  cases  cited  from  the  Kentucky  Reports,  are  not 
applicable  to  tliis  case.  The  statute  of  forcible  entry 
and  detainer  of  that  State,  contains  this  clause:  "The 
forcible  entry  intended  by  tliis  act  is.  and  shall  be,  any 
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entry  with  or  without  multitude  of  people,  against  the 
will  or  without  the  consent  of  the  person  or  persons  ha- 
ving the  possession  in  fact,  of  the  premises  into  which 
such  entry  shall  be  made."  The  question  of  force^  there- 
fore, under  this  act,  would  be  entirely  unimportant,  as 
every  entry  without  the  consent  or  against  the  will  of 
the  person  in  possession,  is  declared  to  be  a  forcible  en- 
try. 

But  by  the  statute  of  this  State,  to  constitute  a  forcible 
entry,  force  is  absolutely  necessary ;  and  the  second  sec- 
tion  of  the  law  enumerates  the  different  acts  which 
shall  constitute  the  force,  and  without  proof  of  which, 
the  action  for  a  forcible  entry  cannot  be  maintained. 

By  the  third  section,  it  is  provided  that  no  one  who  en- 
ters peaceably  into  the  possession  of  lands,  shall  after 
wards  liold  the  same  unlawfully,  and  with  force,  &c. 
Under  this  section,  a  peaceable  entry  into  lands,  will  be 
converted  into  an  unlawful  detainer,  if  possession  is  un- 
lawfully withheld  from  the  person  entitled  to  the  pos- 
session. 

This  clause  does  not  apply  to  the  case  at  bar,  which  is 
for  a  forcible  entry,  and  is  only  mentioned  here  to  pre- 
vent any  conclusion  from  being  drawn,  that  the  decision 
here  made  would  apply  to  cases  of  forcible  detainer,  un- 
der the  third  section. 

The  judgment  of  the  Circuit  court  is  reversed,  and  the 
cause  remanded,  that  the  Circuit  court  may  remand  it  to 
the  justice  of  the  peace,  with  directions  to  issue  a  venire 
Jadas  de  novo. 
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HALSTED  VS.  RABB. 

1.  Where  one  was  employed  as  clerk  or  agent  to  take  charge  of 
a  mercantile  establishment  of  complainant,  who  at  stinldry 
times  furnished  invoices  of  goods,  and  refused  to  render  an 
account  of  sales  or  of  moneys  received — ^the  jurisdiction  of 
chancery  is  undoubted. 

2.  In  agencies,  including  only  a  single  transaction,  such  as  a  con- 
signment of  goods,  or  the  delivery  of  money,  to  be  laid  out  in 
the  purchase  of  a  particular  thing,  or  to  be  paid  over  to  a  third 
person, — ^a  suit  at  law  is  maintainable,  and  if  a  discovery  wete 
not  desired,  such  a  case  would  probably  be  only  cc^nizable  alt 
law. 

Error  to  the  Circuit  court  of  Conecuh,  exercising  Chan- 
cery Jurisdiction. 

Bill  for  discovery. — The  hill  was  on  motion  of  the  de- 
fendant, dismissed  for  want  of  equity ;  and  the  plalntitf 
in  error  assigned : 

1.  That  the  court  below  erred  in  dismissing  the  bilj 
for  want  of  equity. 

2.  In  rendering  a  plea  against  complainant  for  the^ 
cofita. 

Parsons,  for  plaintiflF  in  error. 
Porter,  contra. 

GOLDTHWAITE,  J.— The  decree  of  the  Circuit  court/ 
dismissing  the  complainant's  bill  for  want  of  equity,  can-^ 
not  be  supported.  On  looking  into  it,  we  find  it  disclo^ 
ses  that  the  defendant  was  employed  as  a  clerk  or  agent 
to  take  charge  of  a  mercantile  establishment,  for  the  be- 
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nefit  of  the  complainant,  who  at  sundry  times  furnished 
invoices  of  goods,  to  a  considerable  amount  in  value.  It 
iaileges  that  these  were  sold  by  the  defendant,  and  have 
not  been  fully  accounted  for  by  him.  That  moneys 
have  been  received  in  the  business,  and  not  entered  on 
the  books,  or  otherwise  accounted  for;  and  charges  many 
Other  matters  which  are  deemed  essential  to  a  complete 
discovery  and  settlement  of  a  matter  of  complicated  agen- 
cy- 
It  would  be  difficult  to  conceive  of  a  matter  of  account 

cognizable  in  equity,  if  the  facts  staled  in  the  bill  will 
hot  authorise  the  interference  of  a  court  of.  chancery,  and 
support  its  jurisdiction. 

It  will  not  be  necessary  to  refer  to  individual  cases  to 
sustain  the  jurisdiction,  although  they  are  numerous  and 
concurrent;  but  the  rules  applicable  to  cases  of  this  de- 
scription, may  be  stated  from  an  elementary  author  of 
approved  authority:  "The  most  important  ageucies  of 
this  sort,  wliich  fall  within  the  cognizance  of  courts  of 
equity,  are  those  of  attornies,  factors,  bailiffs,  consignees, 
receivers  and  stewards.  In  most  agencies  of  this  sort, 
there  are  mutual  accounts  between  the  parties,  or  if  the 
account  is  on  one  side,  as  the  relation  naturally  giv6s 
Mse  to  great  personal  confidence  between  the  parties,  it 
I'arely  happens  that  the  principal  is  able,  in  cases  of  con- 

« 

troversy,  to  ascertain  his  rights,  or  to  ascertain  the  true 
state  of  the  accounts,  without  recourse  to  a  discovery  from 
the  agent.  Indeed,  in  cascss  of  factorage  and  consign- 
ments, and  general  receipts  and  disbursements  of  money 
by  receivers  and  stewards,  it  can  scarcely  be  possible,  if 
the  relation  has  long  subsisted,  tlitit  very  intricate  and 
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perplexing  accounts  should  not  have  arisen,  where,  inde- 
pendent  of  a  discovery,  the  remedy  of  the  principal 
would  be  entirely  nugatory,  or  grossly  defective.  It 
would  be  rare,  if  specific  sales  and  purchases,  and  the 
charges  growing  out  of  them,  could  be  ascertained,  and 
traced  out  with  any  reasonable  certainty ;  and  still  more 
rare,  that  every  receipt  and  disbursement  could  be. veri- 
fied by  direct  and  positive  evidence''— (1  Story's  Equity, 
443.) 

The  bill  charges,  that  the  defendant  was  entrusted 
with  the  entire  management  of  tlie  business  for  about 
two  years.  It  cannot  be  supposed,  that  the  complainant 
could,  by  the  use  of  any  means  in  his  power,  trace  out 
and  identify  all  the  sales  and  receipts  which  must  have 
taken  place  during  this  period,  and  to  deny  him  the  aid 
of  a  court  of  equity  in  taking  this  account,  is  to  deny  him 
relief  in  any  tribunal.  In  agencies  of  a  single  transac- 
tion, such  as  a  single  consignment,  or  the  delivery  of 
money,  to  be  laid  out  in  the  purchase  of  any  particular 
thing,  or  to  be  paid  over  to  a  third  person,  a  suit  at  law 
would  be  maintainable,  and  if  a  ground  for  equitable  Ju- 
risdiction was  not  laid,  by  reason  of  a  discovery  being 
wanted,  it  is  perhaps  the  better  opinion,  that  such  a  case 
would  be  cognizable  alone  at  law— (Porter  vs.  Spencer 
2  Johns.  Chan.  R.  171.) 

In  the  present  case,  the  complication  of  accounts  inci- 
dent to  the  transaction  of  business  of  tlie  description  sta- 
ted in  the  bill,  combined  with  the  relationship  of  agency, 

I 

!  is  suflacient  to  support  the  jurisd  iction  of  a  court  of  equity. 

Let  the  judgment  be  rover.scd,  and  the  case  remanded 
for  further  proceedings. 

8  P.  0 
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PATTERSON,  Ct  EI.  VS.  COOK. 

1.  There  is  no  rule  which  allows  this  court  to  dispense  with  the 
examination  of  a  case,  because  the  amount  involved  is  small. 

2.  An  appellate  court,  can  only  learn  from  the  record,  what  the 
verdict  below  was ;  and  the  entry  of  what  may  be  the  true 
finding,  cannot  control  or  diminish  the  force  of  that  which  is 
stated  in  the  record. 

3.  Verdicts  informally  returned  may  be  corrected  at  the  time,  at 
the  instance  of  the  party  injured,  or  if  returned  in  consequence 
of  instructions  of  the  court — a  bill  of  exceptions  may  be  en- 
tered, and  the  decision  thus  examined. 

4.  If  the  jury  mistake  the  law,  a  motion  to  set  aside  the  verdict, 
and  for  a  new  trials  is  the  remedy. 

6.  It  is  sufficient  if  the  verdict  respond  to  the  issue  framed :  it  is 
not  necessary  to  pursue  the  very  words. 

6.  If  the  point  in  issue  can  be  ascertained  by  the  verdict,  it  is  the 
duty  of  the  court  to  mould  it  into  proper  form. 

Error  to  the  Circuit  court  of  Wilcox. 

Assumpsit  on  a  promissory  note. 

The  action,  in  this  case,  was  brought  in  the  County 
court,  where  judgment  was  rendered  for  defendants,  on 
a  plea  of  oflf-set,  for  one  dollar  and  four  cents.  To  reverse 
the  judgment,  the  case  was  then  taken,  by  writ  of  er- 
ror, to  the  Circuit  court,  where  the  judgment  was  re- 
versed, and  the  cause  remanded  to  the  County  court. 

A  writ  of  error  was  then  sued  out  returnable  to  this 
court,  and  the  plaintifTs  in  error  assigned  the  reversal  as 
error. 
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J.  B.  CUarke,  for  plaintiffs  in  error, 
Phillips^  contra. 

Clarke^  for  plaintiffs  in  error,  stated  that  the  transcript 
of  a  verdict  different  from  that  inserted  in  the  judgment, 
was  sent  up  from  the  County  court,  and  the  questions 
presented  were: 

1.  Whether  the  court  could  consider  the  verdict  so  in- 
serted, as  any  part  of  the  record. 

2.  If  not,  whether  the  verdict  so  inserted  in  the  Judg- 
ment  was  sufficiently  certain. 

He  contended  that  the  verdict,  as  inserted  in  the  tran* 
script,  was  no  part  of  the  record,  and  relied  on  Mecclary 
vs.  Cascaden,  Minor's  R.  20 ;  Cunningham  vs.  Mitchell,  4 
Randolph's  R.  189;  Root  vs.  Sherwood,  6  J.  R.  69;  Cros- 
well  vs.  Byrne,  9  lb.  287;  2  Dunlap's  Prac.  651,  666. 
And  that  the  court  must  look  to  the  issues  and  the  ver- 
dict as  inserted  in  the  judgment— (Pledger  vs.  Glover,  2 
Porter's  R.  174.)  That  the  verdict  was  responsive  to  the 
issues,  and  sufficiently  certain.  No  verdict  is  perfect  un- 
til it  is  recorded,  and  made  public.  A  verdict  must  be 
enrolled  before  it  becomes  part  of  the  record. 

GOLDTHWAITE,  J.— The  defendant  in  error,  in  this 
court,  commenced  his  action  in  the  County  court  of  Wil- 
cox county,  against  the  plaintiffs  in  error,  who  pleaded 
the  general  issue  and  a  set-off.  The  issues  were  sub- 
mitted to  a  Jury,  who  returned  a  verdict,  which  is  thus 
entered  in  the  minutes  of  the  court :  "  upon  their  oaths 
do  say,  they  find  a  verdict  for  the  defendants,  and  assess 
their  damages  at  one  dollar  and  four  cents."    On  this 
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verdict,  a  judgment  was  rendered  against  the  then  plain- 
tiff, for  the  sura  so  found,  in  favor  of  the  then  defendants. 
A  writ  of  error  was  sued  out  to  the  Circuit  court  by  the 
plaintiff  in  the  action,  and  on  assignment  of  error,  the 
judgment  was  reversed.  To  reverse  this,  the  original  de- 
fendants here  prosecute  their  writ  of  error. 

It  is  much  to  be  regretted,  that  so  insignificant  a  sum 
should  be  the  cause  of  so  much  litigation  and  expense  to 
parties;  but  we  Itnow  of  no  rule  which  allows  us  to  dis- 
pense with  the  examination  of  a  case,  because  the 
amount  involved  may  be  small.  Parties  are  entitled  to 
the  considerate  judgment  of  all  courts,  without  regard  to 
the  sum  in  dispute ;  and  principle  may  be  as  dear  to  him 
who  is  struggling  against  a  demand  for  one  dollar, 
which  he  supposes  the  law  ought  not  to  compel  him  to 
pay,  as  to  another  who  is  condemned  in  thousands. 

For  the  plaintiffs  in  error,  it  is  contended  that  the  ver- 
dict of  the  jury,  as  it  was  actually  returned  by  them, 
and  which  is  certified  with  the  record,  shews  that  this 
balance  was  a  sum  due  from  another  individual,  to  whom 
the  note  sued  on  w^as  given,  and  that  the  plaintiff  in  the 
action  ought  not  to  be  compelled  to  pay  his  debts,  even 
if  the  law  allows  the  note  which  he  has  become  the  law- 
ful possessor  of,  to  be  offsetted  in  his  hands. 

Whatever  may  have  been  the  verdict  of  the  jury,  we 
can  only  learn  it,  as  an  appellate  court,  from  the  language 
used  in  the  record  of  that  judgment  which  we  are  called 
on  to  correct;  and  the  entry  of  that  which  may  be  the 
true  finding,  cannot  control  or  diminish  the  force  of  that 
which  is  stated  in  the  record. 

If  ihe  verdict  was  returned  in  the  form  which  is  sup* 
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posed,  it  could  have  been  corrected  at  the  tune,  at  the  in- 
stance of  the  party  supposing  himself  injured  by  it,  or'if 
returned  in  consequence  of  any  instructions  from  the 
court,  he  could  have  tendered  his  bill  of  exceptions,  and 
thus  have  secured  to  himself  the  means  of  examining  the 
decision.  Or  if  the  verdict  was  the  result  of  a  mistake 
of  the  law  by  the  jury,  a  motion  to  set  aside  the  verdict 
and  for  a  new  trial,  would  in  all  probability  have  in- 
duced a  correction  of  the  supposed  error. 

As  the  case  is  presented,  it  must  be  examined  in  the 
terms  of  the  verdict  of  record.  It  cannot  be  supposed  that 
the  legislature  intended  that  a  jury  would  ever  pursue  the 
identical  words  of  the  act  authorising  them  to  return  a 
verdict  in  favor  of  a  defendant,  when  he  insisted  by  plea 
on  a  set-oflF— (Dig.  281.)  It  is  sufficient  if  the  verdict  re- 
sponds to  the  issue  formed,  and  it  is  not  necessary  to 
pursue  the  very  words :  such  has  been  the  uniform  course 
of  practice  in  this  court.  If  the  point  in  issue  can  be  as- 
certained by  the  verdict,  it  is  the  duty  of  the  court  to 
mould  it  into  proper  form.  No  one  can  infer  from  the 
terms  of  this  finding,  on  the  particular  issues  submitted, 
any  other  matter  than  that  the  plaintiff  in  the  court  be- 
low was  indebted  to  the  defendants,  in  the  sum  ascer- 
tained by  them,  over  and  above  the  sum  by  him  de- 
manded. If  it  was  contrary  to  the  fact,  the  plaintiff  to 
the  action  could  have  corrected  it  more  to  his  satisfaction 
in  the  County  court,  than  by  suing  out  his  writ  of  error. 
If,  in  aceordance  with  the  fact,  the  verdict  was  warran- 
ted by  law,  and  ought  not  to  have  been  set  aside— in  ei- 
ther case,  he  is  without  remedy  in  this,  as  an  appellate 
court.  The  judgment  of  the  Circuit  court  is  reversed, 
and  that  of  the  County  court  affirmed. 
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1.  If  the  evidence  offered  in  a  case,  does  not  conduce  or  tend  to 
prove  the  facts  in  issue,  a  motion  should  be  made  to  exclude 
it  from  the  consideration  of  the  jury :  but  when  the  evidence 
tends  to  prove  the  issue,  though  not  conclusive,  such  a  mo- 
tion cannot  prevail. 

2.  Where  evidence  is  circumstantial,  and  not  conclusive,  the  jury 
are  sole  judges  of  the  effect  of  the  testimony,  and  are  alone 
capable  of  deducing  inferences  from  it, 

3.  Where  one  obtains  a  note  surreptitiously,  and  disposes  of  it  to 
a  party  cognizemt  of  the  fact, — such  party  caimot  recover  on 
the  note, 

4.  Where  one  practices  a  cheat  on  another,  in  the  transfer  of  a 
note,  siureptitiously  obtained,  the  party  injured  may  recover 
back  the  consideration  paid  for  the  note. 

Error  to  the  Circuit  court  of  Barbour  county. 

Trover  for  a  promissory  note,  tried  before  Judge  Short- 
ridge. 

Defendant  plead,  not  guilty.     Judgment  for  plaintiff. 

Plaintiff  in  error  assigned  the  charge  of  the  court  be- 
low, as  contained  in  a  bill  of  exceptions  taken  at  the 
trial.  Reference  being  fully  made  to  the  bill  of  excep- 
tions, in  the  decision  of  the  court,  it  is  therefore  unneces- 
sary to  set  it  forth  at  length  here. 

Porter^  for  the  plaintiff  in  error. 

ORMOND,  J. — The  action  was  trover  for  a  promissory 
note,  brought  by  the  defendant  in  error,  against  the 
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plaintiff.  On  the  trial,  a  bill  of  exceptions  was  tendered 
by  the  plaintiff  in  error,  from  which  it  appears  that  the 
note  was  made  by  one  William  M'Rae,  to  the  defendant's 
Intestate,  or  bearer.  The  evidence,  as  to  the  manner  in 
which  the  plaintiff  in  error  acquired  the  note,  and  as  to 
his  knowledge,  that  Alexander  D.  McRae,  from  whom  he 
acquired  it,  had  no  title  in  the  note,  was  circimistantial^ 
The  court  charged  the  jury,  in  substance,  that  if  they  in* 
ferred  from  the  testimony,  that  the  note  sued  for  wm  the 
property  of  defendant's  intestate,  and  that  Alexander  D. 
McRae  had  no  title  in  it  or  right  to  dispose  of  it,  but  had 
surreptitiously  obtained  it,  and  that  these  facts  -^^ere 
known  to  the  plaintiff  in  error,  that  plaintiff's  title  was 
no  better  than  his,  and  that  they  must  find  for  the  de- 
fendant in  error. 

The  counsel  for  the  plaintiff  in  error  then  moved  the 
court  to  instruct  the  jury,  that  a  note  payable  to  bearer^ 
(which  was  the  fact  in  this  case,)  may  be  transferred  by 
the  bearer,  though  he  may  have  acquired  possession  by 
finding,  fraud  or  felony,  and  if  the  transaction  on  the 
part  of  the  purchaser  be  bona  fide  and  without  notice,  he 
acquires  a  good  title.  The  court  thereupon  charged, 
that  although  in  some  cases  a  note  payable  to  bearer, 
might  be  transferred  by  one  having  no  title  other  than 
possession,  and  differed  perhaps  in  this  from  a  note  pay-^ 
able  to  order— yet  so  far  as  this  case  was  concerned,  the 
law  as  to  both  was  the  same,  provided  the  purchaser  had 
notice  of  its  being  surreptitiously  obtained  by  the  per- 
son selling  it.  And  if  the  transfer  was  before  letters  of 
administration  had  been  granted,  and  Alexander  D. 
was  not  such  administrator,  defendant  below  must  have 
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known  that  Alexander  D.  had  no  right  to  transfer  the 
note  in  question,  if  he  got  possession  of  it  after  the  death 
of  intestate,  and  that  fact  was  known  to  him. 

The  court,  at  the  instance  of  the  plaintiff  below,  also 
charged,  that  if  Alexander  D.  had  practiced  a  cheat  on 
defendant  in  the  transfer,  that  he  could  recover  back  the 
consideration  paid  for  the  note. 

We  can  see  no  error  in  either  of  the  charges  given  by 
the  court.  The  jury  are  the  exclusive  judges  of  the  ef- 
fect of  testimony;  if  it  be  circumstantial,  as  in  this  case 
they  alone  can  deduce  inferences  from  it.  If  the  evi- 
dence offered  did  not  conduce  or  tend  to  prove  the  facts 
In  issue,  a  motion  should  have  been  made  to  exclude  it 
from  the  consideration  of  the  jury.  No  such  motion  was 
made,  and  could  not  have  prevailed,  had  it  been  made, 
as  the  evidence,  though  not  conclusive,  tended  to  prove 
the  issue. 

The  charge  asked  for  by  the  defendant  below  was  in 
fact  given,  though  with  more  circumlocution  than  was 
necessary.  The  jury  were  expressly  told  that  the  right 
of  the  plaintiff  below  to  recover,  depended  on  the  fact, 
that  the  person  from  whom  the  defendant  purchased  the 
note,  had  surreptitiously  obtained  it,  and  that  the  defen- 
dant knew  these  facts :  in  such  case,  it  is  clear  he  would 
not  be  a  bona  fide  purchaser,  and  therefore  fell  within 
the  principle  admitted  in  the  charge  asked  for. 

No  question  is  raised  here  as  to  the  influence  which 
the.act  of  eighteen  hundred  and  thirty-three,  (Aik.  Dig. 
330,  sec.  18,)  on  the  subject  of  notes  payable  to  bearer, 
might  exert  in  cases  like  the  present,  and  therefore  no 
opinion  in  relation  thereto  is  exprcj^scd. 
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The  last  charge  given  by  the  court  is  entirely  correct. 
Let  the  Judgment  of  the  court  below  be  affirmed. 


LAMB,  trustee,  vs.  wrago  and  stew  art. 

1.  Where  property  is  given  or  bequeathed  to  a  married  woman, 
without  any  qua  iGcation  of  the  manner  in  which  it  is  to  be 
possessed  or  enjoyed,  it  vests,  subject  to  the  ordinary  legal  and 
marital  rights  of  the  husband. 

2.  But  if  it  appear  from  the  deed,  or  other  instrument  which 
transfers  the  property,  that  it  was  the  intention  of  the  donor 
or  testator,  that  the  wife  should  have  an  estate  therein  to  her 
own  separate  use  and  disposal  suqh  intention  shall  take  effect, 
if  It  be  fairly  and  clearly  expressed. 

3.  The  law  favors  the  marital  rights  of  the  husband,  and  will 
not  consider  them  to  be  interfered  with,  by  any  disposition  of 
property  made  for  the  wife's  banefit,  unless  there  is  a  clear  ex* 
elusion  of  his  interest  and  control. 

4.  Where  the  terms  employtd  by  the  donor  or  testator,  in  a  gift 
or  baquest  to  an  unniarric  d  woman,  are,  that  the  property  shall 
be  «  at  her  own  dispo.'a  ,*'  or,  "  for  her  sole  and  separate  use," 
the  property  will  vest  absolutely  in  her  as  the  owner,  and  it 
will  be  subject,  upon  marriage,  to  the  mar^al  rights  of  the  hus- 
band. 

5.  Much  stronger  lerms  are  required  to  indicate  the  intention  of 
a  donor  or  testator,  to  continue  a  distinct  estate  in  an  unmar- 
ried woman,  after  she  shaM  come  under  the  protection  and  con- 
trol of  the  husband,  than  in  the  case  of  a  gift  or  bequest  to  ft 
married  woman. 

6.  Where  th^e  is  no  indication  of  an  intention  in  the  deed  of 
gift  of  slaves,  of  a  father  to  his  son-iu-law,  in  trust,  for  his 
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daughter,  that  she  is  to  have  the  slaves  at  her  own  disposal,  or 
for  her  own  use,  and  as  her  separate  property ;  and  no  terms 
to  inhibit  the  husband  from  disposing  of  the  slaves  against  the 
consent  of  the  wife, — the  husband  must  be  taken  to  have  ac- 
quired an  estate  for  the  life  of  his  wife  in  the  slaves,  untram- 
meled  by  any  right  of  the  wife  to  dispose  of  them ;  and  the 
interposition  of  a  trustee,  or  the  fact  of  the  daughter  being 
married  at  the  time  ol  tlie  gift,  can  make  no  difference. 

7.  And  where  a  life  estate  only  is  vested  in  the  daughter,  with  the 
fee  to  her  children — the  children,  if  there  be  any,  may  have 
recourse  to  a  court  of  equity,  even  during  the  life  of  the  mo- 
ther, to  prevent  the  removal  of  the  slaves,  so  as  to  put  in  jeo- 
pardy their  eventual  interest. 

Error  to  the  Circuit  court  of  Montgonaery. 

Trial  of  the  right  of  property,  before  Judge  Pickens. 

Defendants  in  error  levied  an  execution  upon  sundry 
slaves,  as  the  property  of  the  defendant  in  the  execution, 
which  were  claimed  by  plaintiff  in  error,  as  trustee  for 
the  wife  of  the  defendant  in  the  execution.  Judgment 
was  rendered  against  the  plaintiff  in  error,  who  brought 
the  case  to  this  court  for  review. 

On  the  trial  of  the  case,  plaintiffs  in  execution  proved 
that  the  property  levied  on  had  been  in  the  possession  of 
John  J.  Lide,  the  defendant  in  the  execution,  and  that  he 
had  controlled  the  same.  The  claimant  of  the  property- 
then  produced  two  deeds,  A  and  B,  and  proved  that  John 
J.  Lide  had  resigned  his  trust,  and  that  claimant  had  been 
appointed  trustee  to  carry  into  effect  the  objects  of  the 
.deeds.  Evidence  was  offered  by  the  claimant,  for  the 
purpose  of  shewing  that  Alexander  Lamb  was  the  owner 
of  the  negroes,  previous  to  the  execution  of  the  deeds : 
that  John  J.  Lide  brought  from  South  Carolina,  in  eigh- 
teen hundred  and  twenty-six,  those   mentioned  in  the 
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first  deed : — those  mentioned  in  tlie  last  deed  had  been 
in  possession  of  Lide  for  about  five  years  prior  to  the  tri- 
al :  That  tliere  was  no  concealment  in  the  neighbor- 
hood, on  the  part  of  the  family,  of  the  title  under  which 
the  property  was  held,  and  that  the  deeds  were  recorded 
in  Montgomery  county,  in  September,  eighteen  hundred 
and  thirty-two.  The  debt  of  the  plaintiffs  in  the  execu- 
tion was  contracted  prior  to  the  record  of  the  deed. 

Claimant  moved  the  court  to  charge  the  jury,  that  if 
they  believed  the  negroes  were  the  property  of  Lamb,  at 
the  time  of  the  execution  of  the  deeds,  and  that  he  had 
executed  them  in  good  faith— they  were  sufficient  to  cre- 
ate a  separate  estate  in  the  wife ;  aiid  that  the  negroes 
were  not  liable  to  payment  of  the  liusband's  debts. 
This  charge  the  court  refused;  and  charged  the  jury,  that 
if  the  negroes  were  the  property  of  Lamb,  and  were 
conveyed  by  him  in  good  faith,  and  Lide  entered  in  pos- 
session under  the  deeds— yet  if  tliey  had  been  in  his  pos- 
session for  the  term  of  twelve  months  in  this  State,  and 
the  debts  were  contracted  here,  and  the  deeds  were  not 
recorded  according  to  law,— they  were  subject  to  the 
payment  of  the  debts,  unless  the  creditors  had  notice  of 
the  contents  of  the  deeds. 

Claimant  then  moved  the  court  to  charge  the  jury, 
that  if  they  believed  the  negroes  were  in  possession  of 
Lide  as  trustee  merely,  and  that  his  wife  actually  enjoy- 
ed the  benefits  provided  in  the  deeds,  the  property  was 
not  liable— which  the  court  also  declined.  The  refusal 
of  the  court  to  charge  as  desired,  was  assigned  as  error. 

The  deeds,  A  and  B,  were  similar — deed  A  was  as  fol- 
lows : 
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"Know  all  men  by  these  presents,  that  I,  Alexander 
Lamb,  &c.  in  consideration  of  the  love  and  affection, 
which  I  bear  to  my  daughter  Mary  Jane  Lide,  and  of  one 
dollar  to  me  paid,  the  receipt  of  which  is  acknowledged, 
have  sold,  bargained  and  delivered,  and  do  hereby  bar- 
gain, sell  and  deliver,  unto  John  J.  Lide,  in  trust  for  my 
said  daughter,  for  and  during  the  term  of  her  natural 
life,  four  slaves,  to  wit,  Beriah,  (kc,  and  their  incTease — 
and  after  the  death  of  the  said  Mary  Jane,  I  give  the  said 
negroes  and  their  increase,  to  such  child  and  children  of 
the  said  Mary  Jane,  by  the  said  Lide,  as  may  be  living 
at  the  death,  of  the  said  Mary  Jane.  And  I  do  nominate 
and  appoint  John  J.  Lide,  sole  trustee,  to  hold  said  ne-^ 
groes,  and  to  execute  the  trust  hereinbefore  reposed.  To 
have  and  to  hold  the  said  negroes  to  the  said  John,  for 
the  purposes  herein- before  enumerated,  to  his  executors, 
or  administrators  and  assigns.     In  witness,"  &c. 

Campbell,  for  plaintiff  in  error. 

Campbell,  for  plaintiff,  contended  that  the  deeds  dis- 
close a  clear  Intention  on  the  part  of  the  grantor,  that 
the  beneficial  use  of  the  property  should  be  enjoyed  by 
the  wife  separately  from  her  husband— He  is  made  true- 
tee,  which  excludes  the  idea  of  an  usufructuary  interest 
In  him. 

The  term  of  "the  natural  life''  of  the  wife,  is  the  peri- 
od  during  which  his  office  of  trustee  is  to  be  exerclsedj 
and  the  period  in  which  such  an  office  is  necessary  to 
guard  the  interests  of  the  wife.  Natural  love  and  affec- 
tion for  the  daughter  of  the  grantor,  is  the  consideration 
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on  which  the  deed  is  fomiJed;  and  the  children  of  the 
daughter  of  the  grantor,  are  the  objects  of  his  bounty 
upon  the  termination  o '  the  life  estate  of  the  daughter. 
No  interest  is  left  in  the  trustee,  except  during  the  life  of 
his  wife,  and  the  interest  is  to  be  Ijeld  "in  trust  for  the 
wife"--(3  Bro.  Ch.  R.  383;  Johnes  vs.  Lockhart,  6  Con. 
Eng.  Ch.  R.  418;  2  Atl<.  558;  3  lb.  399;  4  Des?.  458;  2 
S.  &  R.  275;  5  Ye2ey,  517,  545;  3  Rand.  373;  2  P.  W. 
316.) 

Upon  the  second  question  presented  by  the  bill  of  ex- 
ceptions, he  contended  — 

That  none  of  tlie  statutes  of  this  state  require  a  deed 
of  trust  of  personal  property,  when  possession  is  trans- 
ferred, to  be  recorded.  That  those  deeds  which  are  ren- 
dered void  for  want  of  registration  in  favor  of  creditors 
and  purchasers,  are  still  gooJ  between  the  parties — That 
the  creditors  and  purchasers  referred  to  in  those  statutes, 
are  creditors  and  purchasers  of  the  grantor  of  the  deed, 
and  not  of  any  third  person  who  may  be  in  possession  of 
the  property— That  the  term  "deeds  of  trust'*  in  the  sta- 
tute, referred  to  in  the  opinion  of  the  Circuit  court,  means 
a  deed  of  trust  for  the  payment  of  debts,  and  is  intended 
to  settle  the  priority  between  creditors— and  is  not  ap- 
plicable to  trust  deeds  in  favor  of  married  women,  when 
possession  is  delivered  to  the  trustee  or  her  husband— (5 
Rand.  211;  5  Cranch,  154;  5  Stew.  <fc  Por.  142;  7  Pe- 
ters, 348;  6  lb.  124;  1  Stew.  4*  Por.  262.) 

COLLIER,  C.  J.— The  bill  of  exceptions,  in  this  case, 
raises  one  question,  touching  which,  if  our  opinion  be  fa* 
vorable  U)  tbe  defendants  in  error,  we  need  not  look  far- 
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ther  into  the  points  raised  at  tlie  trial.  That  question  is 
this:  Does  a  deed  of  gift,  made  by  a  father  to  a  son-in- 
law,  in  trust  for  his  wife,. (the  daughter,)  for  and  during 
the  term  of  her  natural  life,  and  after  her  death,  to  such 
child  or  children  of  their  marriage,  as  may  then  be  liv- 
ing, vest  a  separate  estate  in  the  wife  and  daughter  for 
life? 

It  may  be  laid  down  as  a  general  rule,  where  property 
is  given  or  bequeathed  to  a  married  woman,  without 
any  qualification  of  the  manner  in  which  it  is  to  be  pos- 
sessed or  enjoyed,  that  it  will  vest  subject  to  the  ordina- 
ry legal  and  marital  rigiits.of  the  husband.  But  If  it 
appear  from  the  deed,  or  other  instrument  which  trans- 
fers the  property,  that  it  was  the  intention  of  the  donor 
or  testator,  that  the  wife  should  have  an  estate  therein 
to  her  own  separate  use  and  disposal,  such  intention 
shall  talce  effect,  if  it  be  fairly  and  clearly  expressed. 
What  terms  are  necessary  to  speak  such  an  intention,  it 
is  not  always  easy  to  determine.  The  books  contain 
some  cases  marJced  by  nice  distinctions,  and  the  decis- 
ions even  of  the  same  court  upon  this  subject,  have  not,  in 
every  instance,  maintained  uniformity. 

In  Hartley  vs.  Hurle,  (5  Vesey,  jr.  544,)  the  Master  of 
Rolls  decided  that  a  bequest  in  trust,  to  pay  the  annual 
produce  of  a  fund  created  by  the  testator,  into  the  proper 
hands  of  a  married  woman,  was  a  bequest  to  her  sepa- 
rate use.  But  in  Tyler  vs.  Lake,  (6  Cond.  Eng.  Ch.  R. 
450,)  it  appeared  that  lands  were  settled  upon  trust,  af- 
ter the  death  of  the  settler,  to  sell  the  same  and  distri- 
bute the  proceeds  among  all  the  settler's  children  tiomi- 
nafim:  and  as  to  the  shares  Qf  two  wlio  were  married 
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"women,  the  trustees  were  directed  to  pay  the  same  "into 
their  own  proper  and  respective  bands,  to  and  for  their 
own  use  and  benefit;"  but  in  case  they  should  be  then 
dead,  to  pay  their  shares  to  their  respective  husbands,  for 
their  own  use  and  benefit.  The  Lord  Chancellor,  in  de- 
livering his  opinion,  remarks:  "Neither  do  I  think  that 
the  direction  which  is  superadded,  ^  to  pay  the  shares  into 
their  own  proper  hands,'  either  taken  singly  or  in  con- 
nection with  the  rest  of  the  clause,  is  suflicient  to  create 
a  separate  estate  in  the  wife.  The  only  authority  cited 
for  such  a  proposition,  is  Hartley  vs.  Hurle,  which  was  a 
case  under  peculiar  circumstances,  and  in  which  that 
was  not  the  point  principally  considered." 

In  Lumb  vs.  Milnes,  (5  Vesey,  Jr.  521,)  the  Master  of 
the  Rolls  considered  that  the  mere  fact  of  vesting  the  es- 
tate in  trustees  for  the  benefit  of  the  wife,  did  not  create 
a  sole  and  separate  interest  in  the  wife,  and  he  assumed 
that  no  case  had  ever  gone  the  length  of  so  deciding. 
And  in  Kensington  vs.  Dollond,  (7  Cond.  Eng.  Ch.  R. 
322,)  it  appeared  that  by  the  marriage  settlement  of  a 
widow,  her  property  was  assigned  to  two  trustees  upon 
trust,  to  invest  and  pay  the  dividends  to  her  for  her  life, 
for  her  own  sole  and  separate  use,  and  after  her  decease, 
upon  trust,  to  pay  the  fund  to  a  daughter  by  her  first 
marriage,  (who  was-  then  .married)  "  for  her  own  use 
and  benefit."  The  daughter's  husband  becoming  bank- 
rupt, it  was  held,  that  on  the  death  of  the  tenant,  for  life, 
his  assignees  were  entitled  to  the  fund  subject  to  the ' 
wife's  equity  for  a  settlement.  The  Master  of  the 
Rolls  observed,  that  "  the  intention  to  give  a  separate  es- 
tate must  be  clearly  expressed.     A  gift  to  a  wife  for  her 
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own  use  and  benefit,  docs  not  clearly  express  such  an 
intention;  nor  does  a  gift  to  a  husband  for  his  wife's 
own  use  and  benefit,  (the  husband  being  one  of  the  trus- 
tees of  a  settlement)  clearly  indicate  such  an  intention." 

The  law  seeuis  rather  to  favor  the  marital  rights  of 
the  husband,  and  will  not  consider  them  to  be  interfered 
with,  by  any  disposition  of  property  made  for  the  wife's 
benefit,  unless  there  is  a  clear  exclusion  of  his  interest 
and  control- (2  Atk.  R.  mi ;  3  lb.  399.)  In  Wagstaff 
vs.  Smith,  (9  Vesey,  jr.  520.)  a  trust  was  created  by  will 
to  permit  a  married  woman  to  receive  the  interest  or 
dividends  of  stock  to  her  own  use  during  her  life,  inde- 
pendent of  her  husband.  The  Master  of  the  Rolh  de- 
termined, that  by  the  terms  of  the  trust,  an  absolute  and 
complete  life  interest  passed  to  the  wife— (See  also  Lumb 
vs.  Milnes,  (5  Vesey,  jr.  528.)  And  in  Jamison's  ex'or  vs. 
Brady  and  wife,  (6  Serg.  <fc  R.  Rep.  4C6.)  it  was  made  a 
question,  whether  a  bequest  to  a  married  woman /or  her 
own  use,  conveyed  to  her  an  interest  for  her  own  separate 
use,  and  it  was  adjudged  that  it  did.  The  court  lay 
great  stress  upon  the  intention  of  the  testator,  not  alone 
as  it  was  to  be  gathered  from  the  will  itself,  but  as  it 
was  inferrable  (irom  extrinsic  circumstances.  It  appear- 
ed in  proof,  that  the  husband  was  indebted  to  tlie  testa- 
tor: this  circumstance  is  remarked  upon  by  the  court,  as 
indicating  the  testator's  intention  to  vest  a  separate  es- 
tate in  the  wife;  otherwise,  his  bounty  would  be  of  no 
avail  to  the  wife,  but  would  operate  rather  as  a  release 
of  the  husband's  indebtedness. 

The  cases  most  favorable  to  the  interest  of  the  wife, 
are  decisions  of  the  Court  of  Chancery  of  South  Carolina. 
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In  Judith  Barrett  vs.  Judah  Barrett,  (4  Dess,  447,)  a  bill 
was  filed  by  the  wife  agaiastthe  husband,  to  have  the 
benefit  of  a  deed  executed  between  the  parties  immedi- 
ately before  marriage,  which  it  was  alleged  was  inten- 
ded  to  secure  the  property  of  the  wif^  in  possession,  and 
in  expectation,  to  her  separate  use.  The  clause  of  the 
deed  relied  on  by  the  wife  as  having  that  eflfect,  was  as 
follows :  "  The  said  Judith  Barrett,  being  desirous  of  set- 
tling and  limiting  her  property  in  a  particular  way,  the 
property  described  shall  be  limited  to  the  said  Judith  Bar- 
rett, during  her  natural  life>  and  to  such  issue  as  she 
may  have  by  the  said  Judah  Barrett;  and  in  case  the  said 
Judah  shall  survive  the  said  Judith,  and  she  should  leave 
no  issue,  the  whole  of  the  property  is  to  descend  to  the 
said  Judah."  The  chancellor  who  presided  on  the  cir- 
cuit, held)  that  this  clause  vested  in  the  wife  a  separate 
estate,  but  the  Cauri  of  Appeals  reversed  his  decree,  main^ 
taining  the  law  to  require  a  clear  manifestation  of  inten^ 
tion  to  divest  the  marital  rights  of  the  husband,  before  a 
distinct  interest  could  be  set  up  in  the  wife.  And  in 
Johnson  vs.  Thompson,  (4  Dess.  R.  458,)  a  case  which  de- 
pended upon  the  construction  of  a  deed  of  gift,  which  a 
father  made  of  certain  personal  property,  to  a  daughter 
who  was  then  a  married  woman— Her  husband  diS' 
posed  of  the  property. — The  complainants,  who  were 
the  children  of  the  donee,  contended  that  their  grand-fa- 
ther intended  to  give  a  separate  estate  to  their  mother, 
not  subject  to  the  debts  or  disposition  of  her  husband. 
The  Court  of  Appeals  determined,  that  "the  property  in 
dispute  being  given  to  the  mother  of  the  complainants  af- 
ter marriage,  it  may  be  fairly  inferred  from  the  words  of 
8  P.  11 
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the  deed,  that  the  intention  of  the  father,  the  donor,  was 
to  give  to  her  a  separate  estate,  which  her  husband  had 
no  right  to  dispose  of,  in  any  manner."  What  the 
"  words  of  the  deed"  were,  the  report  no  where  informs 
us,  and  the  learned  reporter,  in  his  head  note,  leaves  it 
very  clearly  to  be  inferred,  that  the  fact  of  the  daughter 
being  a  married  woman  at  the  time  of  the  gift,  sufficient- 
ly indicated  the  father's  intention  to  vest  in  her  an  estate 
to  her  separate  use,  yet  the  decree  could  not  have  been 
influenced  by  that  consideration — if  it  was.  it  may  at 
least  claim  the  merit  of  novelty,  while  it  stands  unsup- 
ported and  insupportable. 

A  distinction  has  been  often  taken  between  a  gift  or 
bequest  to  a  married  woman,  and  a  gift  or  bequest  to 
one  who  is  unmarried,  unless  it  is  made  in  contempla- 
tion of  an  immediate  marriage,  and  with  a  view  to  a 
provision  for  that  event.  In  the  case  of  the  unmarried 
woman,  much  stronger  terms  are  required  to  indicate  the 
intention  of  the  donor  or  testator  to  continue  a  distinct 
interest  in  herself,  after  she  shall  come  under  the  protec- 
tion and  control  of  a  husband.  If  the  terms  employed 
are,  that  the  property  shall  bfe  "  at  her  own  disposal,"  or 
"  for  her  flole  and.  her  separate  use,"  the  property  would 
vest  absolutely  in  her  as  owner,  and  upon  marriage, 
would  not  be  holden  otherwise  than  as  her  other  abso- 
lute estate ;  but  would  be  subject  to  the  marital  rights  of 
the  husband— (2  Story's  Equity,  610,  611,  and  cases  there 
dted.) 

In  the  case  at  bar,  we  have  cited  quite  a  number  of 
authorities,  not  because  we  have  thought  it  necessary  to 
the  understanding  of  the  principle  of  our  opinion,  but 
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that  the  course  of  judicial  decision  upon  this  interesting 
question  should  be  seen.  There  is  not  the  slightest  indi- 
cation of  intention  in  either  of  the  deeds  of  Alexander 
Lamb,  that  his  daughter  should  hold  the  slaves  at  her 
own  disposal,  or  for  her  own  use,  and  as  her  separate  pro- 
perty; nor  are  there  any  terms  to  be  found  in  either  of 
them,  which  would  inhibit  the  husband  from  disposing 
of  the  slaves,  against  the  consent  of  the  wife.  The  hus- 
band, then,  must  be  taken  to  have  acquired  an  estate  for 
the  life  of  his  wife,  in  the  slaves  in  controversy,  by  vir- 
tue of  the  gifts  to  himself  in  trust  for  her,  untrammeled 
by  any  right  of  the  wife  to  dispose  of  them.  The  inter- 
position of  a  trustee,  or  the  fact  of  Mrs.  Lide  being  mar- 
ried at  the  time  of  the  gifts,  we  have  shown  could  make 
no  difference,  and  consequently. the  slaves  are  liable  to 
levy  and  sale  to  pay  the  husband's  debts.  If  there  be 
any  children  of  the  marriage  of  John  J.  Lide  and  his 
wife,  a  court  of  equity  will  be  open  to  their  relief,  by  in- 
terposing even  during  the  life  of  the  mother,  to  prevent  a 
removal  of  the  slaves,  so  as  to  put  in  Jeopardy  the  enjoy- 
ment of  their  eventual  interest. 

Our  conclusion  on  this  question  is  decisive  of  the  case, 
and  relieves  us  from  considering  the  other  points  presen- 
ted by  the  bill  of  exceptions.     The  judgment  is  affirmed. 
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1.  Personal  contracts  are  toliavethe  same  obligation,  force,  va- 
lidity and  interpretation  in  every  country,  which  they  have  in 
the  country  where  they  are  made  or  are  to  be  executed. 

2.7  But  thelcourts  of  no  county  are  bound  to  enforce  or  hold  va- 
lid, any  contract  injurious  to  its  own  rights,  or  those  of  its  citi- 
ssBus^;  or  which  offends  public  morals,  or  violates  public  fsuth.) 

S.^Remedies  for  the  enforcement  of  contracts,  or  to  obtain  com- 
pensation for  a  breach,  are  to  be  regulated  and  pursued  ac. 
cording  to  the  lex  fori^  and  not  the  law  of  the  place  where 
they  are  made  or^'are  tc  be  executed. 

4.  The^nature,  validity,  construction  and  effect  of  contracts,  are 
to  be*  ascertained  by  the  lex  loci  contractus^  and  that  law  is 
considered  as  much  a  part  of  the  contract,  as  if  it  were  ex- 
pressly inserted  in  it. 

5.  Statutes  prescribing  the  time  within  which  courts  shall  enter- 
tain certain  actions,  relate  to  the  remedy y  and  a  party  seeking 
that  remedyy  must  bring  himself  within  the  prescription,  as 
limited  by  the  lex  fori. 

6.  (A  plea  of  prescription  affirmed  by  a  judgment,  operates  as  an 
answer  to  the  right  of  action  every  where.) 

7.  The  discharge  of  a  contract,  or  a  defence  against  it,  in  the 
place  where  it  is  made,  is  available  every  where, 

8.  The  legal  obligation  of  a  contract  is  discharged,  whenever 
the  statute  of  limitations  of  the  place  where  it  was  made,  has 
run  against  it,  and  nothing  remains,  but  a  moral  duty,  which 
courts  of  judicature  cannot  coerce. 

9.  It  seemsy  that  if  the  legal  right  be  gone,  the  contract  is  dis- 
charged, until  it  is  re-affirmed,  or  in  some  manner  recognized. 

XO.  Prescription  constituting  a  bar  at  the  place  of  the  contracty 
operates  as  a  defence  extra  territorium — therefore, 
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11.  Where  one  made  a  note  in  South  Carolina,  and  remained  in 
that  State  until  the  statute  of  limitations  of  South  CaroUna 
operated  as  a  bar  to  a  recovery  on  the  note, — it  was  held  that 
the  bar  created  by  the  law  of  South  Carolina,  operated  as  an 
available  defence  to  an  action  brought  on  the  note  in  this  State. 

Error  to  the  Circuit  court  of  Mobile. 

Assumpsit  on  a  promissory  note,  tried  before  Pickens,  J. 

Plaintiflf  declared  against  defendant  on  a  promissory 
note,  to  which  defendant  plead,  that  the  note  was  made 
in  South  Carolina,  and  that  defendant  was  a  citizen  of 
that  State,  more  than  four  years  after  cause  of  action  ac- 
crued on  the  note,  and  that  by  the  law  of  South  Caroli- 
na, all  actions  on  any  writing  not  a  specialty,  must  be 
brought  in  four  years,  and  not  afterwards;  and  further 
that  no  action  was  commenced  in  that  State  within  four 
years  after  the  right  of  action  accrued  on  the  note,  and 
that  he  did  not  promise  within  four  years  next  after  the 
right  of  action  accrued,  to  pay  the  note. 

To  this  plea,  there  was  a  demurrer  and  joinder. 

The  court  sustained  the  demurrer,  and  judgment  was 
rendered  for  plaintiff;  to  reverse  which  the  writ  of  error 
was  brought. 

Upon  the  trial  of  the  cause,  the  plaintiff  gave  In  evi- 
dence a  note,  of  which  the  following  is  a  copy : 

"Charleston,  31  May,  (1825,)  eighteen  hundred  and 
twenty -five.  Four  months  after  date,  I  promise  to  pay 
to  the  order  of  J.  C.  &  C.  Burckmeyer,  seven  hundred 
and  nine  55-100  dollars,  for  value  received. 

(Signed,)  Duke  Goodman,  per  Att'y, 

James  A.  Miller." 

It  was  further  in  proof,  that  the  note  was  executed  in 
Charleston,  In  the  State  of  South  Carolina;  and  that  the 


86  REPORTS  OP  CASES  IN 


Goodman  vs.  Munks. 


Interest  which  such  contracts  bore  in  that  State,  was  se- 
ven per  centum  per  annum. 

Plaintiff  in  error  assigned : 

That  the  court  erred  in  sustaining  the  demurrer  to  de- 
fendant's plea. 

Campbell^  for  the  plaintiff  in  error. 
Stewart,  contra. 

COLLIER,  C.  J.— The  only  question  raised  in  this 
case  Is,  whether,  if  persons  residing  in  the  same  state, 
enter  into  a  contract,  in  consideration  of  which,  one  sti- 
pulates by  promissory  note,  to  pay  the  other  a  sum  of 
money  at  a  particular  day,  and  the  promissor  continues 
his  residence  within  the  state,  until  the  statute  of  limi- 
tations of  the  locus  (xmtracttis  shall  have  operated  a  bar 
to  a  recovery,— can  the  maker  of  the  note,  who  has  re- 
moved to  another  state,  when  sued,  avail  himself  of  the 
prescription  of  the  lex  loci  contractus,  or  shall  the  lex  fori, 
in  this  particular,  govern  ? 

It  is  well  settled,  that  personal  contracts  are  to  have 
the  same  obligatory  force,  validity,  and  interpretation  in 
every  other  country,  which  they  have  in  the  country 
where  they  are  made  or  are  to  be  executed.  This  rule 
is  of  very  early  adoption,  and  recognised  in  all  nations 
which  cherish  an  enlightened  jurisprudence.  There  is, 
however,  an  exception  prevailing,  coeval  and  co-exten- 
sive with  the  rule  itself,  viz — that  the  courts  of  no  coun- 
try are  bound  to  enforce  or  hold  valid  any  contract, 
which  is  injurious  to  its  own  rights  or  those  of  its  citi- 
zens, or  which  offends  public  morals,  or  violates  the 
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public  faith.— (A  Roy,  et  al.  vs.  Crowninshield,2  Mason's  ^  Vl 
R.  151 — Pearsall,  et  al.  vs.  fright,  et  al,  2  Mass.  R.  84 — 
Medbury  vs.  Hopkins,  3  Conn.  R.  472— Ruggles  vs.  Keel- 
er,  3  Johns.  R.  263 — Andrews  vs.  Herriott,  4  Cowen's  R. 
508,  and  note  511,  and  cEuses  there  cited.) 

It  may  also  be  considered  an  estabUshed  rule  of  law, 
that  remedies  for  the  enforcement  of  contracts,  or  to  ob- 
tain compensation  for  a  breach,  are  to  be  regulated  and 
pursued  according  to  the  lex  fori,  and  not  the  law  of  th« 
place  where  they  are  made  or  are  to  be  executed.  This 
rule  rests  upon  clear  and  intelligible  reasoning.  Every 
nation  institutes  its  own  courts,  prescribes  their  jurisdic- 
tion, and  the  time  and  manner  of  proceeding,  with  a  re- 
ference to  its  own  views  of  justice  and  propriety — its 
wants  and  usages,  and  the  convenience  of  its  citizens. 
All  that  International  comity  can  claim  under  such  cir- 
cumstances is,  that  foreigners  shall  be  entitled  to  the 
same  judicial  remedies  as  are  afforded  to  citizens  of  the 
country. — (Cases  cited  above — Decouche  vs.  Savatier,  3  %^ 
Johns.  Ch.  R.  190,  217—4  Coven's  R.  528,  note,  fend  ca-  ^  ^ 
ses  there  cited.) 

In  regard  to  the  nature,  validity,  construction,  and  ef- 
fect of  contracts,  as  these  are  to  be  ascertained  by  the 
lex  loci  corUradtts,  that  law  is  to  be  considered  as  much 
a  part  of  the  contract,  as  if  it  were  expressly  inserted  in 
it. — (Melan  vs.  The  Duke  de  Fitzjames,  1  Bos.  d&  Pul. 
138— Mather  &  Strong  vs.  Bush,  16  Johns.  R.  233.) 

But  while  these  general  rules  are  acknowledged,  their 
application,  in  the  great  variety  of  cases  that  arise,  is  of- 
ten perplexing  and  difficult.  The  distinction  between 
construction  and  rights  on  the  one  hand,  and  remedy  on 
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JP  ^  the  other,  seem  occasionally  so  refinelr  as  to  run  into 
ff"  /  each  other. 

That  statutes,  prescribing  the  time  within  which 
courts  shall  entertain  certain  actions,  or  contracts  be 
sued,  and  wrongs  redressed,  relate  to  the  remedy,  and  con- 
sequently, a  party  seeking  that  remedy,  must  bring  him- 
self within  the  prescription  as  limited  by  the  lex  fori,  is 
a  proposition  which  we  need  not  gainsay.— (4  Cowen's 
R.  528,  cases  cited  in  note.) 

While  we  admit  authority  thus  to  have  settled  the 
rule,  where  no  statute  has  attached  upon  the  cause  of 
action,  and  perfected  a  bar— for  myself,  I  am  free  to  ad- 
mit, that  if  this  question  were  res  Integra,  I  should  be 
apt  to  consider  the  limitation  of  the  lex  loci,  as  entering 
into  and  forming  a  part  of  the  contract.  The  maker  of 
a  note  must  be  supposed  to  have  in  view  the  prescription 
of  the  country  where  it  is  made,  or  to  be  paid,  and  to 
stipulate  in  reference  to  it,  in  the  same  manner  as  if  it 
C#  had  been  inserted  in  hoec  verJa— (Nash  vs.  Tupper,  1 
V  \  Cain^R.  402— argument  for  plaintiff,  and  dissenting 
opinion  of  Mr.  Justice  Livingston.)  This,  however,  is  a 
mere  intimation  of  what  my  opinion  would  be,  in  the 
absence  of  prior  adjudication  :  the  rule,  qualified  as  we 
have  stated  it,  rests  upon  authorities  too  numerous  and 
respectable  to  be  disregarded — and  I  acquiesce. 

The  question,  whether  the  prescription  of  the  place  of 
the  contract  having  completely  run  against  the  plaintiff, 
and  extinguished  his  remedy  there,  we  think  may  be 
considered  independent  of  the  influence  exerted  by  sta- 
tutes of  limitation  before  the  bar  is  perfected.  The  locus 
contractus  is  the  place  for  the  performance  of  a  contract, 
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if  it  contemplate  no  other,  and  if  its  execution  cannot 
there  be  coerced  by  reason  of  the  supineness  of  the  party 
entitled  to  its  benefit,  shall  the  courts  of  another  country 
acknowledge  its  validity  ?  The  statute  of  South  Caroli- 
na, so  far  as  we  can  learn  its  terms  from  the  plea,  does 
not  declare  an  extinction  of  the  contract,  but  an  extin- 
guistiment  of  the  remedy  only ;  yet  we  cannot  conceive 
that  this  should  materially  influence  its  legal  effect. 
The  distinction  between  a  ri^/it  and  a  remedy^  is  well 
known  in  law — the  former  is  dependent  upon  the  stipu- 
lations of  the  parties,  or  their  acts  or  omissions,  while  the 
latter  is  subject  to  legislative  modification.  Though  the 
legislature  be  necessarily  vested  with  this  power,  it  can- 
not, under  the  pretence  of  modifying,  abolish  a  remedy. 
A  contract  which  cannot  be  enforced,  though  free  from 
^  J^  all  objection  t6  its  valmity,  has  no  obligation  in  law:  it 
is  true,  that  there  may  be  a  moral  obligation,  binding  in 
*  foro  conscientice,  but  of  this,  courts  of  judicature  can  take 
no  notice,  except  as  furnishing  an  adequate  consideration 
for  a  promise,  or  a  sufficient  authority  to  retain  money 
paid  on  such  inoperative  contract.  It  is  difficult  to  dis- 
tinguish in  principle,  between  a  contract  which  has  be- 
come extinct  by  the  passiveness  of  him  in  whose  favor  it 
was  made,  and  one,  the  remedy  on  which,  has  been  lost 
from  the  same  cause.  In  the  one  case,  it  is  as  if  it  had 
never  existed — in  the  other,  the  legal  obligation  being 
gone,  it  cannot  be  coerced,  but  depends  for  its  perform- 
ance  upon  the  sense  of  moral  justice  of  the  party  origi- 
nally liable— (2  Mason  sR.  1(38, 169;  Sturgis  vs.  Crown- 
inshield,  4  Wheat.  R.  122,  etpost;  Smith  vs.  Mead,  3  Conn. 
R.  253 ;  Hammet  vs.  Anderson,  lb.  30 1.) 
8  P.  12 
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A  defendant  may  or  may  not,  at  his '  election,  plead 
the  statute  of  limitations;  yet,  if  he  does,  and  it  is  found 
in  his  favor,  it  cannot  be  successfully  urged  that  the  de- 
fence shall  not  avail  him  every  where.  The  plea  is  in 
bar,  and  not  in  abatement,  and  a  Judgment  for  the  de- 
fendant would  not  merely  defeat  the  particular  action, 
but  would  operate  as  a  perpetual  barrier  to  any  other 
proceeding  founded  upon  the  same  cause.  This  point  we 
should  consider  clear  beyond  controversy,  but  for  what 
was  said  by  Chancellor  Kent,  in  Decouche  vs.  Savetier. 
In  that  case,  the  learned  chancellor  remarlLed :  "  The 
plea  of  the  statute  of  limitations  does  not  touch  the  merits 
of  the  contract.  It  merely  bars  the  remedy  in  the  par- 
ticular domestic  forum,  and  does  not  conclude  the  plain- 
tlflf  in  his  own  or  any  other  foreign  country.  To  render  * 
the  matter  of  the  payment,  a  res^udicatof,  it  is  necessary  ^/Jf 
that  the  grounds  of  the  judgment  should  be  the  same—  /  / 
(Graham  vs.  Maxwell,  2  Dow.  314.)    The  reason  of  the 


exceptio  rei  judicata,  is  to  prevent  endless  litigation  and 
discordant  decisions ;  and  the  reason  has  no  application 
tosuch  a  plea." 

Mr.  Justice  Livingston,  in  Nash  vs.  Tupper,  takes  a 
different  view  of  the  point.  Speaking  of  a  plea  of  the 
statute,  he  says :  "  The  present  defence  is  a  perpetual 
bar  to  the  action,  and  therefore  involves  in  it  the  merits, 
and  not  a  mere  question  of  form."  To  the  same  effect  is 
Mr.  Justice  Story's  opinion  in  Lfe  Roy  vs.  Crowninshield, 
where,  treating  of  the  effect  of  statutes  of  limitation,  he 
observes :  "  If,  on  the  other  hand,  they  are  considered  as 
defences  or  bars,  authorised  to  be  made  by  the  debtor, 
and  at  his  option,  they  are  no  otherwise  a  regulation  of 
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judicial  proceedings,  than  any  ottier  legal  bar  set  up  by 
the  debtor.  They  authorise  a  judgment  of  the  court  in 
his  favor,  as  a  perpetual  bar' of  any  suit.  They  literally 
go,  therefore,  ad  litis  decisionemJ^  Let  these  citations 
suffice  to  show  that  a  plea  of  prescription,  affirmed  by  a 
judgment,  operates  as  an  answer  to  the  right  of  action 
every  where. 

If  all  remedy  is  gone,  and  the  obligation  of  the  con- 
tract, of  consequence,  extinct  in  the  place  where  made, 
— shall  its  resuscitation  be  silently  effected  by  the  mere 
passage  by  the  debtor,  of  a  line  which  marks  the  boun- 
daries of  distinct  governments?  We  are  aware  that  there 
are  authorities  to  which  we  are  accustomed  to  yield  a 
high  respect,  furnishing  an  affirmative  response  to  this 
question.  In  Bulger  vs.  Roche,  (11  Pick.  R.  36,)  it  was 
held  that  the  statute  of  limitations  of  a  foreign  country, 
cannot  of  itself  be  pleaded  as  a  bar  to  an  action  in  Mas- 
sachusetts. In  fact,  the  court  considered  it  too  well  set- 
tled by  its  previous  decisions,  for  the  point  to  be  again 
drawn  in  question,  and  that  the  lex  loci  contractus  having 
operated  an  extinction  of  the  remedy,  would  not  exclude 
the  prescription  of  the  lex  fori  To  the  same  effect  is 
Decouche  vs.  Savetier,  (3  Johns.  Ch.  R.  319;)  Lincoln  vs. 
Battelle,  (6  Wend.  R.  475;)  and  Williams  vs.  Jones,  (13 
East's  R.  439)— In  which  latter  case  Lord  EUenborough 
said  "  There  was  no  law  or  authority  for  saying,  that 
where  there  Is  an  extinction  of  the  remedy  only  in  the 
foreign  court,  that  shall  operate  by  comity  as  an  extinc- 
tion of  the  remedy  here  also." 

This  question  is  considered  by  Mr.  Justice  Story,  in 
Le  Roy  vs.  Crowninshicld,  with  his  usual  research  and 
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ability.  In  his  opinion,  tlie  learned  Judge  remarks,  that 
"payment  or  extinction,  according  to  the  laws  of  the 
place  of  the  contract,  is  payment  or  extinction  of  the  debt 
every  where.  Why  not,  then,  the  presumption  of  pay- 
ment or  extinction,  conclusive  every  where  else,  when  it 
would  be  conclusive  at  home  ?  Why  should  a  difference 
be  made  between  the  fact,  and  that  which  the  law 
deems  conclusive  evidence  of  the  fact?  What  is  there  in 
the  principles  of  national  comity,  which  forbids  us  to 
bind  the  parties  by  a  rule  or  a  prescription,  which  the 
laws  of  their  country  have  made  conclusive  between 
them?  If  a  foreign  prescription  may  be  given  in  evi- 
dence as  proof  of  payment,  (as  in  Scotland,)  why  may  it 
not  be  pleaded  directly  as  a  positive  bar?" 

Again:  "The  statutes  of  limitation  must  be  pleaded 
by  the  debtor,  otherwise  they  are  not  available  in  his  fa- 
vor. The  defence,  in  such  case,  is  given  to  the  debtor, 
against  any  action  after  the  limited  period.  When  that 
period  is  passed,  if  the  parties  are  still  within  the  State,' 
all  right  of  action  is  extinguished ;  and  I  can  perceive  no 
reason  why  the  right  to  use  that  defence,  good  by  his  own 
laws,  should  not  travel  with  the  debtor  into  every  other 
country.  The  policy  of  it  is  as  strong  as  that  of  exceptio 
rei  judicata).^  It  is  to  put  an  end  to  litigation,  and  to  save 
persons  from  continual  exposure  to  stale  demands."  And 
further,  in  speaking  of  a  debt  barred  by  prescription, 
the  learned  judge  says,  that  though  there  may  be  a 
moral  duty  on  the  part  of  the  debtor  to  pay,  "  there  is  not, 
strictly  speaking,  any  right,  in  the  creditor  to  claim  pay- 
ment, for  the  law  has  made  the  bar,  if  pleaded,  an  es- 
toppel of  the  right.     Such  right  is  technically  extinguish- 
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ed  in  contemplation  of  law  by  the-spr^esumption  of  ex- 
tinction, until  the  debtor  himself  negatives  the  presump- 
tion by  some  act  or  omission.  It  is  plain,  therefore,  that 
when  the  remedy  is  said  to  be  extinguished  by  a  pre- 
scription, and  not  the  right,  we  are  not  to  understand 
the  term  '-right"  in  its  technical  legal  sense,  but  merely 
as  a  moral  obligation  or  claim  in  natural  justice."  The 
learned  judge  then  says,  that  if  the  question  were  entire- 
ly new,  and  he  was  called  on  to  settle  it  upon  principle, 
the  inclination  of  his  mind  would  strongly  lead  him, 
among  other  propositions,  to  adopt  the  following,  viz. 
"That  where  all  remedies  are  barred  or  discharged  by 
the  lex  loci  contractus,  and  have  operated  on  the  case, 
there  the  bar  may  be  pleaded  by  the  debtor  in  a  foreign 
tribunal,  to  repel  any  suit  brought  to  enforce  the  debt. 
That  where  all  remedies  are  barred  by  the  lex  loci  con- 
tractus, there  is  a  virtual  extinction  of  the  right  in  that 
place,  which  ought  to  be  recognized  in  every  other  tri- 
bunal, as  of  equal  validity— that  if  the  prescription  by 
the  lex  loci  contractus  be  longer  than  that  of  the  lex  fori, 
the  latter  may  be  pleaded  in  bar  to  a  foreign  contract,  if 
it  applies  to  foreign  contracts;  and  that  this  does  not  on 
principle  suppose,  that  the  foreign  prescription  may  not 
also  be  a  well  founded  bar  to  the  suit."  The  learned 
judge,  however,  considered  the  question  then  in  judg- 
ment,  settled,  so  far  as  it  could  be  by  authorities,  which 
the  court  was  bound  to  respect.  It  must  be  observed,.in 
that  case,  the  law  of  the  place  of  the  contract  had  not.^ 
completed  a  bar,  before  the  defendant  removed  to  ano-  :, 
ther  State,  and  though  we  are  informed  what  was  the  "^^ 
opinion  of  the  court  upon  principle,  yet  as  the  facts  did 
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not  render  necessary  a  decision  of  the  question  now  be- 
fore us,  we  do  not  learn  wlietlier  that  question  was  sup- 
posed  to  be  concluded  by  authority. 

In  Woodbridge  vs.  Austin,  (2  Tyler's  R.  364,)  it  was 
decided,  that  where  a  demand  is  barred  by  the  laws  of 
a  foreign  country,  where  the  contract  was  made,  it  can- 
not be  revived  by  transferring  it  to  an  inhabitant  of  Ver- 
mont And  in  Towns'  ex'or  v^.  Bard  well,  adm'r,  (1 
Stew.  &  Por.  36,)  Chief  Justice  Lipscomb,  in  delivering 
the  opinion  of  the  court,  employs  this  language:  "But  in 
acknowledging  the  generality  of  the  rule,  that  the  sta- 
tue of  limitations  applies  to  the  remedy  and  not  to  the 
right,  Ave  wish  not  to  be  understood  as  committing  our- 
selves, to  sustain  the  rule  to  the  full  extent  that  has  been 
claimed  for  it  by  some  eminent  jurists.  We  in  this  case 
only  decide,  that  if  the  bar  has  not  become  perfect,  the 
statute  does  not  affect  the  right.  If,  however,  the  statute 
had  interposed,  and  perfected  a  bar  to  a  recovery  before 
the  parties  removed  from  the  jurisdiction  where  the  con- 
tract was  entered  into,  some  of  us,  at  least,  would  pause 
and  hesitate  much,  before  we  would  set  aside  that  bar 
and  open  the  remedy  to  the  enforcement  of  the  contract." 

In  maintaining  a  bar,  by  prescription,  to  be  operative 
In  every  country  in  which  the  debtor  may  chance  to  be 
found  or  remove,  we  think  the  harmony  of  the  law  Is 
best  preserved.  It  lias  been  held,  that  detinue  may  be 
maintained  upon  the  mere  ground  of  a  previous  posses- 
sion, originally  acquired  without  force  or  fraud,  and  en- 
Joyed  for  a  sufficient  length  of  time  to  make  the  statute 
of  limitations  an  available  bar.  So,  it  has  been  decided, 
that  where  possession  of  personal  property  has  been  ad- 
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versely  holdea  in  one  State,  for  a  period  beyond  that  pre- 
scribed by  the  laws  of  that  State,  and  after  that  period 
has  elapsed,  the  possessor  removes  into  another  State, 
which  has  a  longer  period  of  prescription,  or  is  without 
any  prescription,  the  original  owner  cannot  successfully 
assert  a  title  in  the  latter  State  against  the  possessor — 
(Newby's  adm'r  vs.  Blakey,  3  Hen.  ^  Munf.  R.  57; 
Garth's  ex'ors  vs.  Barksdale,  5  Munf.  R.  101;  Carter,  et 
al.  vs.  Carter  et  al.  lb.  108 ;  Travis  vs.  Claiborne,  lb.  435 ; 
Brent  vs.  Chapman,  5  Cranch'sR.  358;  Shelby  et  al.  vs, 
Guy,  11  Wheat.  R.  371;  Beckford  et  al.  vs.  Wade,  17 
Vesey'sR.  88;  Gregg  vs.  Bigham,    1  Hill's  Rep.  299; 
Kegler  va  Mills,  2  Mar.  ^  Yerg.  R.  174 ;  Partee  vs.  Pad- 
get  et  al.  4  Yerg.  R.  174 ;  Hardeson  vs.  Hays^  4  lb.  507 ; 
Thompson  vs.  Caldwell,  3  Litt.  R.  136;  Stanley  vs.  Earl, 
5  lb.  281 ;  Cook  vs.  Wilson's  adm'rs,  6  lb.  437;  Orr  et  al. 
vs.  Pickett,  3  J.  J.  Marsh.  R.  268 ;  Middleton  vs.  Carroll, 
4  J.  J.  Marsh.  R.  143 ;  Smart  vs.  Baugh,  3  J.  J.  Marsh.  R. 
363.)     It  is  indeed  difficult  to  conceive  why  a  statute 
bar  to  the  recovery  of  a  debt  should  not  be  as  potent  for 
the  debtor,  as  a  similar  presciption  is  for  the  possessor 
of  personal  property.    The  statutes  applying  to  the  latter 
case  do  not  declare  an  extinction  of  title,  but  like  those 
relating  to  the  former,  merely  extinguish  the  right  of  ac- 
tion.    It  is,  then,  difficult  in  principle,  to  conceive  why, 
if  the  lex  loci  is  allowed  as  a  bar  in  the  one  case,  it  should 
not  be  held  an  absolute  discharge  in  the  other.    Mr. 
Justice  Story,  in  his  Conflict  of  Laws,  intimates  very 
clearly,  that  the  cases  are  not  distinguishable  in  princi- 
ple—(page  488.) 
The  statutes  of  limitation  have  sometimes  been  assim- 
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ilated  to  laws,  by  which  the  person  of  aa  insolvent  debtor 
is  freed  from  a  liability  to  imprisonment,  while  the  obli- 
gation of  the  contract  remains  in  full  force  against  his 
future  acquisitions.  The  analogy  we  do  not  think  en- 
tirely just — in  that  case,  the  discharge  does  not  extin- 
guish every  remedy  of  the  creditor,  but  without  pretend- 
ing to  interfere  with  the  contract,  it  merely  deprives  him 
of  one,  and  that  the  least  valuable  remedy.  This  being 
the  case,  foreign  courts  have  refused  to  recognise  an  ex- 
tinction of  the  remedy  against  the  person.  We  think  the 
question  now  before  us  may  more  aptly  be  likened  to  a 
discharge  under  the  bankrupt  laws  of  a  foreign  country. 
In  that  case,  the  certificate  of  the  bankrupt  is  considered 
as  eflfectual  every  where,  as  it  is  in  tlie  country  where 
obtained.  The  7noral  obligation  to  pay  ^his  creditors  so 
much  of  their  demands  as  remains  unpaid,  is  binding 
upon  the  bankrupt  in  faroxonsciejitoa^  while  i\\Q  legal 
right  of  the  creditor  is  gone— (Potter  vs.  Brown,  5  East's 
R.  129;  Hunter  vs.  Potts,  4  T.  R.  182;  Bamford  vs.  Bur- 
rell,  2  Bos.  4*  Pul.  R.  11;  Matson  vs.  Medex,  1  B.  ^  A. 
Rep.  121 ;  Harley  vs.  Greenwood,  5  lb.  95 ;  4  Co  wen's 
R.  514, 515,  note.)  And  as  the  statute  of  limitations  can- 
not be  given  in  evidence,  so  neither  can  a  bankrupt's 
certificate  of  discharge,  but  it  must  be  pleaded — (Gow- 
land  vs.  Warren,  \  Camp.  R.  363 ;  Stedman  vs.  Martin- 
nant,  12  East's  R.  664 ;  Harris  vs.  James,  9  East's  R.  82; 
Joseph  vs.  Orme,  2  N.  Rep.  180.) 

It  is  an  undeniable  principle  of  law,  that  the  discharge 
of  a  contract,  or  a  defence  against  it,  in  the  place  where 
It  is  made,  is  available  every  where.     Thus,  if  infancy 

f 

will  avoid  a  contract  by  the  lex  locij  the  same  effect  will 
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be  accorded  to  it  wherever  the  contract  is  sued— (Thomp- 
son vs.  Ketcham,  8  Johns.  R.  189;  Male  vs.  Roberts,  3 
Esp.  R.  163.  To  the  same  effect,  see  Warder  vs.  Arell,  2 
Wash.  R.  282,  et  post;  Searight  vs.  Calbraith,  4  Dall.  R* 
325;  Vermont  Bank  vs.  Porter,  5  Day's  R..316;  Bartsch 
vs.  Atwater,  1  Conn.  R.  409;  Anon,  1  Br.  Cli.  R.  376.) 
And  in  Blanchard  vs.  Russell,  (13  Mass.  R.  1,)  the  court 
say,  that  personal  contracts  are  subject  to  all  the  conse- 
quences hUB.cheA  to  contracts  of  a  similar  nature  by  the 
laws  of  the  country  where  they  are  made,  if  the  con- 
tracting party  is  a  subject .  or  resident  in  that  country 
where  it  is  entered  into,  and  no  provision  is  introduced 
to  refer  it  to  the  laws  of  any  other  country.  Now,  we 
have  already  shown  that  the  legal  obligation  of  a  con- 
tract is  discharged,  whenever  the  statute  of  limitations 
of  the  place  where  it  was  made  has  run  against  it,  and 
nothing  remains  but  a  moral  duty,  which  courts  of  judi* 
cature  cannot  coerce.  If  the  legal  right  be  gone,  it  would 
be  DQore  proper  to  consider  the  contract  as  discharged  un- 
til it  is  re-affirmed,  or  in  some  manner  recognised.  And 
prescription  constituting  a  bar  at  the  place  of  the  con- 
tract, we  think,  should,  upon  principle,  be  regarded  as  a 
defence,  extra  territoi^ium. 

We  incline  to  the  opinion,  that  direct  authority  pre- 
ponderates against  the  conclusion  to  which  we  have  at- 
tained. But  as  the  precise  question  now  before  us,  does 
not  appear  to  have  been  often  considered,  either  in  Eng- 
land or  in  the  States  of  the  Union,  we  do  not  consider 
precedent  so  overwhelming  as  to  foreclose  our  enquiries. 
Besides,  it  is  worthy  of  remark,  that  the  more  recent  ad- 
judications upon  the  statutes  of  limitation,  are  tending  to 
8  P.  Ki 
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unsettle  and  overrule  many  of  the  previous  decisions, 
wliich  had  gone  far  to  impair  and  abrogate  the  whole- 
some provisions  of  well-intended  and  beneficial  laws. 

To  conclude,  we  think  the  plaintiff's  plea,  which  relied 
on  the  statute  of  South  Carolina,  the  State  in  which  he 
made  the  note  in  suit,  and  in  which  he  resided  until  the 
statute  completed  the  bar,  interposed  an  available  de- 
fence. 

The  Circuit  court  consequently  erred  in  sustaining  the 
defendant's  demurrer  to  that  plea,  and  its  Judgment 
must  be  reversed,  and  the  cause  remanded. 
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BATES  vs.  THE  PLANTERS*  k,  MERCHANTS^  BANK. 

1.  In  a  summary  proceeding  on  a  Bank  notice,  every  thing  ne- 
cessary to  give  the  court  jurisdiction  and  to  sustain  its  judg- 
ment, must  appear  on  the  record. 

2.  And  where  the  record  does  not  shew  that  the  certificate  of  the 
President  of  the  Bank  was  produced  and  shewn  to  the  court, 
— ^it  has  no  jurisdiction,  and  judgment  catmot  be  rendered. 

3.  Such  certificate,  appended  to  a  notice  to  defendant  attached 
to  the  transcript,  is  no  part  of  the  record — ^no  action  of  the 
court  appearing  to  have  been  had  on  it. 

Error  to  the  Circuit  court  of  Mobile. 

Bank  notice,  tried  before  Pickens,  J. 

This  was  a  notice  issued  by  the  President  of  the  Plan- 
ters' and  Merchants'  Bank  of  Mobile,  to  defendant,  as  en- 
dorser on  a  note  dated  June  twentieth,  eighteen  hundred 
and  thirty-seven,  for  four  thousand  nine  hundred  and 
forty  dollars,  drawn  by  H.  S.  Levert,  payable  to*  defen- 
dant or  order,  sixty  days  after  date,  for  value  received,  ne- 
gotiable and  payable  at  the  Planters'  and  Merchants' 
Bank  of  Mobile,  and  which  was  protested  for  non-pay- 
ment; Informing  defendant  that  at  the  next  term  of  the 
court,  the  Bank  would  move  against  him,  for  the  amount 
due  by  the  note,  with  lawful  damages  and  costs,  and  on 
the  third  Monday  of  the  term,  would  pray  the  court  to 
render  judgment  and  award  execution  in  favor  of  the 
Bank,  for  the  amount  of  the  demand.  The  notice  was 
accompanied  with  the  certificate  of  the  President,  that 
the  note  was  really  and  bova  fide,  the  the  property  of  the 
Bank. 
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There  was  no  plea  filed,  but  the  parties  appeared, 
and  judgment  was  rendered  for  the  Bank;  to  reverse 
which,  the  writ  of  error  was  taken. 

The  record  of  the  verdict  and  judgment,  was  as  fol- 
lows: 

"This  day  came  the  parties,  and  thereupon  came  a  ju- 
ry, &c.  who  say  they  find  for  the  plaintiffs,  &c.  It  is 
therefore  considered  by  the  court,  that  the  plaintiffs  re- 
cover of  the  said  defendant,  the  said  sum,  &c.  together 
with  the  costs,  by  them  about  their  motion  in  this  behalf 
expended." 

Campbell,  for  the  plaintiff  in  error. 
Stewart,  contra. 

ORMOND,  J. — This  was  a  summary  proceeding,  by 
motion  of  the  Bank,  against  the  plaintiff  in  error.  It  is 
now  assigned  for  error — 

1.  That  the  record  does  not  disclose  that  a  motion 
was  made  in  the  court  below  ; 

2.  That  it  does  not  appear  that  the  certificate  of  the 
President  of  the  Bank  was  produced,  showing  property 
in  the  Bank ; 

3.  That  the  record  does  not  disclose  that  the  motion 
was  founded  on  a  paper  on  which  a  motion  could  be 
made. 

It  appears  from  the  record,  that  the  facts  were  contes- 
ted before  a  jury,  though  no  plea  appears  in  the  proceed- 
ings, and  the  judgment  was  entered  on  ttie  verdict  of  a 
Jury. 

It  is  insisted  by  the  counsel  for  the  defendant  in  error, 
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that  all  the  facts  necessary  to  maintain  the  proceeding, 
must  be  presumed  to  have  been  proved. 

It  has  been  repeatedly  held  in  this  court,  that  in  these 
summary  proceedings,  every  thing  necessary  to  give  the 
court  jurisdiction,  and  to  sustain  its  judgment,  must  ap- 
pear  on  the  record.  Thus,  in  Logwood  vs.  Huntsville  Bank, 
(Minor's  Rep.  23,)  the  court  say:  "It  does  not  appear 
from  any  thing  in  the  record,  that  the  notice  was  so  giv- 
en, unless  the  court  are  so  to  intend,  as  insisted  by  the 
counsel  for  the  Bank,  from  the  words  *  duly  notified,'  in 
the  record.  In  proceedings,  according  to  the  course  of 
the  common  law,  many  defects  in  the  record  may  be 
cured  by  the  doctrine  of  intendment.  But  wherever  a 
summary  remedy  is  given  by  statute,  those  who  wish  to 
avail  themselves  of  it,  must  be  confined  strictly  to  its  pro- 
visions, and  shall  take  nothing  by  intendment.  The  su- 
pervising court  cannot  infer,  that  notice,  as  required  by 
law,  has  been  given,  unless  it  so  appear  on  the  record. 
Not  to  require  this,  would  be  to  surrender  to  tlie  court 
below,  the  power  of  judging  without  appeal,  of  all  the 
proceedings  had  before  it."  The  court  also  apply  these 
remarks  to  the  certificate  of  tiie  President  of  the  Bank, 
which  the  statute  requires  him  to  make,  to  give  the  court 
Jurisdiction. 

The  case  just  cited  was  a  judgment  by  default;  but  in 
the  case  of  Lyon  vs.  the  State  Bank,  (1  Stewart,  442.) 
the  defendant  appeared  and  pleaded,  and  on  an  issue 
tried,  judgment  was  rendered  against  him,  from  which 
he  took  a  writ  of  error.  In  giving  their  opinion,  the 
court  held  this  language:  *^The  cliarter  authorises  the 
proceeding  by  motion,  on  the  note  and  certificate,  and  by 
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necessary  Implication,  dispenses  with  special  pleading, 
and  all  technicality.  But  it  requires^  by  legal  construc- 
tion, in  lieu  thereof,  that  the  record  shall  shew  every  ma- 
terial fact  to  have  been  proven,  whether  the  judgment 
be  by  default  or  otherwise." 

It  was  also  held,  in  the  case  of  Duncan  vs.  the  Tom- 
beckbee  Bank,  (4  Porter,  181,)  that  in  a  proceeding  by 
motion,  the  filing  a  declaration  would  not  render  the  cer- 
tificate of  the  President  of  the  Bank  unnecessary. 

Although  it  is  the  well  settled  law,  that  in  summary 
proceedings  like  the  present,  every  thing  necessary  to 
give  the  court  jurisdiction,  must  appear  on  the  record,  yet 
we  think  if  the  question  were  open,  it  might  admit  of 
doubt,  whether  the  rule  ought  not  to  be  confined  to  ca- 
ses of  judgment  by  default;  and  whether,  where  the 
parties  appeared,  pleaded,  and  contested  the  matter,  the 
game  rules  did  not  apply  in  suits  prosecuted  in  the  ordi- 
nary mode.  The  decisions  have  been  so  long  acquiesced 
in,  establishing  the  contrary  doctrine,  that  we  do  not 
feel  now  authorised  to  disturb  tliem. 

We  do  not  think,  however,  that  any  decision  hereto- 
fore made,  applies  to  the  case  now  before  us,  in  regard 
to  the  notice.  The  object  of  the  notice  is  to  inform  tlie 
opposite  party  of  the  motion  to  be  made  against  him:  if 
he  appear  and  plead,  it  must  certainly  beheld  an  admis- 
sion of  notice.  The  same  remarks  apply  to  the  objec- 
tion, that  no  motion  was  made.  The  record  discloses 
that  an  issue  was  tried  :  this  could  not  be  on  any  thing 
but  the  motion,  which  must  have  been  made,  though  it 
was  not  formally  entered  on  the  record. 

But  the  objection,  that  the  record  docs  not  shew  that 
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the  certificate  of  the  president  was  produced,  must  be 
sustained.  It  is  no  where  stated  that  the  certificate  of 
the  president  was  produced  and  shewn  to  the  court,  and 
without  this  the  court  had  no  jurisdiction.  It  is  true 
that  a  paper  purporting  to  be  a  certificate  is  found  ap- 
pended to  a  notice  sent  up  with  the  transcript,  but  that 
is  no  part  of  the  record.  No  action  of  the  court  appears 
ever  to  have  been  had  upon  it,  without  which  it  cannot 
be  considered  as  part  of  the  record. 

The  judgment  of  the  court  be  reversed,  and  the  cause 
remanded. 
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LEVERT  vs.  THE   PLANTERS'  &  MERCHANTS*  BANK. 

1.  The  charter  of  the  Planters'  and  Merchants'  Bank  of  Mobile, 
does  not  give  the  right  tc  the  Bank,  to  recover  on  notes  or  bill^ 
held  by  them,  unless  such  notes  and  bills  are  made  negotiable 
and  paj^able  at  that  particular  Bank. 

2.  And  in  such  cases,  the  record  must  shew  that  the  note  or  bill 
on  which  the  remedy  is  sought,  was  made  payable  and  nego- 
tiable at  the  Bank. 

3.  The  notice  issued  to  defendant,  and  attached  to  the  transcript, 
is  not  considered  as  part  of  tlie  record, — so  as  to  shew  the 
right  of  the  Bank  to  recover  judgment  on  motion. 

4.  The  act  of  the  thirtietJi  June,  eighteen  hundred  and  thirty- 
seven,  gives  the  remedy,  by  motion,  to  the  Bank,  only  on  notes 
and  bills,  the  future  acquisition  of  the  Banks. 

5*  The  remedy  by  motion,  being  in  derogation  of  the  common 
lawj  cannot  be  inferred,  unless  the  party  claiming  the  benefit 
of  it,  shews  affirmatively,  that  he  is  entitled  to  it. 

Error  to  the  Circuit  court  of  Mobile. 

Bank  notice,  tried  before  Pickens,  J. 

The  notice,  in  this  case,  was  issued  on  a  note  dated 
June  twentieth,  eighteen  hundred  and  thirty-seven,  pay- 
able sixty  days  after  date,  to  Joseph  Bates,  jr.  or  order, 
for  four  thousand  nine  hundred  and  forty  dollars,  for 
value  received,  negotiable  and  payable  at  the  Planters' 
and  Merchants'  Bank  of  Mobile,  and  endorsed  by  the 
payee. 

The  notice  stated  that  the  note  was  the  property  of 
the  Bank — was  past  due— was  not  paid  according  to  the 
tenor  and  effect  thereof,  and  was  protested  for  non-pay- 
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ment :  and  that  the  Bank  would  move  against  defendant, 
for  the  amount  due  by  said  note,  with  lawful  damages 
and  costs,  at  the  next  term  of  the  Circuit  court,  and  on 
the  third  Monday  of  said  term,  would  pray  the  court  to 
render  judgment,  and  award  execution  in  favor  of  said 
Bank  for  the  amount  of  said  demand.  To  the  notice 
was  attached  the  certificate  of  the  President,  that  the 
debt  was  the  botia  fide  property  of  the  Bank.  The  no- 
tice was  served  thirty  days  before  court. 

Judgment  was  rendered  against  defendant  by  nil  dicit^ 
and  the  case  brought  up  for  revision. 

PlaintiflF  in  error  assigned : 

1.  That  the  facts  stated  in  the  record  do  not  shew  a 
case  in  which  a  judgment  could  be  rendered  on  motion ; 

2.  That  upon  the  facts  stated  in  the  record,  judgment 
should  have  been  given  for  the  plaintiff  in  error  in  the 
court  below. 

Campbell,  for  the  plaintiff  in  error. 
Stewart,  contra. 

ORMOND,  J.— This  was  a  motion  by  the  defendants 
in  error  against  the  plaintiff  in  error,  for  a  judgment  on 
a  note  discounted  by  the  bank. 

The  judgment  was  rendered  by  default,  and  it  is  now 
objected  here,  that  the  record  does  not  shew  a  case  in 
which  a  judgment  could  be  rendered  in  favor  of  the  bank^ 
on  motion,  because  it  does  not  state  that  the  note  was 
negotiable  and  payable  at  that  bank. 

The  charter  of  the  bank  provides  "  That  if  any  per- 
son shall  be  indebted  to  said  corporation,  as  maker  or 
8  P.  14 
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endorser  of  any  note,  bill  or  bond,  expressly  made  nego- 
tiable and  payable  at  said  bank,  and  shall  delay  payment 
thereof,  it  shall  be  lawful  for  said  corporation,  after  hav- 
ing given  at  least  thirty  days  notice  thereof,  and  produ- 
cing to  the  court  before  whom  the  motion  is  made,  the 
certificate  of  the  President  of  the  bank,  that  the  debt  is 
really  and  bona  fide  the  property  of  the  bank,  to  move 
for  judgment  and  award  of  execution,"  <fec. 

The  statement  on  the  record  is,  that  the  plaintiff 
"moved  the  court  for  a  judgment  in  this  case,  for  the 
amount  of  a  promissory  note  signed  by  defendant,  dated 
June  twentieth,  eighteen  hunilred  and  thirty-seven,  paya- 
ble sixty  days  after  date,  to  one  Joseph  Bates,  jr.  or  order, 
and  by  him  endorsed  for  the  sum  of  four  thousand  nine 
hundred  and  forty  dollars,  which  note  was  discounted 
at  said  bank,"  (kc.  There  is  no  other  description  or  proof 
relating  to  the  note  tlian  this,  except  in  the  notice  at- 
tached to  the  transcript,  which  cannot  be  considered  as 
was  determined  in  the  case  of  Bates  vs.  the  Planters'  & 
Merchants'  Bank,  at  this  term ;  and  according  to  the 
principles  determined  in  that  case,  and  tlie  previous  de- 
cisions of  this  court,  it  is  not  sufficient.  The  record  does 
not  shew  that  the  note  was  made  payable  and  negotia- 
ble at  the  Planters'  &  Merchants'  Bank,  and  this  court 
cannot  intend  that  it  was  thus  made.  If  not  made  ne- 
gotiable and  payable  at  that  particular  bank,  the  char- 
ter did  not  give  the  right  to  recover  on  it  by  motion. 

It  is,  however,  insisted,  that  an  act  passed  on  the  thir- 
tieth of  June,  eighteen  hundred  and  thirty-seven,  covers 
the  case.  The  act  provided,  that  "if  any  person  shall 
become  indebted  to  any  of  said  institutions,"  (including 
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this  bank,)  "  by  bill,  bond,  note,  or  other  contract,  for 
the  payment  of  money,  and  shall  delay  payment  thereof, 
the  said  banks  may  sue  for  and  collect  the  same  by  sum- 
mary remedy,  as  in  other  cases  under  the  charter  of  said 
•banks." 

Giving  to  this  act  a  just  interpretation,  it  would  seem 
very  clear  that  it  contemplated  to  give  tills  remedy  only 
to  the  future  acquisitions  of  the  banks.  It  does  not  ap- 
pear when  the  bank  acquired  property  in  the  note ;  and 
it  is  Just  as  likely  to  have  been  before  the  passage  of  the 
act,  as  afterwards.  But  the  right '  of  the  bank  to  this 
summary  remedy  cannot  be  maintained  by  the  inference, 
that  it  might  not  have  obtained  property  in  the  note,  un- 
til after  the  thirtieth  of  June,  eighteen  hundred  and  thir- 
ty-seven. The  note  bears  date  on  the  twentieth  of  June, 
eighteen  hundred  and  thirty-seven,  and  if  acquired  be- 
fore the  thirtieth  of  June,  was  a  debt,  though  not  paya- 
ble until  a  future  day.  The  remedy  being  in  derogation 
of  the  common  law,  cannot  be  enforced,  unless  the  party 
claiming  the  benefit  of  it,  shows  affirmatively  on  the  re- 
cord that  he  is  entitled  to  it. 

That  not  being  done  in  this  case,  the  judgment  must 
be  reversed  and  the  cause  remanded. 
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INGE  VS.  THE  BRANCH  BANK  OP  MOBILE. 

1.  Where  A  endorses  a  bill  of  exchange  inj^lank,  with  an  under- 
standing that  it  is  to  be  accepted  by  B,  and  this  understanding" 
is  communicated  to  C,  who  purchases  the  bilF,  before  the  pur- 
chase ;  and  the  bill  is  not  accepted  by  B,  but  by  some  other 
person : — A^  the  endorser,  is  not  liable  on  his  endorsement,  to 
C,  the  holder. 

2.  The  acceptor  of  a  bill  is  primarily  liable  to  pay  the  bill,  and 
the  drawer  and  endorser,  if  the  proper  steps  are  taken  to  charge 
them,  are  liable  on  the  default  of  the  acceptor — ^but  the  en- 
dorser is  liable  in  no  instance  to  the  acceptor,  unless  in  case 
of  an  acceptance  for  the  honor  of  the  endorser. 

3.  Where  a  creditor,  without  the  consent  of  a  surety,  makes  a 
valid  agreement  with  the  principal  debtor  to  prolong  the  time 
of  payment — ^the  surety  will  be  discharged. 

4r  There  is  no  obligation  to  active  diligence  on  the  part  of  the 
holder  in  suing  the  acceptor,  and  the  holder  may  forbear  the 
employment  of  coercive  measures  as  long  as  he  chooses,  if  he 
does  not  agree  to  give  time,  so  as  to  suspend  his  remedy  against 
the  acceptor,  to  the  prejudice  of  the  parties  who  are  secondari- 
ly liable. 

B.  But  an  agreement  between  the  holder  of  a  bill  and  the  accep- 
tor, that  the  holder  will  not  look  to  the  acceptor  for  payment  of 
the  bill,  until  the  holder  has  exhausted,  without  success,  the 
legal  remedies  against  the  endorser,  will  operate  to  discharge 
the  endorser, 

Error  to  the  Circuit  court  of  Mobile. 

Bank  notice,  against  the  endorser  of  a  bill  of  ex- 
change, tried  before  Pickev^^  J. 

Plea,  non-assu?npsit.  Verdict  and  judgment  for  plain- 
tiffs. 

On  the  trial  of  the  case,  the  plaintiffs  read  in  evidence 
a  bin  of  exchange,  of  which  the  following  is  a  copy: 
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"Exch:  for  $10,000. 

"  1  August,  1836. 
"  Five,  months  after  date  of  this  first  of  exchange,  (se- 
cond of  the  same  tenor  and  date  unpaid,)  pay  to  Wm. 
R.  Hinton,  or  or4er,  ten  thousand  dollars,  for  value  re- 
'ceived,  negotiable  and  payable  at  the  Branch  of  the  Bank 
of  the  State  of  Alabama  at  Mobile,  and  place  the  same  to 
account.  Joel  Lipscomb,  jun. 

"  To  Adams  6r  Taylor,  Mobile. 
Endorsed  on  the  back — * 
"  Wm.  JR.  Hinton, 
"jB.  Inge, 

""Homer,  Blocker  ^-  Cb." 
Written  across  the  face— "u4rf«7»5  ^  Taylor P 

It  was  originally  a  printed  bill,  with  the  usual  blanks. 

The  defendant  then  proved  by  J.  R.  Blocker,  one  of 
the  firm  of  Horner,  Blocker  ^  Co.,  that  he  obtained  the 
endorsement  of  Inge,  when  the  bill  was  in  blank,  except 
as  to  the  drawer  and  endorsement  of  Hinton,  and  that 
it  was  understood  at  the  time  between  himself  and  Inge, 
that  the  bill  was  to  be  accepted  by  the  house  of  Horner, 
Blocker,  ^  Co.  On  cross-examination,  he  proved  that 
Inge  endorsed  the  paper  to  enable  the  house  of  Horner, 
Blocker  ^  Co.  to  raise  funds,  if  desired :  that  there  was 
nothing  said  by  Inge  to  forbid  an  acceptance  by  others, 
and  that  the  witness  had  not  informed  the  plaintiff's  or 
other  persons,  that  it  was  understood  by  Inge,  that  Hor- 
ner, Blocker  4*  Co.  were  to  accept  the  bill. 

William  J.  Blocker,  another  partner  of  the  house  of 
Horner,  Blocker  &  Co.,  proved,  that  he  presented  the  bill 
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to  the  Bank,  to  be  discounted  for  the  benefit  of  his  house, 
and  proposed  to  accept  the  bill,  which  was  still  in  blank, 
except  as  stated:  that  the  Bank  was  desirous  to  assist 
Horner,  Blocker  <t  Co.,  but  objected  to  discount  on  their 
acceptance:  that  the  funds  would,  by  their  rules,  go  to 
the  credit  of  the  last  endorser,  and  not  to  Horner,  Blocker 
<k  Co.,  and  proposed  in  order  that  the  discount  might  go 
to  their  credit,  that  some  other  ac.  cptance  should  be  ob- 
tained, to  which  w^itne.^'.s  assented,  but  that  Adams  & 
Taylor,  or  the  directors,  or  some  one  of  them  did,  was 
not  distinctly  proved.  On  cro.^'s-examination,  the  wit- 
ness proved  that  he  did  not  state  to  tiie  board,  or  anyone, 
that  it  was  the  understanding  of  Inge,  that  Horner, 
Blocker  &  Co.  w^ere  to  accept;  and  that  the  bill  was  dis- 
counted, and  the  proceeds  passed  to  the  credit  of  Horner, 
Blocker  &  Co. 

It  was  further  proved,  that  the  directors  agreed  with 
Adams  &  Taylor,  that  in  case  they  accepted  the  paper, 
they  should  not  be  looked  to  by  the  Bank,  until  it  should 
fall  to  make  the  money  out  of  the  previous  parties,  and 
that  it  was  alone  on  such  imderslanding  they  did  accept. 

It  was  also  proved,  that  previou.s  to  the  discount,  the 
fact,  that  Inge  endorsed  with  the  understanding  that 
Horner,  Blocker  &  Co.  were  to  accept,  was  spoken  of  at 
the  board  of  directors,  and  discussed  by  them,  but  no 
evidence  went  to  shew,  that  any  party  to  the  bill,  or  any 
one,  on  either  of  their  accounts,  interposed  any  objection 
to  the  discount  of  tlie  bill,  or  to  the  acceptance. 

Upon  this  evidence,  the  defendant  asked  the  court  to 
charge  the  jury,  that  Horner,  lilocker  &.  Co.  were  not  re- 
sponsible to  In2:e;  as  acceptors  of  tlic  bill— which  charge 
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the  court  refused  to  give:  and  charged  that  if  Inge  had 
endorsed  at  the  request  of  Blocker,  and  to  enable  Homer, 
Blocker  &  Co.  to  raise  funds,  and  that  they  had  received 
the  discount  on  the  bill, — this  gave  Inge  as  good  a  claim 
to  recover  from  thcu),  in  case  he  liad  the  bill  to  pay,  as  if 
Horner,  Blocker  &  Co.  had  been  acceptors. 

Defendant  also  moved  the  court  to  charge  the  jury, 
that  if  the  bank  knew,  before  the  bill  was  filled  up,  and 
before  it  was  discounted,  that  Inge  endorsed  it  in  blank, 
to  be  filled  up  to  the  acceptance  of  Horner,  Blocker  & 
Co.,  and  that  Inge  so  understood  the  bill  was  to  be  filled 
up,  at  the  time  of  endorsing  the  same,  that  then  Inge 
was  not  responsible  to  the  bank — which  charge  the 
court  refused  to  give:  but  charged  that  if  the  bank,  act- 
ing on  the  belief,  that  the  endorsement  of  Inge  was  made 
to  enable  the  house  of  Horner,  Blocker  &  Co.  to  raise 
funds,  and  the  acceptance  of  Adams  «fc  Taylor  was  taken 
to  promote  this  object,  and  was  not  rec^ved  with  a  view 
of  injuring  Inge,  and  had  not  done  so:— then,  although 
the  bank  might  have  been  informed  that  Inge  endorsed 
the  bill,  to  be  filled  up  to  the  acceptance  of  Horner, 
Blocker  &  Co.,  it  did  not  present  a  legal  ground  against  a 
recovery  in  the  case. 

Defendant  also  asked  the  court  to  charge  the  jUry,  that 
if  the  bank  agreed  with  Adams  not  to  look  to  Adams  & 
Taylor,  for  payment  of  the  bill,  until  the  legal  remedies 
were  exhausted  against  the  other  parties,  and  they  should 
fail  to  make  the  money  out  of  them— that  Inge  would 
not  be  responsible — which  charge  tlie  court  also  refused: 
and  charged,  that  if  to  enable  the  proceeds  of  the  bill  to 
go  to  the  credit  of  Horner,  Blocker  <.t  Co.,  it  were  proper 
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to  obtain  another  acceptance  than  theirs,  and  it  was  not 
with  a  view  to  defraud  Inge,  then  it  was  competeat  for 
the  bank  to  stipulate  with  Adams,  that  in  case  he  would 
accept,  the  bank  would  not  look  to  him,  until  the  legal 
remedies  were  exhausted  against  the  other  parties,  with- 
out impairing  the  right  of  the  bank  to  recover  out  of 
Inge* 

L  The  assignments  of  error  were  the  charges  given 
and  refused ; 

2.  That  the  record  did  not  shew  that  defendant  had 
thirty  days  notice  of  the  matter  in  the  Circioit  court ; 

3.  Or,  that  the  certificate  of  tlie  President  was  pro* 
duced  according  to  the  statute ; 

4  Or,  that  the  paper  was  one  upon  which  a  motion 
oould  be  made. 

Dunn,  for  plaintiff  in  error. 
Oayle,  contra? 

COLLIER,  C.  J. — The  view  we  take  of  this  case  makes 
It  unnecessary  to  consider  whether  the  record  discloses 
the  facts  essential  to  the  regular  exercise  of  jurisdiction 
upon  notice  and  motion ;  besides,  the  law  on  this  subject 
may  be  understood  as  settled  by  the  decisions  of  this 
court— (Duncan  vs.  Tombeckbee  Bank,  4  Porter's  R.  181 ; 
Bates  vs.  Planters'  and  Merchants'  Bank,  and  Lea  & 
Langdon  vs.  the  Branch  Bank  at  Mobile,  decided  at  this 
term.) 

The  questions  arising  upon  the  bill  of  exceptions,  axe : 

1.  If  the  plaintiff  endorsed  the  bill  in  question,  with 

on  understanding  that  it  should  be  accepted  by  Horner, 
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Blocker  &  Co.,  and  that  understanding  was  communica* 
ted  to  the  directory  of  the  bank,  previous  to  its  purchase 
by  the  bank,  is  he  liable  on  his  endorsement  ? 

2.  Does  the  agreement  between  the  directors  of  the 
bank,  and  Messrs.  Adams  ic  Taylor,  (the  acceptors,)  that 
they  should  not  be  looked  to  for  the  payment  of  the  bllli 
until  the  bank  had  exhausted,  without  success,  the  legal 
remedies  against  the  other  parties,  operate  to  the  dis* 
charge  of  the  plaintiff? 

1.  The  charge  of  the  Circuit  Judge  supposes  that  the 
plaintiff,  with  a  view  of  enabling  Messrs.  Horner,  Blocker 
ic  Co.  to  obtain  money,  endorsed  the  bill  in  suit,  while 
it  was  blank  as  to  its  amount,  time  of  payment  and  ad* 
dress,  and  entrusted  it  to  John  R.  Blocker  to  perfect  It, 
with  the  understanding  that  Horner,  Blocker  &  Co.  were 
to  accept  it.  Taking  these  to  have  been  the  circum- 
stances under  which  the  plaintiff  lent  his  endorsementi 
his  agreement  was  to  be  liable  as  an  endorser,  if  Homefi 
Blocker  &  Co.  should  become  acceptors.  He  did  not  un« 
dertake  for  the  punctuality  of  any  other  persons  who 
might  accept  the  bill,  however  willing  he  might  have 
been  to  do  so,  had  it  been  thought  necessary  to  enable 
Messrs.  Horner,  Blocker  /c  Co.  to  effect  their  purpose. 
But  the  plaintiff's  liability  cannot  be  ascertained  by  en* 
quiring  what  he  was  willing  to  do,  but  the  true  question 
is,  what  was  done  by  him? 

In  Powell  vs.  Waters,  (17  Johns.  Rep.  176,)  the  note 
was  made  with  an  expectation  that  it  would  be  dis*' 
counted  at  bank,  but  it  was  negotiated  to  a  third  person. 
The  endorser  resisted  a  recovery,  on  the  ground  that  the 
note  was  not  disposed  of,  as  it  was  intended— but  the 
8  P.  15 
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eourt  held  that  the  inducement  to  the  defendant's  en- 
dorsement was  to  raise  money  for  an  object  of  which  he 
was  aware—that  though  it  was  expected  to  sell  the  note 
to  the  bank,  yet  there  was  nothing  said  or  done  to  in- 
duce a  belief  on  the  part  of  the  endorser,  that  if  the  bank 
declined  purchasing,  the  note  would  not  be  put  in  circu- 
lation. That  case  bears  no  analogy  to  the  present — 
there,  it  was  not  understood  that  the  banJc  was  the  only 
source  from  which  the  money  could  be  obtained — it  was 
expected  to  be  had  there,  but  if  the  application  was  un- 
successful, the  note  might  be  negotiated  to  some  one  else. 
In  tlie  case  at  bar,  it  was  understood  that  Horner,  Blocker 
4*  Co.  were  to  accept  the  bill,  and  if  so  understood  by 
the  plaintiff)  it  could  not  be  put  in  circulation  without 
their  acceptance,  but  in  violation  of  his  understanding. 

It  is  true,  if  the  understanding  between  the  plaintiff 
and  Horner,  Blocker  6c  Co.  was  unknown  to  the  directo- 
ry of  the  bank  at  tlie  time  they  discounted  the  bill,  then 
it  would  be  of  no  avail,  and  the  plaintiff  would  be  liable 
upon  his  endorsement,  without  reference  to  the  circum- 
stances  under  which  it  was  obtained.  It  might,  then, 
have  been  very  well  inferred  by  the  bank,  that  the  holder 
had  an  authority  from  the  parties  to  the  bill,  to  fill  up  all 
its  blanks,  and  negotiate  it  in  the  usual  course  of  busi- 
ness—(Chitty  on  Bills,  124;  Putnam  et  al.  vs.  Sullivan 
et  al.  4  Mass.  R.  45.)  And  the  plaintiff  would  also  have 
been  liable  upon  the  principle,  where  one  of  two  inno- 
cent persons  must  suffer  from  the  act  of  a  third  person, 
he  who  has  put  it  in  the  power  of  such  third  person  to 
do  the  act,  must  be  the  sufferer.  But  if  the  bank  had 
either  a  positive  or  constructive  knowledge  that  the 
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plaintiff  lent  his  endorsement,  under  an  agreement  either 
expressed  or  understood,  that  Horner,  Blocker  &  €o« 
were  to  become  acceptors,  the  plaintiff  may  avail  him* 
self  of  the  breach  of  that  agreement,  as  a  defence  to  a  re- 
covery against  him— (Brown  vs.  Mott,  7  Johns.  R.  361 ; 
Humphries  vs.  Blight's  assignees,  4  Dall.  370.) 

It  is  no  answer  to  say  that  Horner,  Blocker  &  Ca 
would  still  be  liable  to  the  plaintiff,  if  he  were  to  pay 
the  bill,  though  not  as  acceptor,  yet  for  money  paid  to 
their  use.  The  plaintiff's  understanding  was,  that  the 
liability  of  Horner,  Blocker  &  Co.  sliould  be  primary,  and 
appear  on  the  face  of  the  paper.  Being  thus  situated, 
it  is  possible  he  may  have  thought,  that  they  would  have 
been  more  strongly  urged  to  punctuality,  in  order  to  save 
their  credit,  than  they  would,  had  their  undertakiDg 
been  (as  it  is)  indirect  and  secondary. 

It. should  have  been  left  to  the  Jury  to  determine  whe- 
ther the  plaintiff's  endorsement  was  made  with  an  agree- 
ment, either  expressed  or  understood,  that  Horner,  Block- 
er &  Co.  should  accept  the  bill,  and  if  there  was  such  an 
agreement,  whether  it  was  known  to  the  directory  of 
the  bank  before  they  purchased  it.  The  existence  of 
both  these  facts,  were  quite  sufficient  for  the  plaintiff's 
defence— and  in  instructing  the  jury  that  if  it  was  nc^ 
intended  to  injure  the  plaintiff,  and  if  he  was  not  in  faet 
ii^ured,  he  was  still  liable,  the  Judge  of  the  Circuit  court 
mistook  the  law. 

2.  A  bill  of  exchange  has  usually  three  parties---the 
drawer— the  drawee,  (who  after  acceptance  is  the  accep- 
tor,) and  the  payee,  (after  endorsement  the  endorser)— 
(Chltty  on  Bills,  1,  19.)    The  acceptor  is  primarily  liable 
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to  pay  the  bill,  and  the  drawer  and  endorser,  if  the  pro- 
per steps  are  taken  to  charge  them,  are  liable  on  his  de- 
ftuilt— (Ibid.  182,  183.)  And  in  no  instance  is  the  en- 
dorser under  any  liability  to  the  acceptor,  unless  it  be  in 
the  case  of  an  acceptance  for  his  honor— (Ibid.  142.) 

With  a  view  to  the  solution  of  this  question,  Adams 
A;  Taylor  must  be  considered  as  having  become  accept- 
on^wlth  the  knowledge  and  assent  of  the  plaintiff,  and 
the  plaintiff  be  regarded  in  the  nature  of  a  surety  for 
the  performance  of  their  engagement— (Ibid.  292— and 
Theobold  on  Prin.  4*  Surety,  180,  et  post.) 

It  is  a  well  established  rule,  and  repeatedly  recognis- 
ed in  this  court,  that  if  the  creditor,  without  the  consent 
ot  the  surety,  make  a  valid  agreement  with  the  princi- 
pal debtor,  to  prolong  the  time  of  payment,  the  surety 
will  be  discharged.— (Fyke  vs.  Searcy,  et.  al.  4th  Porter, 
61,  and  cases  there  cited.)  It  is  said  there  are  two  points 
of  view  in  which,  agreeing  to  give  time  to  an  acceptor, 
will  discharge  the  indorser.  According  to  the  one,  the 
creditor,  in  prolonging  the  day  of  payment,  is  consider- 
ed as  having  disentitled  himself  to  proceed  against  the 
acceptor,  until  the  time  agreed  to  be  given,  has  expired. 
Such  an  agreement  is  inconsistent  with  the  obligation  of 
a  creditor  to  sue  the  principal  debtor,  at  any  moment 
when  required  by  the  surety  to  do  so  ;  and  the  credi* 
tors,  voluntary  disablement  of  himself  for  the  perform- 
ance of  any  obligation  which  he  is  under  to  the  surety, 
discbarges  the  latter.  According  to  the  other,  the  credi- 
tor is  regarded  as  having,  in  point  of  good  faith  towards 
the  debtor,  obliged  himself  not  to  proceed  against  the 
surety }  because  if  he  were  to  proceed  against  the  sure- 
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ty,  and  the  surety  to  pay,  the  surety  would  be  instantly 
entitled  to  his  remedy  against  the  debtor;  and  so,  through 
the  medium  of  the  surety  he  would  deprive  the  debtor  of 
the  time  he  had  agreed  to  give  him— and  therefore,  to 
preserve  good  faith,  he  will  not  be  allowed  to  proceed 
against  the  surety.— (English  vs.  Darley,  2  Bos.  &  Pul. 
61— Boultbee  vs.  Stubbs,  18  Ves.  R.  20— Maltby  vs.  Cars- 
tairs,  1  M.  &  R.  562,  note— Bo wmaker  vs.  Moore,  3  Price, 
214— See  also,  Theobold  on  Prin.  &  Surety,  123,  et  post, 
and  180  et  post— Chitly  on  Bills,  289,  et  post,) 

There  is  certainly  no  obligation  to  active  diligence  on 
the  part  of  the  holder  in  suing  the  acceptor,  and  he  may 
forbear  the  employment  of  coercive  measures  as  long  as 
he  chooses,  if  he  does  not  agree  to  give  time  so  as  to  sus- 
pend his  remedy  against  the  acceptor,  to  the  prejudice  of 
the  parties  who  are  secondarily  liable.  And  whether, 
in  giving  time  to  the  principal,  a  creditor  may  reserve 
the  right  to  sue  the  surety  in  the  interim,  is  a  question, 
touching  which,  there  is  not  entire  harmony  in  Judicial 
decision,  and  as  it  does  not  necessarily  arise,  we  decline 
its  examination. 

As  the  record  does  not  discover  any  objection  to  the  le- 
gal validity  of  the  agreement  between  the  directory  of 
the  Banlc  and  Adams  &  Taylor,  or  of  the  evidence  by 
which  it  was  shown,  we  must  intend  that  both  the 
proof  and  agreement  were  unexceptionable  ;  the  more 
especially  as  the  Judge,  in  his  charge,  does  not  notice 
any  objection  to  either. 

The^ecord  then,  discloses  that  the  directory  of  the 
Bank  agreed  with  Adams  &  Taylor  that  they  would  not 
look  to  them  for  payment,  until  the  legel  remedies  a- 
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gainst  the  other  parties  had  been  exhausted,  without  af- 
fecting a  collection.  True,  ihe  agreement  not  to  sue,  was 
for  no  definite  period,  yet  the  remedy  of  the  Bank  against 

k 

the  acceptors  was  necessarily  suspended  for  six  months, 
for  it  would  have  required  that  length  of  time  (at  the 
least)  after  the  maturity  of  the  bill,  to  have  obtained 
Judgments  and  had  executions  issued  against  the  draw- 
er and  endorsers.  The  agreement  then,  brings  the  case 
clearly  within  the  principle  of  the  rule  we  have  stated — 
and  upon  both  grounds,  the  Judgment  must  be  reversed^ 
and  the  cause  remanded. 
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LEA  ib  LANGDON  VS.  THE  BRANCH  BANK  AT  MOBILE. 

1.  A  legal  title  to  a  note,  payable  to  the  order  of  the  maker^  can 
only  be  derived  from  his  endorsement. 

2.  Such  note  is  of  no  validity  until  endorsed;  and  until' then, 
the  maker  cannot  be  sued. 

3.  But  when  endorsed,  the  note  becomes  perfect,  and  the  party 
may  be  treated  as  the  maker. 

4.  And  if  a  subsequent  endorser  be  sued,  the  holder  may  derive 
title  to  the  paper,  through  the  endorsement  of  the  maker. 

5.  The  Bank  cannot,  as  endorsee  of  defendant,  maintain  a  pro- 
ceeding against  one  (not  the  maker)  as  the  endorser  of  a  note, 
made  payable  to  the  order  of  the  maker. 

6.  And  the  certificate  of  the  President  of  the  Bank,  that  the  paper 
sued  on  is  really  and  bona  fde^  the  property  of  the  Bank,  will 
not  of  itself,  give  title  to  the  Bank,  of  the  paper  sued  on. 

7.  The  Legislature,  in  requiring  such  certificate,  did  not  intend 
a  grant  of  power— only  a  limitation  on  a  power  already  given. 

8.  On  a  demurrer  to  evidence,  where  the  evidence  is  not  suffi* 
cient  to  maintain  the  issue,~-the  court  will  not  award  a  venire 
facias  de  novo. 

[The  case  of  Ramsey  V9.  Johnson,  (Minor's  Reports,  418,)  is 
overruled,  by  the  decision  in  this  case.] 

Bank  notice,  tried  before  Pickeris,  J. 

On  the  secibnd  day  of  December,  eighteen  hundred  and 
thirty-seven,  a  notice  was  served  on  the  plaintiflFs  In  er- 
ror, informing  them  that  at  the  then  next  term  of  the 
Circuit  court  of  Mobile,  to  be  held  on  the  second  after  the 
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fourth  Monday  in  October,  the  President  of  the  Bank 
would  move  for  judgment  against  plaintiffs  in  error,  as 
the  endorsers  of  a  promissory  note,  expressly  made  pay- 
able and  negotiable  at  the  said  Bank,  which  note  bore 
date  the  first  day  of  October,  eighteen  hundred  and  thir- 
ty-six, being  made  by  A.  Marvin  as  maker,  payable 
three  months  after  date,  to  the  order  of  said  A.  Marvin, 
for  the  sura  of  six  hundred  dollars,  and  protested  for  non- 
payment- 
Attached  to  the  notice,  there  was  the  following  certi- 
ficate : 

"  I,  George  S.  Gaines,  President  of  the  Branch  of  the 
Bank  of  the  State  of  Alabama,  at  Mobile,  do  hereby  cer- 
tify, that  the  note  described  in  the  foregoing  notice,  was, 
when  the  same  was  protested,  and  now  is,  really  and 
bona  Jide,  the  property  of  said  Branch  Bank. 

"  Given  under  my  hand  this  2d  day  of  January,  1838. 

"  George  S.  Gaines.'* 

To  this  notice,  the  defendants  below  filed  a  plea,  in 
the  nature  of  nil  debit. 

The  plaintiffs  below,  to  sustain  their  issue,  introduc- 
ed a  note,  of  which  the  following  ^is  a  copy  : 

"Dollars  600.  Mobile,  October  1^  1836. 

"  Three  months  after  date,  I  promise  to  pay  to  my 
own  order,  six  hundred  dollars,  for  value  received,  nego- 
tiable and  payable  at  the  Branch  of  the  Bank  of  the  State 
of  Alabama  at  Mobile. 

"  A.  Marvin." 

The  said  plaintiff  produced  in  evidence  the  protest  of 
a  notary,  by  which  it  appeared,  that  the  payment  of 
said  money  was  demanded  at  the  maturity  of  the  said 
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the  said  note,  at  the  place  where  the  same  was  made 
payable ;  and  refused :  whereupon,  the  note  was  pro- 
tested for  non-payment,  and  notice  given  to  defendants. 
It  further  appeared,  that  the  defendants  had  received 
thirty  days'  notice  of  the  motion ;  and  it  was  shown, 
by  the  production  of  the  certificate  of  the  President  of 
the  Bank,  that  the  said  paper  belonged  to  the  Bank. 

The  defendants  admitted  that  the  note  was  executed 
by  A.  Marvin :  that  their  indorsement  appeared  thereon^ 
and  that  they  had  received  due  notice  of  non-payment. 
They  also  conceded,  that  the  debt  was  really  and  bona 
fide  the-property  of  the  Bank  ;  but  demurred  to  the  evi- 
dence. 

Annexed  to  the  demurrer,  there  was  a  statement,  that 
the  plaintiffs  offered  to  prove  that  the  note  in  evidence 
was  endorsed  by  Aaron  Marvin,  which  evidence  was 
not  permitted  to  go  to  the  jury. 

The  demurrer  was  ruled  by  the  court,  not  sufficient 
in  law,  to  bar  plaintiffs'  action,  and  judgment  was  there- 
fore given  against  the  defendants,  on  which  they  took  a 
writ  of  error. 

The  plaintiffs  in  error  assigned — 

1.  That  the  demurrer  to  the  notice  of  the  plaintiffs 
was  overruled  in  the  court  below. 

2.  That  the  record  does  not  disclose  a  case  in  which  a 
motion  ought  to  have  been  made  or  judgment  rendered 
upon  a  motion  against  defendants. 

3.  That  judgment  was  rendered  for  plaintiffs  below 
on  the  demurrer  to  evidence,  when  the  same  should  have 
been  rendered  for  defendants. 

8  R  10 
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4.  That  the  court  rendered  judgment  for  damages, 
when  the  same  ought  to  have  been  assessed  by  a  Jury. 

Campbell,  for  the  plaintiff  in  error. 
Gayle,  contra. 

ORMOND,  J.— The  question  presented  to  this  court  is, 
whether  the  plaintiffs  below,  have  such  a  title  to  the  note 
as  would  enable  them  to  maintain  this  action.  The 
note  being  payable  to  the  order  of  the  maker,  the  legal 
title  to  it  could  only  be  derived  from  his  endorsement. 
This  endorsement  being  excluded  from  the  jury,  can  the 
action  be  maintained  ? 

It  is  maintained  that  the  certificate  of  the  President 
of  the  Bank,  that  the  paper  sued  on  is  bona  fide  the  pro- 
perty of  the  Bank,  will  authorise  the  maintenance  of  a 
suit  in  a  case  like  the  present.  It  is  apparent  that  the 
f  legislature  had  no  such  intention.  It  was  not  intended 
as  a  grant  of  power,  but  as  a  limitation  on  a  power  al- 
ready granted,  and  to  prevent  the  Bank  from  being  used 
as  an  instrument  for  the  speedy  collection  of  debts, 
which  did  not  belong  to  it. 

The  question  then  is,  whether  the  Bank  can  main- 
tain a  suit  at  law,  witliout  having  a  legal  title  to  the  in- 
strument sued  on.  No  part  of  the  charter  has  been  re- 
ferred to,  as  containing  this  power,  except  the  one  above 
adverted  to :  As  it  is  shown  that  that  clause  does  not  give 
the  power,  and  as  the  law  is  not  controverted,  that  nei- 
ther a  corporation  nor  an  individual  can  maintain  an  €uv 
tion  at  law,  to  recover  a  chose  in  action,  it  follows  that 
the  Bank  could  not  sue,  at  law,  in  its  own  name,  either 
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by  this  summary  process,  or  otherwise,  unless  it  had  a 
legal  title  to  the  instrument  sued  on.  The  court,  there- 
fore, erred  in  overruling  the  demurrer. 

It  is,  however,  insisted,  that  this  court  can  not  render 
Judgment  for  the  plaintiffs  in  error,  but  must  remand  the 
cause,  that  a  venire  facias,  de  novo,  may  issue. 

On  a  demurrer  to  evidence,  the  only  enquiry  that  can  be 
made  by  the  court  is,  w^hether  the  evidence  does  or  does 
not  sustain  the  issue,  and  judgment  must  be  rendered  ac- 
cordingly. It  is  true  that  when  the  evidence  is  so  loose 
and  uncertain  that  no  correct  conclusion  can  be  attain- 
ed, the  court  will  award  a  venire  facias  de  novo. 

In  the  case  of  Gibson  and  Johnson  vs.  Hunter,  (2  H. 
Blackstone,  209,)  Lord  Chief  Justice  Eyre,  delivering  the 
opinion  of  all  the  Judges,  says— "In  case  no  judgment 
can  be  given,  what  ought  to  be  awarded?  We  answer 
that  there  ought  to  be  an  award  of  a  venire  facias  de 
novo: — theissue joined  between  these  parties,  in  effect, 
has  not  been  tried ;  and  the  case  of  Wright  vs.  Pindar, 
is  expressly  in  point,  that  another  veiiire  facias  should 
issue." 

So,  in  the  case  of  Wheelwright  vs.  Moore,  (1  HalPs 
Sup.  C.  Rep.)  Judge  Oakley  delivering  the  opinion  of  the 
court,  says — "When  there  is  a  demurrer  to  evidence, 
which  is  certain,  as  in  the  case  of  documentary  proof, 
the  practice  is  for  the  court  to  give  final  judgment,  as  on 
a  special  verdict;  but  where  there  is  no  certainty  in  the 
statement  of  facts  proved,  the  court  may  award  a  venire 
denovo.  In  the  present  instance,  it  isevidentthat  the  whole 
merits  of  the  plaintiff's  case  have  not  been  disclosed,  and 
I  think  it  is  competent  for  us,  in  the  exercise  of  our  dis- 
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cretlon,  to  send  the  case  to  another  trial.  The  purposes 
of  justice  would  not  be  subserved  by  giving  a  perempto- 
ry judgment  on  this  record." 

Here,  there  is  no  uncertainty.  The  evidence  is  not 
sufficient  to  maintain  the  issue,  unless  we  hold  that  the 
Bank  can  maintain  the  action,  without  having  the  legal 
title.  For  what  purpose  then  should  we  award  a  venire 
de  novo.     But  no  such  result  can  take  place. 

It  is  also  insisted  that  no  action  can  be  maintained  on 
the  note  in  this  case,  as  it  was  payable  to  the  order  of 
Marvin,  the  maker  of  the  note. 

Under  the  act  of  eighteen  hundred  and  twelve,  an  en- 
dorser is  authorised,  after  assignment,  to  maintain  any 
action  against  the  maker,  which  the  payee  could  have 
maintained,  and  he  is  authorised  to  sue  the  endorser  as 
in  cases  of  inland  bills  of  exchange. 

When  one  makes  a  note  payable  to  his  own  order,  it 
is  of  no  validity  until  endorsed,  and  until  then  he  could 
not  be  sued ;  but  by  the  indorsement,  the  instrument  be- 
comes perfect.  If  he  alone  is  to  be  sued  on  it,  he  can 
be  treated  as  the  maker  of  a  promissory  note.  (See 
Roach  vs.  Ostler— 1  Manning  &  Ryland,  120.)  If  any 
subsequent  indorser  is  sued,  the  holder  may  derive  his 
title  to  the  paper  through  the  indorsement  of  the  person 
making  the  note  payable  to  his  own  order.  (See  Chit, 
on  Bills,  25— Smith  vs.  Luske,  5  Co  wen,  708— Cooper  vs. 
Meyers,  10  Barnwell  &  Cresswell,  468— Hazlehurst  vs. 
Pope,  5  Stewart  &  Porter,  197.) 

The  case  of  Tindall  vs.  Bright,  (1  Ala.  Rep.  103,)  has 
been  supposed  to  militate  against  this  doctrine;  but  this 
point  does  not  arise  in  that  case.     The  point  there  de- 
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termiaed  is,  that  no  action  can  be  maintained  at  law, 
where  one  of  several  co-obligors  is  also  an  obligee  in  the 
bond. 

The  case  of  Ramsey  vs.  Johnson,  (Minor's  Rep.  419,) 
is  in  conflict  with  the  decision  here  made,  and  in  the 
case  cited  from  5th  Stewart  &  Porter;  and  is  to  be  consi- 
dered hereafter  as  overruled. 

The  judgment  of  the  Circuit  Court  is  reversed,  and 
judgment  entered  here  for  the  plaintiffs  in  error. 


PARSONS  &  CO.    vs.  LEE  &  NORTON. 

1.  Notice  by  an  indorser,  who  has  paid  a  bill  of  exchangein  Bank, 
that  he  will  move  for  judgment  against  his  principal,  at  the 
next  term  of  the  court,  loses  its  eflBicacy,  by  a  failure  to  proceed 
on  it  at  the  term  fixed  for  its  return. 

2.  Such  a  notice  is  entirely  under  the  control  of  the  party  issu- 
ing it,  until  he  shall  move  upon  it,  and  can  not  be  regarded  as 
processjfnatter  or  thing  depending ;  and  consequently  is  not 
continued  in  force  by  the  statutes,  which  provide  lor  cases  of 
failure  to  hold  a  court,  or  dispose  of  the  business  therein. 

Error  to  the  County  court  of  Montgomery. 

Notice  by  an  indorser  who  had  paid  a  bill  of  exchange, 
to  his  principal,  that  a  motion  would  be  made  for  judg- 
ment. 

The  defendants,  as  the  indorsers  of  a  bill  of  exchange, 
negotiated  at  the  Branch  Bank  at  Montgomery,  having 
paid  the  same,  gave  notice  to  the  plaintiffs  that  they 
would  move  the  County  court  of  Montgomery,  to  be 
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holden  on  the  first  Monday  in  December,  eighteen  hun- 
dred and  thirty-seven,  for  a  judgment  against  them  as 
drawers,  according  to  the  statute.  The  first  proceeding 
upon  the  notice,  was  at  a  special  term  of  that  court,  hol- 
den in  February,  eighteen  hundred  and  thirty-eight, 
when  a  motion  was  made  for  a  judgment,  which  was 
resisted  on  the  ground,  that  the  motion  should  have  been 
submitted  at  the  December  terra;  but  the  objection  be- 
ing deemed  insufficient,  the  motion  proceeded  to  judg- 
ment ;  and  to  revise  the  proceedings  below,  the  case 
was  brought  up  by  writ  of  error. 
It  was  assigned  for  error — 

1.  That  the  evidence  in  the  court  below,  did  not  sup- 
port the  judgment,  or  authorise  the  same. 

2.  The  plaintiff  below  was  not  entitled  to  proceed  a- 
gainst  the  defendant;  in  the  summary  method  pursued. 

3.  The  case  was  not  regularly  in  court,  and  should 
have  been  dismissed  on  the  motion  made;  and  the  judg- 
ment nunc  pro  tunc,  should  not  have  been  rendered. 

Thorington,  for  plaintiff  in  error. 

COLLIER,  C.  J.— The  judgment  of  the  County  court 
can  not  be  sustained ;  for  the  notice  to  appear  in  Decem- 
ber had  lost  its  efRcacy,  by  a  failure  to  proceed  on  it,  at 
the  term  fixed  for  its  return.  The  statute  directs  that 
"all  process,  matters  and  things  depending,  shall  be  con- 
tinued, and  all  appearances  upon  returns  of  process  shall 
be  made  to  the  next  succeeding  term  in  course,  dec.  in 
the  event  of  a  failure  to  hold  a  County  court,  or  to  dis- 
pose of  all  the  business  therein.''— (Aik.  Dig.  sec.  15,  p. 
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248.)  The  act  under  the  authority  of  which,  the  special 
court  was  holden,  was  passed  on  the  twenty-third  of 
December,  eighteen  hundred  and  thirty-seven,  and  en- 
acted, that  all  Judgments  and  other  proceedings,  had  at 
that  time,  should  be  as  valid  and  binding  in  law,  as  if 
they  had  been  at  a  regular  term.  A  notice  issued  by  a 
party  himself ^  (as  was  that  in  the  present  case,)  is  entire- 
ly under  the  control  of  tne  party  issuing  it,  until heshall 
move  upon  it :  he  may,  until  tlien,  destroy  it,  if  he  think 
proper,  or  entirely  abandon  it,  without  subjecting  him- 
self to  a  judgment  for  costs.  The  notice,  in  the  hands 
of  the  party,  can  not  be  regarded  as  process,  matter  or 
thing  depending,  and  consequently  is  not  continued  iu 
force  by  virtue  of  either  of  the  statutes  cited,  upon  the 
failure  to  hold  a  court  or  dispose  of  the  business  therein. 
The  judgment  at  February,  then,  was  unauthorised 
"by  the  notice,  and  must  consequently  be  reversed.  The 
other  points  made  at  the  argument,  (as  the  case  can  not 
be  remanded,)  need  not  be  considered. 
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SMITH  VS.  BLAKENEY. 

1.  Where  an  action  is  brought  against  two  defendants,  and  the 
writ  is  served  on  one  only,  and  the  plaintiff  discontinues  as  to 
the  defendant  not  served — he  may,  immediately  after  the  dis- 
continuance, issue  fresh  process  against  the  defendant  not 
served,  and  if  he  be  found,  proceed  to  judgment  against  him. 

2.  And  the  recitals  in  the  writ,  that  a  previous  writ  had  issued 
against  the  defendant,  and  the  party  as  to  whom  the  judgment 
was  taken — ^will  not  avail  in  error — the  defendant  having  ap- 
peared. 

Assumpsit  upon  a  note  signed  "  G.  F.  Davis,  A.  K. 
Smith." 

On  the  fifteenth  of  July,  eighteen  hundred  and  thirty- 
six,  the  writ  issued  against  Davis  and  Smith,  returnable 
to  the  July  term  following  of  the  County  court.  The 
writ  was  returned,  executed  on  Davis  alone,  and  the 
declaration  was  against  him,  discontinuing  as  to  Smith. 

At  January  term,  eighteen  hundred  and  thirty-seven, 
judgment  on  verdict  was  rendered  against  Davis,  recit- 
ing dismissal  as  to  Smith. 

On  the  twenty-first  December,  eighteen  hundred  and 
thirty-six,  an  alias  writ,  founded  on  the  originEd  served 
on  Davis,  was  issued  against  Smith ;  and  on  the  twen- 
ty-seventh March,  eighteen  hundred  and  thirty-seven,  a 
pluries  issued,  which  was  executed  eleventh  April,  eigh- 
teen hundred  and  thirty-seven. 

At  January  term,  a  declaration  was  again  filed  against 
Smith,  and  Judgment  rendered  by  nil  dicit. 
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First.  It  was  assigned  for  error,  tiiattlie  court  erred  in 
rendering  Judgment  against^plaintiff  in  error. 

1st.  Because  a  discontinuance  was  entered  in  tlie  ori- 
ginal declaration  against  the  plaintiff  in  error,  against 
whom  writ  was  issued  jointly  with  Davis. 

2d.  Because  the  case  was  continued  against  Davis, 
and  Judgment  entered  against  him,  dismissing  the  case  as 
to  plaintiff  in  error. 

3d.  Because  the  Judgment  was  talcen  against  plain- 
tiff in  error,  upon  a  pluries  writ  issued  after  Judgment 
had  been  obtained  on  the  original  writ  against  Davis. 

Second. — The  court  erred  in  refusing  to  quash  the 
writ  in  this  case,  on  which  Judgment  was  obtained. 

1st.  Because  it  was  a  pluries  writ,  issued  after  Judg- 
ment, on  the  original,  against  another  defendant. 

2d.  Because  the  case  had  been  previously  discontinued 
against  plaintiff  in  error. 

Partery  for  the  plaintiff  in  error. 
Phillips^  contra. 

PER  CURIAM.— Some  difficulty  is  thrown  around  this 
case,  from  the  manner  in  which  the  record  is  presented. 

An  original  writ  issued  against  Smith,  the  plaintiff  in 
error,  and  one  Davis,  which  was  served  on  Davis,  against 
whom  a  declaration  was  filed— on  which,  the  suit,  as 
to  Smith,  (who  was  not  served  with  process)  is  discon- 
tinued. Judgment  was  rendered,  on  verdict,  against 
Davis.  Previous  to  the  Judgment  against  Davis,  and  af- 
ter the  discontinuance  against  Smith,  a  writ  is  issued, 
reciting  the  issuance  of  the  previous  writ,  against  both, 
8  P.  17 
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and  that  it  was  not  served  on  Smith.  After  the  Judg- 
ment against  Davis,  another  writ  is  issued  against  Smith, 
which  being  served  on  him,  and  a  declaration  filed,  he  ap- 
pears and  moves  the  court  to  quash  the  writ,  as  founded 
on  a  proceeding  previously  discontinued.  This  motion  was 
denied,  and  Judgment  rendered  against  him  at  a  subse- 
quent term.  All  of  the  proceedings  against  Davis  are  ir* 
regularly  entered  in  the  transcript  as  a  part  of  the  record 
of  this  suit :  when  these  are  stricken  out,  there  will  ap- 
pear only  the  writs  and  proceedings  against  Smith,  and 
the  recitals  of  a  previous  writ  having  been  issued  against 
him  and  Davis,  is  not  such  a  defect  as  can  be  available 
*  to  him. 

As  soon  as  the  action  was  discontinued  in  the  court 
below,  the  plaintiff  in  that  court  had  the  right  to  sue  out 
process  against  Smith,  and  the  recital  of  the  former  writ 
can  not  vitiate  the  subsequent  process. 

Let  the  Judgment  be  affirmed. 
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FERINE  et  al.  vs.  BABCOCK. 

1.  In  a  proceeding  to  try  the  right  of  property  levied  on  under 
an  attachment,  the  court  cannot  reject  an  execution  (or  it 
would  seem,  the  attachment)  offered  in  evidence,  on  the  ground 
that  the  lien  of  the  attachment  was  destroyed  by  the  giving  of 
a  replevy  bond. 

Error  to  the  Circuit  court  of  Dallas. 

Issue  to  try  the  right  of  property,  tried  before  Cren- 
shaw, J. 

Verdict  and  judgment  for  the  claimant. 

In  this  case,  the  bill  of  exceptions  stated,  that  on  the  ' 
trial  of  the  cause,  the  plaintiffs  in  execution,  produced  and 
proved  the  issuance  of  an  attachment  by  them,  on  the 
thirtieth  March,  eighteen  hundred  and  thirty-two, 
against  the  estate  of  Stephen  Miller,  an  absconding  debt- 
or, which  was  levied  on  the  property  in  question.  On 
the  attachment,  plaintiffs  recovered  judgment.  They 
also  proved  by  several  witnesses,  that  the  property  was 
in  Miller's  possession  for  several  years,  and  up  to  the 
time  of  his  absconding.  They  then  offered  in  evidence 
an  execution  issued  upon  their  judgment,  which  was  le- 
vied on  the  same  property,  on  which  levy,  claimant  again 
Interposed  his  claim,  and  executed  bond  for  the  trial  of 
the  right  of  property.  To  the  introduction  of  this  last 
evidence,  claimant  objected,  on  the  ground,  that  a  reple- 
vin bond  had  been  executed  by  him,  on  the  thirtieth 
March,  eighteen  hundred  and  thirty-two,  for  the  proper- 
ty. The  objection  was  sustained  by  the  court,  on  the 
ground,  that  the  lien  created  by  the  levy  of  the  attach- 
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ment,  was  discharged  by  the  execution  of  the  bond. 
Whereupon,  the  plaintiffs  in  execution  submitted  to  a 
verdict  for  claimant,  and  excepted  to  the  decision  of  the 
court. 

It  was  assigned — 

That  the  court  erred  in  rejecting  the  execution  in  evi- 
dence, and  in  making  the  decision  excepted  to. 

J.  B.  Clarke,  for  the  plaintiffs  in  error. 
Phillips^  contra. 

PER  CURIAM— It  is  evident  that  the  rejection  of 
the  execution  cannot  be  maintained  on  the  reason  as- 
signed by  the  Circuit  court  in  the  bill  of  exceptions.  If 
the  lien  of  the  attachment  was  destroyed  by  the  execu- 
tion of  the  replevy  bond,  it  could  in  no  manner  affect  the 
validity  of  the  execution  issued  subsequently  on  the  judg- 
ment, and  authorise  its  exclusion  from  the  jury.  It  must 
be  that  "execution"  is  inserted  in  the  bill  of  exceptions, 
by  mistake  or  inadvertance,  in  lieu  of  "  attachment." 
We  notice  this,  not  because  we  possess  the  power  to  cor- 
rect or  reform  the  bill  of  exceptions,  but  that  injustice 
may  not  be  done  to  the  circuit  judge  by  this  presumed 
mistake  in  the  question  actually  decided  by  him.  If  the 
bill  of  exceptions  is  correct,  (and  we  must  so  consider  it, 
for  the  purposes  of  reversal  or  affirmance,)  the  error  is 
apparent. 

If  we  consider  that  it  was  the  attachment,  and  not  the 
execution,  which  was  excluded,  the  opinion  expressed 
by  the  Circuit  court  is  nevertheless  incorrect,  and  though 
formerly  a  question  of  doubt  and  difficulty,  was  finally 
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settied  by  the  decision  of  the  case  of  McRae  vs.  McLean, 
(2  Porter,  138.) 

Since  the  decision  of  that  case,  the  same  point  has  re- 
ceived the  confirmation  of  the  Supreme  court  of  the  Uni- 
ted States — (Lucas  vs.  Hagan,  10  Peters.)  After  these 
repeated  decisions,  the  point  may  be  considered  at  rest. 

The  judgment  is  reversed,  and  the  cause  remanded. 


RICKS,  adm'r,  vs.  dillaiiunty. 

■ 

^The  seller  of  personal  chattels  impliedly  stipulates  that  the 
article  sold  is  his  own,  and  that  he  will  indemnify  the  buyer 
for  the  loss,  if  the  title  is  in  another  person. 

^  But  a  sale  by  an  executor,  administrator,  or  other  trustee,  forms 
an  exception  to  the  rule,  and  does  not  imply  a  warranty  of 
title,  unless  there  be  fraud,  or  perhaps  in  some  instances,  gross 
n^ligence. 

3.  To  entitle  the  purchaser  to  recover  for  any  defect  in  the  qual- 
y  ity  or  soundness  of  the  article  or  property  sold,  except  under 

special  circumstances,  he  must  prove  that  the  seller  warranted 
the  things  sold  to  be  good  and  sound,  or  that  he  concealed  or 
fraudulently  represented  its  qualities. 

4.  If  the  warranty  be  express,  it  will  extend  to  all  defects,  whether 
known  or  unknown,  to  the  seller,  unless  they  be  such  as  a 
common  purchaser  might  have  observed  at  the  time  of  the 
sale. 

5.  No  particular  form  of  expression  is  required  to  constitute  a 
warranty.  It  generally  depends  upon  the  terms,  and  the 
sense  in  which  they  are  understood  by  the  parties,  whether 
they  amount  to  a  warranty,  or  were  a  mere  expression  of  the 
seller's  opinion. 
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6.  It  is  not  necessary  for  the  indemnity  of  the  purchaser,  that  he 
should  in  all  cases  require  an  express  warranty,  as  in  some 
cases  the  law  will  imply  it ;  as,  in  case  of  one  who  sells  pro- 
visions— a  merchant  abroad  who  fills  an  order  for  his  cus- 
tomer, and  one  who  sells  by  sample. 

7.  A  mere  representation  or  expression  of  opinion,  will  not  render 
the  seller  liable,  unless  made  with  a  knowledge  that  they  are 
false. 

8.  The  purchaser  of  personal  property  cannot  defend  against  the 
purchase  money,  by  showing  that  the  property  was  of  no  va- 
lue ; — the  seller  making  no  warranty  and  practising  no  fraud. 

9.  A  suppression  of  the  truth  also  to  the  buyer's  prejudice,  will 
render  the  seller  Uable. 

10.  A  contract  for  the  sale  or  hire  of  a  slave,  is  governed  as  far 
as  the  nature  of  the  subject  will  allow,  by  the  same  principles 
that  govern  other  contracts  of  sale. 

11.  The  hirer  of  a  slave  for  a  definite  period,  becomes  a  pur- 
chaser for  the  time  agreed  on,  and  if  the  slave  die  before  its 
expiration,  the  loss  must  be  borne  by  the  hirer,  and  he  cannot 
resist  a  recovery,  by  shewing  that  ihe  act  of  God  prevented 
him  from  deriving  a  profit  from  the  contract,  unless  by  its 
terms,  it  provides  for  such  a  contingency. 

12.  (It  seems,  however,  that  in  Virginia  and  South  Carolina,  the 
owner  is  not  entitled  to  recover  hire,  for  the  time  intervening 
between  the  death  of  the  slave,  and  the  expiration  of  the  term 
for  which  he  was  hired,  but  the  hire  must  be  apportioned.) 

13.  (In  South  Carolina,  a  sound  price,  contrary  to  the  English 
common  law,  implies  a  warranty  of  soundness,  by  the  seller 
of  a  personal  chattel.) 

'  Error  to  the  Circuit  court  of  Lauderdale. 

Debt,  on  a  note  given  for  the  hire  of  negroes,  tried  be- 
fore Lake,  J. 

The  plaintiff  in  error,  declared  in  debt  against  the  de- 
fendant in  the  Circuit  court  of  Lauderdale,  on  a  writing, 
of  which  the  followins:  is  a  copy : 
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"  $348.  On  or  before  the  first  day  of  January  next, 
we,  or  either  of  us,  promise  to  pay  Abraham  Ricks,  ad- 
ministrator of  Isaac  Ricks,  the  just  and  full  sum  of  three 
hundred  and  forty  eight  dollars,  for  the  hire  of  three  ne- 
gro men ;  namely,  Dick  Lockhart,  Willis  and  Godfrey. 
Witness  our  hands  and  seals,  this  the  13th  day  of  Feb- 
ruary>  1834. 

"  Harvey  Dillahunty, 
"Amos  Jarman." 

The  defendant  pleaded,  in  short— 

1.  A  failure  of  consideration ; 

2.  A  want  of  consideration ; 

3.  Fraud. 

On  each  of  which  pleas,  issues  were  taken  and  sub- 
mitted to  the  jury. 

From  a  bill  of  exceptions  taken  at  the  trial,  it  appeared 
that  defendant  took  possession  of  the  negroes  mentioned 
in  the  note,  under  his  contract  of  hiring,  and  that  Willis 
died  five  or  six  weeks  thereafter.  It  was  also  shown, 
that  proof  was  introduced  from  which  it  appeared  that 
Willis  was  unwell  a  few  days  after  the  hiring,  and  so 
continued  up  to  the  time  of  his  death.  It  was  not  posi- 
tively proved  that  he  was  unsound  at  the  time  he  was 
hired,  nor  was  it  pretended  that  there  was  a  warranty 
of  soundness  by  the  plaintiff,  or  that  he  was  chargeable 
with  fraud  or  deceit  in  the  transaction. 

The  court  charged  the  jury,  that  to  sustain  the  plea  of 
fraud,  the  defendant  must  prove  that  the  plaintiff  knew 
of  the  unsoundness  of  the  negro  at  the  time  of  the  hiring, 
and  concealed  it  from  the  defendant.   -But  if  it  were 
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shown  by  the  evidence,  that  the  negro  was  sick  when  he 
was  hired,  and  died  from  a  continuation  thereof,  a  few 
weeks  thereafter,  although  the  plaintiff  was  ignorant  of 
his  sickness,  yet  under  the  plea  of  a  failure  of  considera- 
tion, they  must  find  for  the  defendant.  If,  however,  the 
services  of  the  negro  were  worth  any  thing,  the  plaintiff 
was  entitled  to  recover  an  equivalent  therefor.i 

The  plaintiff's  counsel  moved  the  court  to  instruct  the 
Jury,  that  if  there  had  been  no  breach  of  warranty,  or 
no  fraud,  either  In  misrepresenting  or  concealing  the 
truth  In  regard  to  Willis'  health  when  he  was  hired  by 
the  defendant,  in  the  absence  of  all  proof  that  he  was 
then  unsound,  or  if  unsound,  that  the  plaintiff  was  ig- 
norant of  his  condition— the  defendant  could  not  claim 
an  abatement  from  his  obligation  to  pay  hire, — which 
instruction,  the  court  declined  giving. 

Verdict  and  judgment  for  defendant,  to  reverse  which, 
the  writ  of  error  was  taken. 

The  charge  given,  and  the  refusal  to  charge,  were  as- 
signed as  erroneous. 

Martifij  for  plaintiff  in  error. 

Martin^  for  the  plaintiff  In  error,  to  support  the  grounds 
taken  in  the  assignment  of  error,  cited— (Bl.  1,  B  2,  451; 
2  Porter,  280;  3  Stewart,  140;  lb.  322;  1  Stew.  &  Por. 
71;  2  Stew.  &  Porter,  224.) 

COLLIER,  C.  J.— The  charge  given  in  this  case,  and 
that  refused,  present  the  question — Whether  the  unsound- 
ness or  worthless7iess  of  a  personal  chattel  a£  the  time  of  its 
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3(dej  coQstitute  a  defence  to  an  action  brought  for  the  re- 
covery of  the  purchase  money  ? 

(  It  is  understood  that  the  seller  of  personal  chattels  im- 
pliedly stipulates  that  the  article  sold  is  his  own,  and  that 
he  will  indemnify  the  buyer  for  the  loss,  if  the  title  is  in 
another  person— (3  Bla.  Com.  166 ;  Stuart  vs.  Wilkins, 
Doug.  R.  18;  Furnis  vs.  Leicester,  Cro.  Jac.  474;  Crosse 
vs.  Gardner,  Carth.  Rep.  90;  Macbee's  adm'r  vs.  Gard- 
ner, 2  Har.  4-  Gill's  R.  176;  Chism  vs.  Woods,  Hard.  R.  531; 
Osgood  vs.  Lewis,  2  Har.  &  Gill's  R.  495;  Defreeze  vs. 
Trumper.  1  Johns.  R.  274.)  But  a  sale  by  an  executor, 
administrator,  or  other  trustee,  forms  an  exception  to  the 
rule,  and  does  not  imply  a  warranty  of  title,  unless  there 
be  fraud,  or  perhaps  in  some  instances,  gross  negligence 
—(Forsyth  vs.  Ellis,  4  J.  J.  Marshall's  R.  298 ;  M'Ghee  vs. 
Ellis  &  Browning,  4  Litt.  R.  244 ;  Peter  vs.  Thornton,  ,6 
Monroe's  R.  27 ;  Head  vs.  McDonald,  7  Monroe's  R.  206 ; 
2  Kent's  Com.  374.)  But  to  entitle  the  purchaser  to  re- 
cover for  any  defect  in  the  quality  or  soundness  of  the  ar- 
ticle or  property  sold,  except  under  special  circumstances, 
he  must  prove  that  the  seller  warranted  the  thing  sold 
to  be  good  and  sound,  or  that  he  concealed  or  fraudulent- 
ly represented  its  qualities— (3  Bla.  Com.  164,  165;  2 
Kent's  Com.  374,  and  cases  there  cited ;  1  Peteri^  C.  C. 
R.  317;  Lowndes  vs.  Lane,  2  Coxe's  R.  363;  Sexas  vs. 
Woods,  2  Caine's  R.  48;  Snell  vs.  Morris,  1  Johns.  R.  96 ; 
Perry  vs.  Aaron,  ibid.  129;  Defreeze  vs.  Trumper,  Ibid, 
274;  Holden  vs.  Dakln,  4  Johns.  R.  421 ;  Davis  vs.  Meek- 
er, 5  ibid.  354,  395 ;  Cunningham  vs.  Spier,  13  ibid.  392; 
Fleming  vs.  Slocum,  18  ibid.  403 ;  Wilson  vs.  Shackle- 
ford,  4  Rand.  R.  5  ;  Reed  vs.  Prentiss,  Adams'  R.  174  j 
8  P.  18 
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Lanier  vs.  Auld,  1  Murphy's  R.  138 ;  Erwin  vs.  Maxwell, 
2  Murphy's  R.  245 ;  Smith  vs.  Miller,  2  Bibb's  R.  616 ; 
Glascock  vs.  Wells,  Cook's  R.  262.)  If  the  warranty  be 
express,  it  will  extend  to  all  defects,  whether  known  or 
unknown,  to  the  seller,  unless  they  be  such  as  a  common 
purchaser  might  have  observed  at  the  time  of  the  sale — 
(Onslow  vs.  Eames,  2  Starkie's  N.  P.  R.  81;  Williams  vs. 
Stafford,  8  Pick.  R.  250;  Sweet  vs.  Colgate,  20  Johns.  R. 
196 ;  Bonekens  vs.  Berons  et  al.  3  Rawle's  R.  32 ;  Ex'rs 
of  Hart  vs.  Edwards,  2  Bailey's  R.  306 ;  Watts  vs.  Mat- 
tingly,  1  Bibb's  R.  244 ;  Pile  vs.  Shannon,  Hardin's  R.  55 ; 
Ferrin  vs.  Taylor,  3  Cranch,  270 ;  Butterfield  vs.  Bur- 
roughs, 1  Salk.  R.  211;  Margetson  vs.  Wright,  5  M.  d; 
P.  606;  7  Bingh.  R.  603 ;  8  Bingh.  R.  454.)  What  wiU 
constitute  a  warranty  is  not  always  easy  to  be  determin- 
ed. It  is  certain  that  no  particular  form  of  expression 
is  required.  It  will,  in  general,  depend  upon  the  mean- 
ing of  the  terms,  and  the  sense  in  which  they  were  used 
or  understood  by  the  parties,  whether  they  amount  to  a 
"  warranty,  or  are  to  be  regarded  as  a  representation  of 
the  seller's  opinion.  If  a  man  say  of  property,  of  which 
he  is  on  a  treaty  of  sale,  that  he  knows  its  qualities,  and 
that  it  is  free  from  all  defects,— his  affirmation,  profea- 
slng  to  be  founded  upon  knowledge,  and  not  opinion  or 
belief,  should  be  regarded  as  equivalent  to  a  direct  and 
positive  warranty,  and  oblige  him  to  indemnify  the  pur- 
chaser for  all  defects  existing  at  the  time  of  the  sale, 
whether  known  to  the  seller  or  not.  Upon  this  point, 
Ghaildelor  vs.  Lopus  (Cro.  Jac.  4;  Dyer,  75  a.)  is  a  leading 
case.  There,  the  defendant  being  a  goldsmith,  and  ha- 
ving skill  in  jewels  and   precious  stones,  had  a  stone 
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which  he  affirmed  to  be  a  bezoar  stone,  and  sold  it  to 
the  defendant  for  one  hundred  pounds,  when  in  truth  it 
was  not  a  bezoar  stone.  The  plaintifT  having  recover- 
ed a  judgment  in  the  King's  6ench,  the  case  was*  removed 
to  the  Exchequer  Chamber,  where  all  the  judges  but 
one,  concurred  in  reversing  that  judgment,  holding  the 
bare  affirmation  that  it  was  a  bezoar  stone,  without  war- 
ranting it  to  be  such,  or  fraudulently  misrepresenting  its 
character,  gave  no  cause  of  action  against  the  seller.  In 
Duffee  vs.  Mason,  (8  Cowen's  R.  25,)  the  seller  said  of  a 
colt  he  was  about  selling— "There  is  nothing  the  matter 
with  the  colt :  it  is  well  and  sound,  and  will  make  a  fine 
horse."  The  court  submitted  it  to  the  jury,  to  say  whe- 
ther there  was  a  warranty,  or  only  a  mere  expression  of 
the  vendor's  opinion,  and  directed  them  to  say  how  the 
words  were  understood  by  the  parties.  And  to  the  same 
effect,  are  many  of  the  decisions  in  the  different  States — 
(Chapman  vs.  Murch,  19  Johns.  R.  290;  Whitney  vs. 
Sutton,  10  Wend.  R.  413 ;  13  ibid.  277;  Cook  vs.  Moseley; 
Swett  vs.  Colgate,  20  Johns.  R.  203 ;  Osgood  vs.  Lewis, 
2  Har,  &  Gill,  495 ;  Bacon  vs.  Brown,  3  Bibb's  R.  35 ;  3 
Rawle's  R,  32 ;  7  Serg.  &  Rawle,  480 ;  10  Johns.  R.  484; 
4  Cowen's  R.  444 ;  See  further,  Palsey  vs.  Freeman,  3 
T.  R.  57;  Button  vs.  Cordcr,  7  Taunt.  R.  405 ;  1  Moore's 
R-  109 ;  Cave  vs.  Coleman,  3  M.  &  R.  2.)  It  is  not,  how- 
ever, necessary  that  the  purchaser,  in  order  to  his  in- 
demnity, should  in  all  cases  require  an  express  warran- 
ty. In  some  cases,  the  law  will  imply  it.  Thus,  the 
seller  of  provisions  tacitly  agrees  that  they  are  whole- 
some at  the  time  of  delivery— (1  Fonblanque's  Equity, 
N.  X.  120, 121.)     So.  the  merchant  abroad,  who  fills  an 
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order  for  his  customer  residing  in  this  country,  implied- 
ly stipulates  with  the  purchaser,  that  the  goods  are  mer- 
chantable; and  one  who  sells  by  sample,  undertakes 
that  the  article  to  be  furnished,  is  of  the  quality  of  the 
sample  shown— (2  Com.  on  Con.  263,  et  post;  Hibbert 
vs.  Shee,  1  Camp.  R.  113;  Germaine  vs.  Burton,  3  Stark. 
N.  p.  R.  32 ;  Parker  vs.  Palmer,  4  B.  &  A.  387;  Andrews 
vs.  Kneeland,  6  Cowen's  R.  354 ;  Bradford  vs.  Manly,  13 
Mass.  R.  139;  12  Wend.  R.  413,  566.) 

Where  there  was  no  warranty  at  the  time  of  the  sale, 
but  a  mere  representation,  it  is  not  enough  to  show  that 
the  thing  sold  was  not  such  as  it  was  represented  to  be; 
but  the  purchaser  must  go  farther,  and  prove  such  a  state 
of  facts  or  circumstances,  as  fix  upon  tne  seller  a  know- 
ledge that  his  representation  was  false  when  he  made  it. 
Where  this  is  shown,  the  seller  is  justly  chargeable  with 
a  fraud— (Smith  vs.  Miller,  2  Bibb's  R.  616;  1  Fon- 
blanque's  Eq.  Note  X.  120,  121,  and  cases  cited  above.) 
So,  if  a  vendor  conceal  the  defects  of  property,  he  is 
chargeable  on  the  ground  of  having  suppressed  the  truth, 
to  the  buyer's  prejudice— (Smith  vs.  Rowzee,  3  Marsh. 
Ky.  Rep.  527;  Parkinson  vs.  Lee,  2  East's  R.  314;  Jones 
vs.  Rowden,  4  Taunt.  R.  847.) 

The  general  principles  we  have  laid  down,  apply  with 
all  their  force  to  a  contract  for  the  sale  and  hire  of  a 
slave,  so  far  as  the  nature  of  the  subject  will  allow — 
(Wheeler  on  Slavery,  107,  et  post.)  The  hirer  of  a  slave 
for  a  definite  period^  becomes  his  purchaser  for  the  time 
agreed  on,  and  if  he  dies  before  its  expiration,  the  loss  of 
service  must  be  borne  by  the  hirer,  who,  if  sued  on  his 
undertaking  to  the   owner,  cannot  resist   a  recovery 
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by  showing  that  the  act  of  God  prevej:ited  him  from  de- 
riving a  profit  from  hi^  contract,  unless,  by  its  terms,  it 
provides  for  such  a  contingency— (Reidding  vs.  HaH,  1 
Bibb's  R.  536 ;  Harrison  vs.  Murrell,  5  Monroe's  R.  359  ; 
Williams  vs.  Holcombe,  1  Caro.  L.  Rep.  365 ;  and  McClel- 
Ian  vs.  Cook,  Ala.  Rep.  257.)    *  .  . 

In  Tirginla  and  South  Carolina,  a  different  rule  has 
been  adopted.  In  those  States,  it  Is  held  that  the  owner, 
is  not  entitled  to  recover  hire,  for"  the  time  intervening 
between  the  death  of  the  slave  and  'the  expire^tion  of  the. 
time  for  which  he  was  hired,  but  in  such  a  case,  the  hire 
must  be  ap];iortioned~(George  vs.  Elliott,  2  Hen.  &  Mun. 
R.  6;  Bacbt  vs.  Parncll,  2  Bailey's  R.  424.) 

In  South  Carolina,  it  has  been  repeatedly  adjudged, 
that  the  payment  of  a  sound  price  implies  a  warranty 
of  the  soundness,  by  the  seller  of  a  personal  chattel — 
(Timrod  vs.  Shoolbread,  1  Bay's  R.  324 ;  Rouple  vs.  Mc- 
carty, 1  Bay's  R.  480 ;  Lester  vs.  Ex'ors  of  Graham,  1 
Const  R.  183 ;  State  vs.  Gaillard,  2  Bay's  R.  19 ;  Barnard 
vs.  Yates,  1  Nott  &  McC.  142 ;  Missroon  vs.  Waldo,  2  ib. 
76 ;  Crawford  vs.  Wilson,  2  Const.  R.  353.)  Whatever 
commendation  these  decisions  may  claim  from  the  mo- 
ralist, they  certainly  derive  no  support  from  the  English 
common  law. 

In  the  case  at  bar,  Xhe  instructions  to  the  jury  main- 
tain the  principle,  that  it  is  enough  for  the  purchaser  of 
personal  property  to  show  that  it  was  of  no  value,  though 
the  seller  may  have  made  no  warranty,  nor  have  prac- 
tised a  fraud  upon  him.  In  thus  supposing  the  law  to 
be,  the  Circuit  court  erred:— its  judgment  is  therefore  re- 
versed, and  the  cause  remanded. 
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EVANS  vs.  GORDON. 

1.  Protest  is  not  necessary  to  enable  a  plaintiff  to  maintain  an  ac- 
tion on  a  promissory  note,  or  inland  bill  of  exchange — and 
where  an  averment  of  protest  is  made,  the  fact  being  immate- 
rial, is  not  necessary  to  be  proved. 

2.  Evidence  that  the  note  sued  on  is  not  the  property  of  plain- 
tiff may  be  given  under  the  general  issue. 

3.  Where  judgment  is  not  rendered  on  a  demurrer  to  a  plea, — it 
will  be  presumed  alter  judgment  on  an  issue  to  the  country, 
that  the  plea  was  waived. 

4.  The  payee  of  a  note  made  to  him  as  administrator,  may  sue 
on  the  note  in  his  own  name,  and  so,  also,  the  endorsee  of  a 
promissory  note  received  by  him  as  administrator,  may  main- 
tain action  on  the  note  in  his  own  name, 

6.  The  judgment  of  a  court,  when  right,  will  not  be  disturbed  be- 
cause rendered  for  a  wrong  reason. 

6.  A  demand  of  payment  of  a  note  made  payable  at  a  particular 
place,  is  not  necessary  to  enable  the  holder  to  maintain  action, 
though  it  may  be  matter  of  defence,  for  the  defendant,  if  he 
was  ready  to  pay  at  the  lime  and  place  appointed. 

7,  The  name  of  a  plaintiff  appearing  endorsed  on  the  back  of  a 
note,  does  not  impair  his  right  to  recover. 

Error  to  the  County  court  of  Wilcox  county. 

Assumpsit  on  a  promissory  note,  payable  in  Bank. 

To  an  action  of  assumpsit,  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error,  as  the  maker  of  a 
promissory  not^  payable  and  negotiable  at  the  Branch 
Bank  at  Mobile,  to  the  order  of  Thomas  Evans,  and  en- 
dorsed to  the  defendant,  the  plaiutlfTin  error  pleaded  the 
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general  issue,  and  also  that  the  note  was  not  the  proper- 
ty of  the  defendant  in  error,  in  his  individual  capacity. 
Issue  was  taken  on  the  first  plea — lo  the  second,  there 
was  a  demurrer.  In  the  progress  of  the  cause,  a  bill  of 
exceptions  was  filed  by  the  plaintiff  in  error. 

The  bill  stated,  that  the  plaintiff  ofi'ered  the  note  and 
protest  in  evidence,  to  which  defendant  objected,  as  the 
protest  did  not  set  forth,  that  the  maker  was  notified  of 
it-— when  the  same  was  withdrawn.  Defendant  pro- 
posed to  introduce  a  witness,  to  prove  that  the  note  was 
not  the  property  of  plaintiff  in  his  individual  capacity, 
but  as  the  executor  of  the  estate  of  on^fl^fF^ffhiiimM  lor- 
don ;  but  the  court  refused  to  receiv( 
cause  the  witness  was  an  endorser  on^ 
fore  interested  in  the  event  of  the  sint.  TJef&fttJttlVMifea 
moved  the  court  to  instruct  the  jury,MiEiff®^^|juid  dot 
find  a  verdict  for  plaintiff,  inasmuch  afejhe  projtgs^^  a 
notary  had  not  been  produced  in  evidence/aieUing  forth, 
that  the  note  had  been  protested  for  non-payment,  after 
demand  and  refusal  of  payment  at  the  bank :  and  inas- 
much as  it  was  averred,  in  the  declaration,  that  the  note 
was  presented  for  payment  at  the  bank,  and  payment  re- 
fused, such  presentment  and  refusal  ought  to  be  proved. 
But  the  court  thought  the  averment  immaterial,  and  not 
necessary  to  be  proved,  and  that  it  was  unnecessary  to 
produce  in  evidence  the  protest  of  a  notary  public,  setting 
forth  the  matters  above  stated,  on  a  promissory  note  pay- 
able in  Bank.     To  all  of  which  defendant  excepted. 

Verdict  and  judgment  for  plaintiff— to  reverse  whicb, 
the  writ  of  error  was  sued  out. 

It  was  assigned  for  error— 
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1.  That  there  was  no  such  cause  of  action  produced 
in  evidence,  as  sustained  the  declaration,  and  authorised 
judgment  thereon. 

2.  The  court  below  erred  in  rendering  judgment  upon 
a  verdict,  on  an  issue  to  the  country,  when  an  issue  in 
law  was  joined  on  the  demurrer  to  the  second  plea, 
which  was  not  disposed  of. 

3.  The  court  erred  in  giving  judgment  for  plaintiflF,  he 
not  having  stricken  the  name  of  R.  G.  Gordon,  the  plain- 
tiff, from  the  cause  of  action  sued  on,  before  judgment — 
he  being  an  endorser  thereof. 

4.  The  court  erred  in  giving  and  refusing  the  several 
instructions,  as  shewn  in  the  bill  of  exceptions. 

Porter,  for  the  plaintiff  in  error. 
Phillips,  contra. 

Porter,  for  the  plaintiff  in  error,  contended,  that  al- 
though the  protest  of  such  note  is  not  essential,  yet  when 
His  averrediii  the  declaration,  it  is  incumbent  on  the  party 
making  the  allegation,  to  prove  it— (1  Selwyn's  N.  P. 
315,  note  16.)  To  shew  that  there  was  error,  in  render- 
ing judgment  upon  the  verdict,  on  an  issue  to  the  coun- 
try, when  an  issue  was  pending  in  law,  he  cited.  Minor, 
93  ]  1  Stewart,  37;  ibid.  412.  There  was  no  authority 
for  rendering  judgment,  without  first  striking  off  the 
name  of  Gordon,  who  was  an  endorser— (1  Selwyn,  286, 
and  notes  C.  and  E.)  The  witness,  Evans,  ought  not  to 
5have  been  excluded— (5  Cowen,  23,  155;  1  Selwyn, 
315.)  The  cases  cited  shew  that  endorsements  may  be 
struck  out  at  the  trial     If  they  are  not,  the  paper  must 


THE  SUPREME  COURT  OF  ALABAMA.  145 

Evaos  vs,  Gordon. 

beheld  to  be  transferred  during  the  trial,  or  before— (1 
Marsh.  555 ;  Pitts  vs.  Keym,  1  Stewart,  155.) 

PhiUipSf  for  the  defendant  In  error.  It  was  not  ne- 
cessary that  the  endorsee  should  have  prosecuted  the  ma- 
ker to  insolvency,  before  the  institution  of  the  action 
against  the  endorser,  as  the  note  on  which  the  suit  was 
founded  was  payable  in  banlc— (Aik.  Dig.  329,  330.) 
The  court  would  consider,  that  the  note  was  duly  pro- 
tested, and  notice  given,  until  the  contrary  was  shewn. 
It  was  competent  for  the  plaintiiff  below,  to  sue  in  his 
Individual  character— (I  Chitty's  PL  205,  206;  2  Wil- 
liams on  Executors,  1 149.) 

ORMOND,  J. — As  the  declaration  contained  an  aver- 
ment, that  the  note  was  protested  for  non-payment,  it  is 
Insisted  that  it  was  necessary  to  prove  ic.  Protest  not 
being  necessary  to  maintain  an  action  on  a  promissory 
note  or  inland  bill  of  exchange,  the  averment  of  protest 
being  of  a  fact  entirely  immaterial,  it  was  not  necessary 
to  be  proved.  The  case  referred  to  in  1st  Selwyn's  Nisi 
Prius,  note  16,  has  no  application  here,  as  the  decision 
turned  on  an  act  of  parliament. 

It  is  also  insisted,  that  the  court  erred  in  rendering 
judgment,  the  issue  in  law  being  undisposed  of.  The 
matter  pleaded  in  the  second  plea,  if  it  could  have  been 
given  in  evidence  at  all,  was  admissible  under  the  general 
issue.  As  no  judgment  of  the  court  seems  to  have  been 
iiad  on  the  demurrer  to  that  plea,  we  must  presume  that 
ihe  plea  was  waived.  The  defendant  below  offered  to 
introduce  Thomas  Evans,  the  first  endorser  on  the  note 
8  P.  19 
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sued  on,  to  prove  the  fact  stated  in  the  second  plea,  which 
evidence,  the  court  rejected,  on  the  ground  that  the  wit- 
ness was  interested.  It  is  very  clear,  that  the  witness 
had  no  interest  in  the  suit,  but  it  is  as  certain  that  the 
evidence  was  wholly  immaterial.  If  the  defendant  in 
error  held  the  note,  as  the  representative  of  A.  G.  Gordon, 
he  had  the  legal  title,  and  if  it  had  been  made  directly  to 
him  in  his  representative  character,  he  could  have  sued 
in  his  own  name,  disregarding  the  description  of  his  ti* 
tie.  It  follows,  of  course,  that  he  could  sue  as  endorsee, 
when  there  was  no  such  description.  The  evidence, 
therefore,  should  have  been  excluded,  as  wholly  irrele- 
vant. The  judgment  of  the  court  was  right,  and  will 
not  be  reversed,  because  it  was  rendered  for  a  wrong 
reason. 

It  was  also  insisted,  that  as  the  note  was  payable  at  a 
particular  place,  no  recovery  could  be  had  without  pro- 
ving a  demand  at  the  place  of  payment.  We  are  clearly 
of  opinion  that  no  such  demand  was  necessary  to  main- 
tain the  action;  but  that  it  was  matter  of  defence  for  the 
defendant,  if  he  was  ready  to  pay  at  the  time  and  place 
appointed. 

In  the  case  of  Irvin  vs.  Withers,  (1  Stewart,  234,)  a 
majority  of  the  court  held,  that  a  failure  to  aver  and 
prove  a  demand  in  such  a  case,  was  cured  by  verdict;  the 
minority  holding  that  no  demand  was  necessary.  In 
the  latter  opinion,  we  concur. 

The  name  of  the  defendant  in  error  appearing  on  the 
back  of  the  note,  did  not  impair  his  right  to  recover.  It 
was  doubtless  endorsed  in  blank,  for  the  purpose  of  col- 
lection in  bank,  and  the  note  not  being  paid,  the  en- 
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dorsement  being  merely  formal,  the  title  to  the  note  still 
remains  in  him,  and  the  endorsement  of  his  name  on  the 
back,  must  be  considered  a  mere  nullity.  The  failure  to 
erase  an  endorsement  which  can  have  no  legal  effect, 
certainly  cannot  be  considered  a  valid  objection,  and 
was  so  decided  by  this  court  in  the  case  of  Pitts  vs.  Key- 
ser,  1  Stew.  154.    Let  the  judgment  be  affirmed. 
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1.  If  a  defendant  in  execution  have  property  in  the  county,  it  is 
the  sheriff's  duty  to  levy  upon  it,  unless  it  be  exempted  from 
seizure  by  law. 

2.  The  lien  of  an  execution  does  not  depend  upon  contract,  but 
is  given  by  law,  and  imparts  to  the  elder  the  right  of  satisfac- 
tion, in  preference  to  one  that  has  subsequently  gone  into  the 
sheriff's  hands. 

3.  Yet  this  preference  of  an  older  over  a  younger  execution  cre- 
ditor, does  not  excuse  the  sheriff  from  a  levy  of  the  latter  exe- 
cution, where  the  property  is  not  needed  to  satisfy  the  former. 

4.  A  return  of  mdla  bona  cannot  be  justified  by  the  proof  of  a 
prior  lien,  unless  the  executions  creating  it  were  actually  le- 
vied. 

Error  to  the  County  court  of  Montgomery  county. 

This  W£is  a  motion  against  Bell,   as  sheriff,  suggest- 
ing, that  he  could  have  made  the  money  on  an  execution 
issued  from  Montgomery  County  court,  in  favor  of  the 
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defendant  in  error,  against  Garrett,  Couch  and  Hooks. 
On  the  second  day  of  June,  eighteen  hundred  and  thirty- 
five,  the^.  fa.  was  received  by  Bell,  as  sheriff.  The  ex- 
ecution was  returned  nulla  bona.  The  only  property 
shewn  to  have  been  in  the  possession  of  either  of  the  de- 
fendants, was  four  horses  aud  a  sulky,  worth  the  amount 
of  the  execution,  which  belonged  to  Garrett. 

It  was  admitted  that  a  title  to  a  piece  of  land,  was  in 
Garrett,  worth  from  one  thousand  to  fifteen  hundred  dol- 
lars ;  but  Garrett  was  not  in  possession,  nor  was  it 
shewn  that  Bell  had  any  knowledge  or  notice  of  Gar- 
rett's title  to  said  land.  It  was  proved  that  King's  at- 
torney ordered  Bell  to  levy  on  the  horses  and  sulky  of 
Garrett. 

Bell  then  proved  that  two  executions  against  Garrett, 
one  for  fourteen  hundred  and  forty-two  dollars,  in  favor 
of  one  Freeman,  and  one  for  two  hundred  dollars,  in  fa- 
vor of  Martin,  were  issued,  and  came  into  his  hands  as 
sheriff,  before  the  execution  of  King,  and  both  these  exe- 
cutions were  returned,  "  no  property."  There  was  no 
evidence  that  Bell  had  levied  or  sold  the  personal  proper- 
ty under  either  execution.  Upon  this  evidence,  the  court 
charged,  that  the  fact  of  the  sheriff's  having  older  execu- 
tions in  his  hands  against  Garrett,  was  no  excuse,  unless 
he  had  sold  the  property  under  such  older  executions, — 
to  which  exception  was  taken. 

The  error  assigned,  was  the  charge  of  the  court  be- 
low. 

Darga7iy  for  plaintiffs  in  error. 
Geo.  Gold/hwaifr,  contra. 
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Dargan,  for  plaintiffs  in  error,  contended  that  the  old- 
est ^. /a.  binds  the  property— (1  Conn.  R.  590) — and  if 
the  sheriff  sells  under  the  junior  execution,  he  is  liable  to 
the  plaintiffs  in  the  elder.  After  a  levy,  if  the  sheriff 
discover  older  executions  sufficient  to  exhaust  the  pro- 
perty, he  may  return  the  younger  nulla  6ona.— (Champe- 
nor's  ads  White,  1  Wend.  92.) 

COLLIER,  C.  J.— The  only  question  brought  to  the 
view  of  the  court  in  this  case,  is  this : 

Can  a  sheriff  who  has  returned  b,  fieri  facias,  mdla  bo- 
na, when  a  motion  is  made  against  him,  founded  upon  a 
suggestion  (under  the  statute)  that  with  due  diligence, 
the  amount  thereof  might  have  been  collected  of  the  de- 
fendants in  execution,  successfully  resist  the  motion,  by 
showing  that  he  had  oXAev  fieri  facias'  in  his  hands,  of  an 
amount  equal  to  the  entire  value  of  the  defendants  pro- 
perty, unless  he  also  show  that  these  executions,  entitled 
to  a  prior  lien,  were  levied  on  that  property  ? 

The  mandate  of  the^./a.  directs  the  sheriff,  that  of 
the  goods  and  chattels,  lands  and  tenements  of  the  de- 
fendant,  he  make  the  amount  thereof,  &c.  If  the  defen- 
dant have  property  within  the  county,  it  is  the  sheriff's 
duty  to  levy  upon  it ;  unless  it  be  exempted  from  seizure 
by  the  law— (Frost  vs.  Dougal,  1  Day's  Rep.  128.)  The 
lien  of  an  execution  does  not  depend  upon  contract,  but 
is  given  by  the  law,  and  imparts  to  the  elder  the  right  of 
satisfaction,  in  preference  to  one  that  has  subsequently 
gone  into  the  sheriff's  hands.  Yet  this  preference  of  an 
older  over  a  younger  execution  creditor,  does  not  excuse 
the  sheriff  from  a  levy  of  the  latter,  where  the  property 
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is  not  needed  to  satisfy  the  former,  as  where  the  creditor 
waives  his  priority  or  gives  day,  which,  in  the  case  be- 
fore us,  might  possibly  be  inferred.  But  without  resort- 
ing to  any  such  inference,  we  think  it  clear,  that  a  re- 
turn of  nulla  bona,  cannot  be  justified  by  the  proof  of  a 
prior  lien,  unless  the  executions  creating  it  were  actually 
levied.  In  the  case  of  Champenor's  ads  White,  (1  Wend. 
R.  92.)  the  proceeds  of  the  property  were  actually  ap- 
propriated to  the  payment  of  the  oldest^. /a.— a  circum- 
stance which  very  materially  distinguishes  that  case 
from  the  present. 

The  defence  set  up,  if  allowable  at  all,  must  be  upon 
the  supposition  that  the  sheriff  may  be  proceeded  against 
by  the  older  execution  creditors  for  a  neglect  to  make 
the  money  upon  the^.  fa's  in  their  favorj  and  thus  be 
charged  to  an  extent  greatly  beyond  the  value  of  the 
property  which  was  subject  to  levy.  It  cannot  be  en- 
dured, that  a  sheriff  shall  be  allowed  to  excuse  himself 
from  one  neglect  of  duty,  by  interposing  another.  In 
principle,  this  would  be  to  off-set  one  wrong,  by  showing 
that  the  party  had  committed  another.  Besides,  it  does 
not  appear  that  the  plaintiff,  Bell,  did  not  dispose  of  the 
older  executions,  as  he  w^as  instructed  to  do;  and  even  if 
he  did  not  perform  his  duty  in  regard  to  them,  it  is  by  no 
means  certain  that  the  plaintiffs  in  those  executions  will 
ever  require  him  to  make  good  to  them  the  consequence 
of  his  neglect.  So  that  if  the  defence  interposed  by  the 
plaintiffs  in  error  was  permitted  to  avail,  it  would  so 
happen  that  the  defendant  in  error  might  lose  his  debt, 
though  the  defendant  in  execution  had  ample  property 
liable  to  levy  and  sale.  The  judgment  of  the  County 
court  must  be  affirmed. 
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1.  Objections  raised  to  the  time  of  filing  a  plea  in  abatement, 
founded  on  the  rules  of  court,  must  be  made  in  the  court  be- 
low, and  cannot  be  entertained  in  the  Supreme  court. 

2.  The  right  of  an  administrator  to  the  possession  of  the  personal 
property  of  his  intestate,  is  not  impaired  by  an  injunction  for- 
bidding its  distribution. 

3.  Judgment  for  defendant  on  a  plea  in  abatement,  whether  it  be 
an  issue  in  fact  or  in  law,  is,  that  the  writ  or  bill  be  quashed, 
— and  a  respondeas  ouster  therefore  is  not  awarded. 

Error  to  the  Circuit  court  of  Jackson  county. 

Detinue  for  a  slave. 

The  plaintiff  brought  an  action  of  detinue  in  the  court 
below,  against  the  defendant,  to  recover  a  slave. 

The  defendant  pleaded  in  abatement  of  the  suit,  that 
previous  to  the  institution  of  the  suit,  she  Had  filed  her 
bill  in  chancery,  claiming  said  slave  as  her  own  proper- 
ty, by  virtue  of  a  deed  of  gift  from  her  husband,  the 
plaintiff's  intestate,  and  praying  that  the  plaintiff  be  re- 
strained from  distributing  said  slave  as  part  of  the  estate 
of  said  intestate,  and  that  an  injunction  restraining  such 
distribution  was  in  full  force.  To  this  plea,  the  plain- 
tiff demurred.  The  demurrer  was  overruled,  and  final 
judgment  rendered  in  favor  of  the  defendant. 

The  plaintiff  assigned  for  error — 

1.  That  the  court  erred  in  receiving  the  plea,  as  it  did 
not  appear  that  it  was  filed  in  proper  time ; 

2.  In  overruling  the  demurrer; 
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3.  In  rendering  a  final  judgment  without  granting  the 
plaintiff  leave  to  reply  to  the  plea. 

Robinson,  for  plaintiff  in  error. 
Parsons,  contra. 

Robinson,  for  plaintiff  in  error,  cited  2  Porter,  260,  to 
shew  that  the  plea  of  defendant  below  ought  not  to  have 
been  sustained,  not  being  filed  in  proper  time.  The 
court  was  wrong  in  overruling  plaintiff's  demurrer  to 
the  plea,  as  it  was  entitled  of  no  term  of  the  court — (1 
Chitty's  PL  448 ;  1  Tidd.  588)— and  because  a  former 
suit  of  defendant  against  plaintiff,  could  not  be  plead  in 
abatement  of  the  action— (1  Chitty's  PI.  443;  1  Saund. 
on  PI.  and  Ev.  17,  18.)  Judgment  final  ought  not  to 
have  been  rendered  without  leave  to  reply— (Aik.  Dig. 
277.) 

ORMO^iD,  J.— The  first  assignment  of  error  rests  for 
support  on  the  twelfth  Rule  of  Practice,  which  is,  that 
"  No  plea  in  abatement  shall  be  received,  if  objected  to, 
unless  by  the  endorsement  of  the  clerk,  it  appear  to  have 
been  filed  within  the  time  allowed  for  pleading."  It 
does  not  appear  from  the  record,  that  any  objection  was 
made  by  the  plaintiff  to  the  filing  of  this  plea :  we  can 
not  therefore  presume  that  such  was  the  fact.  To  per- 
mit the  objection  to  be  made  here,  when  it  was  not  made 
in  the  court  below,  would  be  productive  frequently  of 
great  injustice,  as  the  pleadings,  if  entitled  at  all,  are 
generally  entitled  of  the  proper  term.  The  record  would 
not  itself  disclose  the  true  time  of  filing  the  plea,  and  if  it 
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did,  it  might  be  that  the  delay  was  caused  by  the  plain* 
tiff  himself.  In  this  case,  it  appears  that  an  office  Judg- 
ment for  failing  to  plead,  was  set  aside,  and  leave  given 
the  plaintiffs  to  file  their  declaration,  and  to  the  defen- 
dant to  file  her  plea.  In  every  view  that  we  can  take, 
there  is  great  propriety  in  requiring  the  objection  to  the 
filing  of  the  plea,  to  be  made  in  the  court  below.  The 
demurrer  merely  questions  the  legal  sufllciency  of  the 
plea— not  the  time  of  filing  it.  This  was  so  determined 
by  this  court,  in  the  case  of  Callison  vs.  Lemons,  (2  Por- 
ter's R.  145.) 

But  the  plea  itself  is  clearly  bad.  The  right  of  the 
plaintiffs  to  the  possession  of  the  personal  property  of 
their  intestate,  is  not  impaired  by  an  injunction,  forbid- 
ding its  distribution.  It  is  both  their  right  and  their  du- 
ty, to  take  the  necessary  steps  to  have  the  property  of 
their  intestate  in  a  condition  for  distribution,  when  the 
proper  time  arrives  ;  or  to  answer  any  other  exigency 
which  the  law  might  cast  on  tliem,  as  the  representatives 
of  the  deceased. 

In  the  case  of  McGowen  and  wife  vs.  Young,  (2Stew't, 
276,)  an  action  of  trover  had  been  commenced  for  the 
conversion  of  four  slaves.  On  tlie  trial,  the  defendant 
offered  in  evidence  the  record  and  proceedings  in  a  chan- 
cery suit,  by  which  it  appeared,  that  the  plaintiff  had 
been  enjoined  from  removing  the  property  in  question, 
out  of  the  State.  But  the  court  held  that  this  did  not  bar 
the  action,  although  the  residuary  interest  was  in  the 
defendant.  So,  in  this  case,  the  injunction  forbidding 
distribution  of  tlie  slave  in  question,  did  not  at  all 
Interfere  with  the  right  of  the  plaintiffs  to  the  possea- 
8R  20 
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Bioa  of  the  slave,  as  the  representatives  of  their  intestate. 
What  ;would  have  been  the  result,  if  the  injunction  had 
been,  that  no  suit  should  be  instituted  by  the  plaintiffs 
at  law,  to  recover  the  possession  of  the  slave,  it  is  not  ne- 
cessary now  to  determine.  It  is  sufficient  that  the  pre- 
sent bears  no  analogy  to  such  a  case.  The  court  below, 
therefore,  erred  in  not  sustaining  the  plaintiffs  demurrer 
to  the  defendant's  plea. 

The  third  assignment  of  error  is  not  well  taken.  The 
judgment  for  the  defendant  on  a  plea  in  abatement, 
whether  it  be  an  issue  in  fact  or  in  law,  is,  that  the  writ 
or  bill  be  quashed :  there  was  therefore  no  error  in  not 
awarding  a  respondeas  ouster.  But  for  the  error  pointed 
out,  the  Judgment  must  be  reversed,  and  the  cause  re- 
manded. 
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1.  By  the  law  merchant,  the  endorser  of  a  promissory  note  stipu- 
lates with  the  endorsee,  and  each  subsequent  holder,  in  the 
ordinary  course  of  business,  that  if  demand  of  payment  is 
made  by  the  maker  at  its  maturity,  and  due  notice  of  the  non- 
payment given  to  him, — he,  himself,  will  pay  the  note. 

2.  No  precise  form  of  notice  is  required, — it  may  be  verbal  or  in 
writing: 

3.  And  where  the  parties  all  reside  in  the  same  city,  it  is  neces- 
sary in  order  to  fix  the  endorser's  liability,  that  he  be  personal- 
ly informed  of  the  dishonor  of  the  note,  either  verbally  or  in 
writing :  or  a  notice  should  be  left  at  his  dwelling  house  or 
place  of  business. 

4.  Therefore,  where  the  holder,  within  proper  time  after  the  dis- 
honor of  the  note,  leaves  a  verbal  or  written  notice,  at  the  en- 
dorser's counting  room  or  place  of  doing  business,  but  it  is  not 
shewn  to  have  been  left  during  the  hours  of  business,  all  the 
parties  residing  in  the  same  city, — such  notice  would  not  be 
sufficient. 

5.  But  if  the  party  entitled  to  notice,  absent  himself  from  his 
place  of  business  during  the  hours  of  business,  without  leav- 
ing any  one  to  attend  to  his  interest, — the  holder  will  be  ex- 
cused from  ffivingf  notice  there. 

6.  Bui  if  the  endorser  has  used  the  precaution  to  obtain  an  as- 
signment of  all  the  effects  of  the  drawer  or  maker,  to  be  ap- 
plied to  the  payment  of  the  paper  endorsed,  he  cannot  claim 
an  exemption  from  liability,  because  he  has  not  had  regular 
notice  of  the  dishonor  of  the  bill  or  note. 

7.  So,  if  he  has  protected  himself  by  taking  collateral  security, 
sufficient,  to  cover  the  endorsement,  he  impliedly  waives  his 
legal  right  to  notice. 

8.  Though,  to  this  rule,  there  might  be  an  exception. 
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9.  A  room  to  \)irhich  a  man  is  accustomed  to  resort,  but  in  which 
it  is  not  shewn,  that  he  carries  on  any  regular  trade  or  employ- 
ment^ cannot  be  considered  his  place  of  .business. 

10.  And  if  the  holder  of  paper  call  at  a  room  thus  resorted  to, 
for  the  purpose  of  giving  notice  to  its  occupant  of  the  dishonor 
of  a  note  endorsea  by  him,  at  a  time  when  he  is  absent : — ^the 
holder  is  not  excused  from  giving  notice :  especially  where 
the  endorser  has  a  dwelling  house  and  livery  stables  within 
the  same  city,  the  latter  of  which,  he  personally  superintends. 

Error  to  the  County  court  of  Mobile. 

Assumpsit  on  a  promissory  note. 

This  action  was  brought  by  the  holder  against  an  en- 
dorser, who  pleaded  the  general  issue,  and  a  verdict  was 
rendered,  and  judgment  entered  up  against  the  defen- 
dant. 

On  the  trial  of  the  case,  the  plaintiff  proved  the  note, 
endorsement  and  protest.  B.  Stanton,  one  of  the  firm  of 
Labuzan  &  Stanton,  who  were  the  last  endorsers  on  the 
note,  was  then  produced,  on  the  part  of  the  plaintiflF, 
who  proved  that  he  anticipated  the  non-payment  of  the 
note,  some  days  before  its  maturity,  and  in  order  to  be 
able  to  fix  the  liability  of  defendant,  he  enquired  where 
Stephenson's  place  of  business  was,  and  was  informed 
that  it  was  in  an  upper  room  in  a  house  in  the  city  of 
Mobile.  On  the  day  the  note  was  protested,  he  called 
twice  at  the  room  designated,  and  enquired  for  defen- 
dant, with  a  view  of  giving  him  notice — he  found  no  one 
but  a  servant,  who  giving  an  equivocal  answer,  he  put 
the  note  in  the  post  office.  He  also  left  a  notice  at  the 
room  in  question. 

Another  witness  proved,  that  the  room  in  question 
was  thg  defendant's  place  of  business,  but  that  defendant 
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had  a  dwelling  house  in  the  city,  where  he  then  resided, 
and  also  kept  a  livery  stable,  which  he  superintended 
himself. 

Plaintiff  then  read  in  evidence,  a  deed  made  by  one 
White,  the  maker  of  the  note,  conveying  the  property  for 
which  the  note  was  given,  to  defendant,  as  an  indemnity 
against  the  note — The  property,  however,  only  sold  for 
one  thousand  dollars. 

The  court  charged  the  jury,  thatthfe  law  made  it  necessa- 
ry,  in  order  to  bind  an  endorser,  that  he  should  have  no- 
tice, and  if  residing  in  the  city,  a  verbal  notice,  or  notice 
in  writing,  left  at  his  residence,  counting  room,  or  place 
of  business,  on  the  same  day,  or  day  after  the  protest. 
If  they  were  satisfied  from  the  evidence,  that  defendant 
in  this  case  had  such  notice,  they  would  find  for  the  plain- 
tiflf;  or  if  defendant  had  secured  himself  by  taking  a  deed 
of  trust  on  the  property  or  effects  of  the  maker  of  the 
note,  they  might  find  for  plaintiff,  although  defendant 
had  no  notice  of  protest,  (kc.  But  if  the  indemnity  was 
insufficient,  proof  of  demand  and  notice  was  indispensa- 
ble. Exceptions  were  taken  by  defendant  to  the  charge. 
Plaintiff  in  error  assigned— 

1,  That  evidence  was  admitted  which  was  inadmis- 
sible ; 

2.  That  the  chage  of  the  court  was  incorrect  in  point 
of  law. 

Campbell^  for  plaintiff  in  error. 

COLLIER,  C.  J.~The  points  made  at  the  argument 
arise  out  of  the  bill  of  exceptions,  and  present  these  ques- 
tions : 


158 


REPORTS  OP  CASES   IN 


Stephenson  rs.  Primrose. 


First.— Is  the  oniission  to  give  notice  to  an  endorser,  of 
the  non-payment  of  a  promissory  note,  excused  by  proof, 
that  the  liolder,  within  the  proper  time  after  its  dishonor, 
left  a  written  or  verbal  notice  at  the  endorser's  counting- 
room,  or  place  of  doin;^  business,  where  all  the  parties 
reside  in  the  same  city  I 

Second. — If  an  endorser  has  secured  himself  by  a 
mortgage  or  lien  on  the  property  of  the  maker,  does  he 
thereby  waive  his  right  to  notice  of  a  demand  and  refu- 
sal? 

Third. — Can  a  room  to  which  a  man  is  accustomed  to 
resort,  but  in  whicli  it  is  not  shown,  that  he  carries  oa 
any  regular  trade  or  employment^  be  considered  his  place  of 
business — and  if  the  holder  of  paper  call  at  a  room  thus 
resorted  to,  for  the  purpose  of  giving  notice  to  its  occu- 
pant of  the  dishonor  of  a  note,  endorsed  by  him,  at  a 
time  when  he  is  absent,  is  tJie  holder  excused  from  giving 
notice;  especially  where  it  appears  that  the  endorser 
has  a  dwelling  house  and  livery  stables  within -the  same 
city,  the  latter  of  which  he  personally  superintends? 

First. — Every  endorsement  of  a  promissory  note,  con- 
stitutes in  itself  a  new  and  substantive  contract.  Ac- 
cording to  the  law  merchant,  the  endorser  stipulates 
with  the  endorsee,  and  each  subsequent  holder,  (in  the 
ordinary  course  of  busincs.s,)  that  if  a  demand  of  pay- 
ment is  made  of  the  maker  at  its  maturity,  and  due  no- 
tice of  the  non-payment  to  given  him,  then,  he  himself  "wWl 
pay[the note.  Theundertakingof  thcendorser iscondition- 
al:  contemplating  some  act  to  be  done  on  the  part  of  the 
holder;  and  before  his  liability  becomes  absolute,  it  must 
be  shewn,  cither  that  a  performance  of  the  condition 
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was  prevented  by  some  act  of  the  party  entitled  to  claim 
its  benefit,  or  that  he  has  waived  the  necessity  of  per- 
forming it. 

No  precise  form  is  required  in  giving  notice  to  an  en- 
dorser. Its  object  is  to  inform  him  of  the  failure  of  the 
maker  to  meet  his  engagement  with  promptness,  and  to 
advise  him  that  he  will  be  looked  to,  for  payment,  in 
order  that  he  may  take  measures  for  his  indemnity;  and 
any  means  of  communicating  this  information,  whether 
verbally  or  in  writing,  will  be  sufficient— (Shed  vs.  Brett, 

I  Pick.  Rep.  401;  Mills  vs.  the  Bank  of  the  United  States^ 

II  Wheat.  Rep.  431;  Reedy  vs.  Seixas,  2  Johns.  Cases, 
337;  Smith  vs.  Whiting,  12  Mass.  R.  6;  Cowles  vs.  Hart&, 
3  Conn.  Rep.  516 ;  Solarte  vs.  Palmer,  7  Bingh.  Rep. 
6290 

In  the  case  before  us,  the  note  was  made  payable  at 
the  Bank  of  Mobile.  The  parties  both  resided  in  that 
city,  so  that  according  to  a  well  established  rule,  it  was 
necessary  in  order  to  fix  the  endorser's  liability,  that  he 
should  have  been  personally  informed  of  the  dishonor  of 
the  note,  either  verbally  or  in  writing ;  or  a  notice  should 
have  been  left  at  his  dwelling  house,  or  place  of  busi- 
ness. Either  mode  would  have  been  sufficient,  but  one 
or  the  other  was  essential,  unless  the  plaintiflF,  by  his 
own  act,  prevented  it— (Williams  vs.  the  Bank  of  the 
United  States,  2  Pet.  Rep.  96 ;  Ireland  vs.  Kip,  10  Johnst, 
Rep.  490;  11  ibid.  231;  Bank  of  Columbia  vs.  Law- 
rence, 1  Pet.  Rep.  578 ;  Smedes  vs.  the  Utica  Bank,  20 
Johns.  R6p.  372 ;  3  Kent's  Com.  and  cases  there  cited.) 
It  is  not  pretended  that  a  personal  notice  was  given  ta 
the  plaintiff,  but  only  that  a  room  in  the  city  (understood 
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by  the  holder  to  be  his  place  of  business,)  was  twice  vis- 
ited for  the  purpose  of  giving  him  notice  of  the  dishonor 
of  the  note— that  he  was  not  in  the  room  at  either  of 
these  visits,  nor  was  any  one  else,  but  a  servant,  who,  to 
the  witness'  enquiries,  returned  an  equivocal  answer. 
The  holder  made  no  farther  effort  to  find  the  plaintiflF, 
but  deposited  a  written  notice  in  the  post  office,  for  him. 
Conceding  that  the  place  at  which  the  plaintiff  was 
sought,  was  his  place  of  business,  and  still  we  think  the 
effort  to  give  notice  was  insufficient.  It  is  indispensable 
to  the  holder's  right  of  recovery,  to  prove  that  the  en- 
dorser has  been  duly  advised  of  the  default  of  the  maker; 
or  to  shew  a  sufficient  excuse  for  the  failure  to  give  him 
notice.  Now,  to  make  the  excuse  available,  it  should 
have  been  shown,  not  only  that  the  witness  called  at 
the  plaintiff's  place  of  business,  but  it  should  appear  fur- 
ther, that  the  visit  was  made  at  a  seasonable  time — viz. 
within  the  hours  of  business.  Then,  it  may  be  supposed 
that  he  should  be  there  in  person,  or  if  absent,  that  his 
clerks,  or  others,  were  there,  to  receive  and  communicate 
a  notice  to  him;  but  when  the  hour  for  relaxation,  or  ra- 
ther the  period  for  the  suspension  of  business  shall  have 
arrived,  the  man  of  business  should  be  sought  rather  at  his 
dwelling  house,  than  elsewhere. 

In  Shed  vs.  Brett  and  Trustees,  (1  Pick.  Rep.  413,)  a 
notary  public  testified,  that  when  the  note  became  due, 
he  went  with  it,  at  the  request  of,  the  endorsee,  to  the 
place  of  business  of  the  promisors,  and  found  it  closed,  no 
person  being  there,  of  whom  he  could  make  a  demand. 
It  was  objected,  that  the  testimony  did  not  prove  a  de- 
mand, nor  a  sufficient  excuse  for  it.    The  court  coosid- 
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ered,  that  what  was  done  was  sufficient,  if  the  witness 
could  state  that  he  went  to  the  place  of  business  of  the 
makers,  in  business  hours,  but  unless  he  could  state  this 
fact,  the  demand  was  not  excused,  and  the  endorser  was 
not  liable. 

In  Crosse  vs.  Smith  and  others,  (1  M.  &  S.  545,)  an  ef- 
fort was  made  to  give  notice  to  the  drawers,  of  the  non- 
payment of  a  bill  of  exchange,  by  sending  it  to  their 
counting-house  during  hours  of  business,  on  two  succes- 
sive days,  knocicing  there,  and  making  sufficient  noise  to 
be  heard  by  persons  within,  and  waiting  there  several 
minutes — the  inner-door  being  locked.  This  was  con- 
sidered sufficient,  without  leaving  a  written  notice,  or 
sending  it  by  tlie  post. 

And  in  Goldsmith  and  others  vs.  Bland  and  others, 
(Bailey  on  Bills,  127,  or  late  ed.  224,  note  1,)  with  the 
view  of  charging  the  defendants  as  the  endorsers  of  two 
foreign  bills,  and  to  prove  notice,  it  was  shown  by  the 
plaintiffs,  that  they  sent  a  clerk  to  the  defendant's  coun- 
ting-house, between  four  and  five  o'clock  in  the  evening 
—nobody  was  in— the  clerk  saw  a  servant  girl,  who  said 
no  one  was  there,  and  he  returned,  having  left  no  mes- 
sage with  her.  Lord  Eldon,  who  presided  on  the  cir- 
cuit, told  the  jury,  that  if  they  thought  the  defendant 
ought  to  have  had  somebody  in  the  councing-house  at  the 
time,  he  was  of  opinion  that  the  plaintiffs  had  done  all 
that  was  necessary,  by  sending  their  clerk— that  the  no- 
tice was  in  law  sufficient,  if  the  time  was  regular,  &c. 
The  learned  Lord  doubtless  intended  to  refer  to  them  the 
question  of  fact,  whether  the  call  was  made  at  the  de- 
fendant's counting-liousc,  within  business  hours,  and  no- 
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thing  more;  for  this  fact  being  found  affirmatively,  the 
law  determined  the  sufficiency  of  the  excuse  to  give  no- 
tice. 

Goldsmith  and  others  vs.  Bland  others,  says  Mr.  Justice 
Washington,  (2  Peters'  Rep.  101,)  decides  "that  it  was 
sufficient  to  send  a  verbal  notice  to  the  defendant's  coun- 
ting-house, and  if  no  person  be  there  in  the  ordinary 
hours  of  business  to  receive  it,  it  is  not  necessary  to  leave 
or  send  a  written  one.  "  Tlie  principle  of  this  decision 
is,"  says  that  learned  judge,  "  that  the  counting-house  of 
the  defendant,  is  the  place  in  which  the  holder  was  enti- 
tled, during  the  regular  hours  of  business,  to  look  for  the 
person  for  whom  the  notice  was  intended^  or  for  some 
one  authorised  by  him  to  receive  it"— (See  further,  Bowes 
vs.  Howe,  5  Taunt.  R.  30 ;  4  T.  R.  456 ;  1  B.  &  Pul. 
394.) 

This,  we  think,  authority  ample  to  show  that  a  draw- 
er or  endorser  of  a  bill  or  note,  may  be  sought  within 
the  regular  time  after  the  dishonor  of  either,  at  their 
places  of  business,  for  the  purpose  of  giving  them  a  no- 
tice, and  if  absent  during  the  hours  of  business,  without 
leaving  any  one  to  attend  to  their  interest,  the  holder 
will  be  excused  from  giving  notice.  In  the  case  before 
us,  it  does  not  appear  that  either  of  the  visits  to  the  room 
in  which  the  plaintiffs  carried  on  business,  was  made 
within  business  hours,  and  as  the  excuse  for  omitting  to 
give  notice  was  incomplete,  without  proof  of  that  addi- 
tional fact,  the  judge  of  the  County  court,  in  not  thus 
qualifying  his  instructions  to  the  jury  on  this  point,  mis- 
took the  law. 

Second.— If  an  endorser  has  used  the  precaution  to  ob- 
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tain  an  assignment  of  all  the  effects  of  the  drawer  or 
maker,  to  be  applied  to  the  payment  of  the  paper  en- 
dorsedy  he  cannot  claim  an  exemption  from  liability,  be- 
cause he  has  not  had  regular  notice  of  the  dishonor  of 
the  bill  or  note.  The  reason  why  he  is  entitled  to  no- 
tice is,  that  he  may  take  the  necessary  measures  to  ob- 
tain payment  from  the  parties  liable  to  him,  and  if  no- 
tice be  not  given,  it  is  a  presumption  of  law,  that  he  is 
prejudiced  by  the  omission ;  but  if  the  endorser  has  al- 
ready obtained  a  transfer  of  the  entire  estate  of  the 
drawer  or  maker,  he  would  have  nothing  to  gain  by  a 
notice,  and  consequently,  could  not  be  injured  by  the 
want  of  it.  So,  if  the  endorser  has  protected  himself 
from  loss,  by  taking  collateral  security  sufficient  to  cover 
his  endorsement,  he  has  impliedly  waived  his  legal  right 
to  require  proof  of  demand  and  notice.  We  do  not  un- 
dertake to  determine,  that  this  latter  proposition  is  uni- 
versally true:  be  this  as  it  may,  it  will  be  time  enough 
to  enquire  whether  it  has  its  exceptions,  when  a  proper 
case  shall  arise. 

As  the  effect  of  an  assignment  of  property,  or  a  collate- 
ral security,  upon  the  general  rights  of  an  endorser,  is 
for  the  first  time  brought  before  this  court,  it  may  not  be 
out  of  place  to  enquire  how  the  question  stands  upon 
authority.  Corney  vs.  Da  Costa,  (1  Esp.  R.  302,)  is  the 
earliest  case  that  has  fallen  under  our  notice.  In  that 
case,  it  appears  that  the  defendant  was  sued  as  the  en- 
dorser of  a  promissory  note.  To  secure  him  against  the 
makers  default,  he  had  taken  of  their  effects,  an  amount 
equal  in  value  to  the  note.  ]\Ir.  Justice  Duller  said  it  was 
undoubtedly  true,  that  an  endorser  should  have  notice  of 
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the  dishonor  of  a  note,  but  that  was  not  the  case,  where 
he  could  not  suffer  from  the  want  of 'it.  The  maker  had 
waived  his  right  to  insist  upon  a  notice,  and  was  liable 
at  all  events.  In  Brown  vs.  Maffey,  (15  East's  R.  222,) 
Mr.  Justice  Bayley  cites  Corney  vs.  Da  Costa,  and  says  It 
was  decided  upon  the  ground,  that  it  "  would  have  been 
a  fraud  in  the  endorser,  to  call  upon  the  maker,  because, 
before  it  became  due,  the  maker  had  deposited  effects  in 
his  hands,  to  answer  the  amount  of  his  endorsement,  and 
therefore,  he  had  no  right  to  complain  of  the  want  of  no- 
tice." v 

Bond  and  others  vs.  Farnham,  (5  Mass.  R.  1  t^O,)  was 
a  case  in  which  the  plaintiff,  to  obviate  the  neces^ty  of 
notice  to  the  endorser,  proved,  that  before  the  noteNyas 
payable,  the  maker  had  assigned  all  his  property  to  t&e 
defendant,  for  his  security  against  his  endorsementi. 
The  court  considered,  that  notice  was  not  essential  to  th^ 
plaintiff's  right  of  recovery,  and  say,  "  The  case  most) 
analagous  to  this,  is,  where  a  drawer  of  a  bill  had  no  ef-  \ 
fects  in  the  drawee's  hands.  He  cannot  insist  upon  a 
demand  upon  the  drawee,  for  he  could  not  expect  an  ac- 
ceptance, and  he  suffers  no  injury  by  the  want  of  it. 
The  endorser  of  a  note  resembles  the  drawer  of  a  bill. 
Although  once  having  effects,  as  he  had  a  demand  on  the 
maker,  yet  he  has  afterwards  withdrawn  from  the  ma- 
ker all  his  property,  to  enable  himself  to  meet  his  own 
endorsement,  and  had  not,  when  the  bill  was  payable, 
any  remedy,  unless,  perhaps,  the  miserable  one  of  seiz- 
ing the  body  of  a  man  worth  nothing."  In  Barton  vs. 
Baker,  (1  Serg.  &  Rawle's  R.  334,)  the  court  cite,  with 
approbation.  Bond  and  others  vs.  Farnham,  and  thougbt 
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it  not  unreasonable  to  presume,  that  an  endorser,  situa- 
ted as  was  the  defendant  in  that  case,  took  upon  himself 
to  provide  for  the  paper  endorsed  by  him.  This  question 
was  also  considered  in  the  Mechanics'  Bank  of  New 
York  vs.  Griswold,  (7  Wend.  Rep.  165.)  and  the  conclu- 
sion attained,  that  where  an  endorser  is  amply  indemni- 
fied by  the  maker,  or  where  he  has  taken  an  assign- 
ment of  all  his  effects  to  meet  his  responsibility,  he  can- 
not resist  a  recovery  by  insisting  on  the  want  of  notice. 

Prentiss  vs.  Danielson,  (5  Conn.  Rep.  176,)  was  a  case 
in  which  the  maker  of  a  note  had  conveyed  certain  pro- 
perty to  the  endorser,  to  indemnify  himself  against  his 
liabilities  and  endorsements  on  account  of  the  maker ; — 
the  property  conveyed  was  an  insufficient  security.  The 
court  held,  that  if  an  endorser  receives  security  to  meet 
a  particular  endorsement,  he  waives  a  demand  and  no- 
tice in  respect  to  that  endorsement,  but  not  as  to  any 
other.  But  inasmuch  as  the  defendant  was  implicated 
for  the  maker  to  the  full  amount  of  the  property  convey- 
ed, aside  from  the  note  in  question,  and  as  his  liability 
growing  out  of  the  endorsement  of  the  note  was  extin- 
guished, before  the  security  was  given,  the  conveyance  of 
the  property  for  his  indemnity,  did  not  have  the  effect  of 
reviving  it.  And  in  Tower  vs.  Durell,  (9  Mass.  R.  332,) 
the  principle  decided  in  Bond  and  others  vs.  Parnham,  is 
recognised;  but  the  court  determine,  that  where  an  en- 
dorser of  a  promissory  note,  believes  a  demand  to  have 
been  duly  made  on  the  maker,  and  that  notice  has  been 
duly  given  to  himself,  and  believing  himself  therefore  li- 
able, takes  measures  for  his  indemnity,  this  will  not  ex- 
cuse the  holder  from  proving  a  regular  demand  and  no- 
tice. 
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The  last  case  we  shall  notice,  is  Mead  vs.  Small,  (2 
Greenl.  R.  207.)  In  that  case,  the  endorser  had  taken  a 
mortgage  on  real  estate,  which  was  a  svfficiejit  security 
for  the  amount  of  the  note  endorsed — The  court  decided 
that  "  if  the  endorser  has  protected,  himself  from  eventu- 
al loss  by  his  own  act,  in  taking  security  from  the  ma. 
ker,  such  conduct  must  be  considered  as  a  waiver  of  the 
legal  right  to  require  proof  of  demand  and  notice.  And 
we  are  of  opinion  accordingly,  that  the  facts  before  us 
clearly  shew  such  a  waiver  in  the  present  case." 

The  court  also  said,  that  the  facts  presented  a  stronger 
case  for  the  plaintiff,  than  Bond  and  others  vs.  Farnham. 
There,  the  property  pledged  was  not  a  svfficient  indem- 
nity, but  it  was  all  the  maker  had — while  in  the  case  be- 
fore them,  the  security  was  ample— (See  also  Chitty  on 
Bills,  203 ;  3  Kent's  Com.  79.) 

The  inferences  deducible  from  the  cases  cited,  are — 

1.  Where  an  endorser,  before  the  maturity  of  the  note, 
obtains  an  assignment  of  all  the  maker's  property,  to 
meet  his  responsibility,  he  impliedly  waives  his  right  to 
insist  on  a  demand  of  payment,  and  notice  of  non-pay- 
ment. 

2.  Where  the  endorser  receives  of  the  maker  a  collate- 
ral security,  whether  by  mortgage  or  otherwise,  to  in- 
demnify him  against  the  consequences  of  his  endorse- 
ment, if  the  security  be  sufficient^  the  maker's  default  will 
fix  the  endorser's  liability^  without  the  previous  steps  of 
a  demand  and  notice.;  The  judge  of  the  County  court 
stated  the  law  to  the  jury  as  we  have  laid  it  down  in 
our  second  inference,  so  that  the  verdict  could  not  have 
been  influenced  by  any   consideration  growing  out  of 
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the  deed  of  trust ;  for  it  clearly  appears,  that  the  proper- 
ty covered  by  the  deed  was  far  from  being  an  adequate 
indjemnity. 

3.  The  term  ".business,"  in  common  parlance,  means 
that  employment  which  occupies  the  titne,  attention  and  la- 
bor.  That  which  a  man  occasionally  engages  in,  as  op- 
portunity offers,  or  inclination  prompts,  is,  for  the  time 
being,  his  business ;  yet,  so  far  as  the  question  we  are 
examining  is  concerned,  the  law  uses  that  term,  to  indi- 
cate a  regular  and  legal  employment— not  one  that  is  oc- 
casional^' irregular  •  or  illegaL  And  a  place  of  bjisiness 
must  be  understood*  to  be  a. place  actually  occupied,  ei- 

ther  continually*  or  at  regular  periods,  by  a  person  or  his 

* 

clerks,  or  those  in  his  employment.  If  business  is  trans-  • 
acted  there  sometimes,  but  at  no  stated  periods,  the  oc- 
cupan't,  hi's  clerks,  &c.,  cannot  be-  supposed  to  be  there  at 
any  other  time  to  receive  nqtice  of  the  dishonor  of  paper. 
To  make  a  room  a  place  of  business,  in  contemplation  of 
laWj  the  employment  must  be  of  a  nature  not  criminal. 
Thus,  ^  place  at  which  a  batid  of ' freebooters  are  accus- 
tomed regularly  to  assemble  to  divide  their  unholy  thrifty 
or  at  which  the  gambler  statedly  exhibits  his  arts^  to  al- 
lure the  idle  and  incautious,  cannot  be  regarded  as  their 
places  of  business:  for  their  emplgyments  being  de-* 
nounced  as  criminal,  the  law  will  not  pre*ime  that  ihey 
should  be  at  the  places,  at  which  they  are  carried  on, 
when  they  are  absent ;  and  consequently,  does  not  con- 
sider an  ineffectual  effort  to  give  them  notice  there, 
equivalent  to  personal  notice. 

It  was  shown  at  the  trial,  that  the  only  business  pur- 
sued by  the  plaintiff,  was  that  of  keeping  a  livery  stable 
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at  another  part  of  the  city,  than  that,  at  which,  the  room 
he  was  sougnt,  was  situated— that  he  superintended  It 
in  person,  and  was  frequently  there.  It  also  appeared, 
that  the  plaintiflf  had  a  dwelling  house  in  the  city,  where 
he  resided,  and  though  he  might  often  be  found  at  the 
roonij  there  was  no  propf  that  he  carried  on  any  particu- 
lar business  there.  These  facts  clearly  show  that  the 
rjoom  was  not  used  by  the  plaintiflf  for  any  regular  busi- 
ness, but  his  place  of  business  was  his  livery  stable ;  and 
either  there  or  at  his  dwelling  house,  should  he  have 
been  sought.  We  deem  it  unnecessary  to  determine, 
whether  the  instruction  moved  upon  this  point  should 
have  been  given,  considering  the  terms  in  which  it  was 
€U3ked :  as  the  Judgment  must  be  reversed  upon  the  first 
ground,  the  plaintiff,  should  it  become  necessary  upon  a 
second  trial,  can  modify  his  motion  for  instructions,  in 
conformity  with  the  law,  as  we  have  ascertained  it. 
Judgment  reversed,  and  cause  remanded. 


THE  SUPREME  COURT  OP  ALABAMA.  169 


Houck  V8,  Scott* 

: »    ■ 


itOUCK   VS.  SCOTT. 

1.  After  judgement  of  respondeas  ouster,  upon  a  demurrer  to  a 
plea  in  abatement, — no  other  plea  in  abatement  can  be  allowed* 

Error  to  the  Circuit  court  of  Morgan  county. 

Appeal  from  the  judgment  of  a  justice  of  the  peacci 
tried  before  Judge  Lane, 

This  action  was  originally  commenced  by  the  plain* 
tiff  against  the  defendant,  before  a  justice  of  the  peace^ 
where  he  obtained  a  judgment  against  the  defendant 
Pf  om  this  judgment,  an  appeal  was  taken  to  the  Circuit 
court  of  Morgan  county.  The  defendant  pleaded  in 
abatement  of  the  suit,  that  he  was  a  resident  freeholder 
of  Limestone  county.  To  this  plea,  the  plaintiflf  demur- 
red. The  Court  sustained  the  demurrer,  and  gave  the 
defendant  leave  to  plead  over.  The  defendant  then  filed 
a  second  plea  In  abatement,  embracing  the  same  subject 
matter  as  the  first.  This  plea,  the  plaintiflf  moved  the 
court  to  strike  out;  which  motion,  the  court  refused,  and 
to  which  refusal,  the  plaintiflf  excepted.  The  plaintiflf 
then  demurred  to  the  second  plea,  which  the  court  over- 
ruled, and  rendered  judgment  for  the  defendant.  These 
matters  were  assigned  for  error. 

Parsons,  for  plaintiflf  in  error. 
McClungy  contra. 

ORMOND,  J.— The  judgment  of  the  court  of  respondeat 
ouster^  after  sustaining  the  demurrer  of*  the  plaintiflf  to 
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the  first  plea  filed  in  abatemeat  was  correct;  but  it  Was 
error  to  permit  the  defendant  to  file  another  plea  in 
abatement.  After  Judgment  of  respondeat  ouster^  no  oth- 
er plea  in  abatement  can  be  allowed— (Cresswell  vs. 
Vaughan,  2  Saunders'  R.  40,  41.)  This  being  the  law, 
the  court  should  have  rejected  the  second  plea  filed  In 
abatement,  which  the  motion  of  the  plaintiff  to  strike 
out  was  equivalent  to,  and  which  should  have  been 
granted. 

It  follows,  by  necessary  consequence,  that  as  the  plea 
was  not  authorised,  and  should  have  been  rejected  by 
the  court,  that  the  plaintiff's  demurrer  to  it  should  have 
been  sustained. 

The  judgment  is  reversed,  and  the  cause  remanded 
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adm'rs  op  weatherford  vs.  weatherford. 

1.  Where  judgment  is  rendered  de  bonis  propriis,  when  it  should 
be  de  bonis  intestatis, — the  Supreme  court  will  only  reverse, 
and  render. 

2.  A  judgment  rendered  at  a  term  of  a  court  unauthorised  by 
law,  is  erroneous. 

3.  Statutes  appointing  the  times,  for  courts  to  be  holden,  are  pub- 
lic acts,  and  will  te  judicially  taken  notice' of. 

4.  A  statute,  where  no  time  is  fixed  for  the  commencement  of  its 
operation,  takes  effect  from  its  passage. 

6.  Where  the  Legislature  passed  a  statute  on  the  twenty-second 
December,  eighteen  hundred  and  thirty-six,  requiring  the 
courts  of  a  particular  circuit  to  be  holden  at  a  particular  time : 
and  on  the  twenty-third  December,  eighteen  hundred  and 
thirty-six,  enacted  a  statute  upon  the  same  subject, — ^providing 
that  the  act  should  not  take  effect  until  the  first  day  of  Augusft 
after  its  passage : — It  was  held — 

1.  That  the  passing  of  the  last  statute  did  not  repeal  that  of  twen* 
ty-second  December. 

2,  That  though  one  of  the  courts  of  the  circuit  was  not  provided 
for  in  the  act  of  the  twenty-second  December,  yet  the  omission 
could  not  influence,  as  the  court  so  omitted  should  *be  holden 
at  the  time  appointed  by  the  pre-existing  law,  though  it  should 
conflict  with  some  other  court  in  the  circuit : — in  which  event, 
the  judge  appointed  to  the  circuit,  should  call  to  his  aid  another 
judge. 

This  was  an  action  of  assumpsit  for  money  lent,  laid 
out  and  expended,  &c.  to  and  for  the  use  of  the  intestate 
of  the  plaintiffs  in  error.  There  was  a  verdict  and  Judg- 
ment for  defendant  in  error,  on  the  plea  of  non-assump- 
sit. 
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The  writ  was  dated  twenty-ninth  February,  eighteen 
hundred  and  thirty-six,  and  the  entry  of  judgment  was — 
"At  a  Circuit  court  began  and  held  for  the  county  of  Co- 
necuh, on  the  first  Monday  of  March,  A.  D.  1836." — 

It  was  here  assigned  in  error— 

1.  That  the  judgment  was  de  bonis  propriis; 

2.  That  the  court  was  held  at  a  time  not  authorised 
by  law. 

•    Parsons,  for  plaintiffs  in  error. 
Porter,  contra. 

COLLIER)  C.  J. — Two  points  have  been  made  by  the 
plaintiffs  in  error. 

1.  The  judgment  is  rendered  de  bonis  propriis,  when  it 
should  have  been  de  bonis  intestatis. 

2.  The  judgment  was  rendered  at  a  time  when  the 
law  did  not  authorise  the  court  to  be  holden. 

First. — The  cause  of  action,  as  shown  by  the  declara- 
tion, being  a  liability  incurred  by  the  intestate  of  the 
plaintiffs,  there  can  be  no  doubt,  but  the  judgment  should 
have  been  rendered  de  bonis  intesiatis.  But  as  the  judg* 
ment  of  the  Circuit  court  would  either  be  reversed  and 
rexKlered,  or  corrected  as  for  a  clerical  mistake  under  the 
statute,  and  the  case  could  not  be  remanded, — we  pro- 
ceed to  consider  the  second  point. 

Second. — Previous  to  the  twenty-second  December, 
eighteen  hundred  and  thirty-six,  the  Spring  term  of  the 
Circuit  court  for  the  county  of  Conecuh,  was  required  to 
be  holden  on  the  first  Monday  in  March.  On  that  day,  a 
law  was  enacted,  entitled  <'An  act  to  change  the  time  Qf 
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the  courts  of  the  eighth  judicial  circuit  of  the  State  of 
Alabama;"  the  fifth  section  of  which  is  as  follows :  "That 
hereafter,   the  Circuit  courts  of  the  first  judicial  circuit, 
shall  be  commenced  and  holden  as  follows:  In  the  coun- 
ty  of  Conecuh,  on  the  third  Monday  in  March ;  in  the 
county  of  Monroe,  on  the  fourth  Monday  of  March ;  in 
the  county  of  "Washington,  on  the  second  Monday  after 
the  fourth  Monday  in  March ;  in  the  county  of  Baldwin,    • 
on  the  third  Monday  after  the  fourth  Monday  in  March ; 
and  in  Mobile,   on  the  fourth  Monday  after  the  fourth 
Monday  in  March,  and  continue  in  session  until  the  bu- 
siness is  ended" — (Acts  of  1836,  pp.  8.)     On  the  twenty- 
third  December,  eighteen  hundred  and  thirty-six,  a  law. 
was  passed,  entitled  "An  act,  the  better  to  organise  the 
Circuit  courts  of  Mobile  county,  and  to  regulate  the  pro- 
ceedings therein,  and  for  other  purposes ;"   the  second 
section  of  which  is  in  thes6  words ;   "That  from  and  af- 
ter the  passage  of  this  act,  the  Spring  term  of  the  first 
Judicial  circuit  shall  be  holden  at  the  times  following,  to 
wit:  In  the  county  of  Conecuh,  on  the  third  Monday  in 
March,  in  each  and  every  year,  and  continue  one  week ; 
in  Monroe,  on  the  fourth  Monday  in  March,  and  continue 
one  week;  in  Clarke,  on  the  first  Monday  in  April,  and 
continue  one  week ;  in  the  county  of  Washington,  on  • 
the  second  Monday  in  April,  and  continue  one  week ;.  in 
the  county  of  Baldwin,  on  the  third  Monday  in  April, 
and  continue  one  week ;  and  in  the  county  of  Mobile,  on 
the  fourth  Monday  in  April,  and  continue  until  the  whole 
of  the  business  is  disposed  of."    This  statute  then  pro- 
vides for  the  fall  terms  of  the  circuit,  and  contains  seve- 
ral  fogulationa  in  regard^  to  juries  in  Mobile  county,  and 
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concludes  with  the  following  proviso:  ^^Provided,  This 
act  shall  not  take  eflfect  until  the  first  day  of  August 
next." 

The  first  statute,  it  will  be  observed,  is  silent,  in  re- 
gard to  the  Spring  term  of  the  Circuit  court  of  Clarke, 
yet  this  omission  can  have  no  influence  upon  the  act,  so 
far  as  it  may  be  operative.  That  court  should  have  been 
holden  at  the  time  appointed  by  the  pre-existing  law, 
even  though  it  should  conflict  with  some  other  court  In 
the  circuit,  so  as  to  make  it  impossible  for  the  same  judge 
to  hold  both.  A  difliculty  of  the  kind  once  occurred  in 
the  organization  of  the  courts  of  the  second  circuit.  By 
an  act  of  the  sixteenth  January,  eighteen  hundred  and 
thirty-four,  the  courts  of  Wilcox  and  Bibb  were  directed 
to  be  holden  on  the  same  day,  and  both  were  actually 
holden— the  judge  appointed  to  the  circuit,  calling  to  his 
aid  another  judge,  to  hold  the  Spring  and  fall  terms  in 
Bibb  county,  for  the  year  eighteen  hundred  and  thirty- 
four. 

A  statute,  according  to  the  settled  rule  in  the  courts  of 
the  United  Stales,  and  of  the  States  of  the  Union,  where 
no  time  is  fixed  for  the  commencement  of  its  operation, 
takes  effect  from  its  passage— ( I  Kent's  Com.  426,  and 
cases  there  cited.)  Taking  this  as  the  true  rule,  the  act 
of  the  twenty-second  December  was  in  full  force,  when 
that  of  the  twenty-third  December  was  enacted ;  and  the 
question  now  is,  did  the  latter  statute  either  expressly 
or  impliedly  repeal  the  former.  It  is  clear,  that  it  is  not 
an  express  repeal,  for  the  act  of  the  twenty-third  of  De- 
cember no  where  notices  that  of  the  twenty-second.  Nor 
can  we  conceive  how  it  can  operate  an  implied  repeal — 
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they  do  not  come  in  coflict— the  statute  of  the  twenty^ 
third  is  suspended  in  its  operation  l3y  the  proviso  we 
have  quoted,  until  the  first  day  of  August  next  after  its 
passage,  and  could  not  until  that  day,  annul,  by  its  re- 
pugnance, a  pre-existing  law.  The  question,  then,  of  a 
repeal  by  implication,  could  not  arise  until  the  last  act 
t^ecame  operative,  and  then  not  sooner  than  the  time  ap- 
pointed  for  the  Spring  circuit  in  eighteen  hundred  and 
thirty-eight,  before  which,  the  legislature,  by  a  subse- 
quent enactment,  removed  all  difficulty. 

Dwarris,  in  his  treatise  on  statutes,  says  that  ''An  act 
cannot  be  altered  or  repealed  in  the  same  session  in 
which  it  is  passed,  unless  there  be  a  clause  inserted,  ex- 
pressly reserving  a  power  to  do  so"— (pp.  673.)  The  au- 
thor refers  to  no  adjudicated  case,  and  the  view  we  have 
taken  of  the  present  case,  relieves  us  from  enquiring 
whether  the  fact  of  both  acts  having  been  passed  at  the 
same  session  of  the  legislature,  makes  a  difference  favor^ 
able  to  the  plaintiflTs,  as  it  is  clear  it  does  not  prejudice 
them. 

The  judgment  complained  of,  having  been  rendered  at 
the  term  of  a  court,  holden  at  a  time  unauthorised  by 
law,  though  the  proceedings  have  all  the  forms  necessary 
to  give  to  it  validity,  it  is  nevertheless  erroneous.  The 
statutes  appointing  the  times  for  the  courts  to  be  holden, 
are  public  acts,  and  must  be  noticed  by  this  court. 
•  The  judgment  of  the  Circuitj  court  must  tiierefor©  be 
reversed,  and  the  cause  remanded. 


176 


REPORTS  OP  CASES  IN 

'. 1 I 


Innerarrity  vs.  Byrne. 

r 


INNERARRITY  VS.  BYRNE. 

1.  Evidence  which  has  prima  facie  no  pertinence  to  the  issue^ 
is  rightfully  rejected. 

2.  Where  a  party  claims  the  benefit  of  an  exception  to  this  rul^, 
he  must  bring  himself  within  it  by  pleading  or  proofc 

3.  Grants  made  by  the  Spanish  authorities  in  this  country,  after 
the  date  of  the  treaty  of  St.  Ildefonso,  (l  October,  1800,)  ex- 
cept fhose  to  actual  settlers  acquired  l^fore  December  twdoti- 
eth,  eighteen  hundred  and  three, — are  null  and  void. 

Error  to  the  Circuit  court  of  Baldwin  county. 

Trespass,  to  try  title,  before  Paul,  J. 

In  this  case,  plaintiff,  to  support  his  action,  offered  In 
-evidence,  a  grant  (from  the  Spanish  government  to  one 
Forbes,  under  whom  plaintiff  claimed,)  dated  February 
«ixth,  eighteen  hundred  and  six.  The  evidence  was  re- 
jected, on  the  ground  that  the  grant  was  made  by  a  go- 
vernment which  had  no  power  or  authority  to  make 
«uch  a  grdnt.  Defendant  had  a  verdict,  and  the  exclu- 
43ion  of  the  grant  as  evidence  was  assigned  as  erroneous. 

Thornton,  for  plaintiff  in  error. 
Campbell  ^  Porter,  contra. 

ORMOND,  J.— This  was  an  action  of  trespass,  to  tjry 
title. 

The  plaintiff  below,  who  is  the  plaintiff  in  this  oourti 
relied  on  a  grant  from  the  Spanish  government,  to  John 
Forbes  &  Co.,  for  the  premises  mentioned  in  the  declara- 
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'  tion,  and  proposed,  by  testimoay,  to  deraign  title  from 
Forbes  &  Co.,  to  himself.  The  court  rejected  the  granti 
on  the  ground  that  the  Spanish  government  had  no  au^ 
thority  to  make  such  grant.  The  case  is  brought  here 
for  revision. 

The  grant  bears  date  the  seventh  of  March,  one  thOtt- 
%and  eight  hundred  and  seven.  It  has  been  solemnly 
determined  by  the  Supreme  court  of  the  United  States,  la 
the  case  of  Foster  <fc  Elam  vs.  Neillson,  (2  Peters'  Hep* 
309,)  and  again  in  the  case  of  Manuel  Garcia  vs.  Samuel 
Lee,  that  all  grants  made  by  the  Spanish  authorities,  af- 
ter the  date  of  the  treaty  of  St.  Ildefonso,  (1st  Otcober, 
1800.)  excepting  only  those  to  actual  settlers,  acquired 
before  December  twentieth,  eighteen  hundred  and  three, 
were  null  and  void.  The  grant  of  the  land  in  question, 
being  at  a  time,  when,  according  to  the  decision  of  the 
two  cases  referred  to.  the  Spanish  authorities  had  no 
power  to  make  a  grant — must  be  held  null  and  void. 

The  counsel  for  the  plaintiff  in  error  does  not  attempt 
to  maintain  the  proposition,  that  the  grant  of  the  land  la 
question  is  valid  fer  se,  but  insists  that  the  decision  of 
the  court  prevented  him  from  introducing  other  testimo- 
ny, by  which  his  grant,  or  a  portion  thereof,  might  hav^i 
been  rendered  valid. 

It  is  true,  that  the  court  will  not  interfere  with  a  par- 
ty, by  dictating  to  him  in  what  order  he  shall  produce 
his  testimony ;— yet,  it  is  certainly  as  clear,  If  testimony 
is  offered,  which  in  itself  is  inoperative  and  void,  and  is 
not  pro|K3sed  to  be  connected  with  any  thing  else  wbleh 
may  give  it  validity,  the  court,  if  desired,  cannot  idtat» 
to  reject  it. 

8  P.  23 
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In  this  case,  the  grant,  of  itself,  was  absolutely  void ; 
It  might  have  constituted  a  link  in  the  plaintiff's  chain  of 
title,  if  he  had  been  able  to  show  an  act  of  Congress,  se- 
curing  to  him  the  land  in  question,  or  a  portion  of  it,  as 
has  been  done  in  some  cases  of  iSpanish  grants,  which 
were  not  embraced  by  thfe  act  of  Congress  of  eighteen 
hundred  and  four.  But  surely  the  court  could  not  pre-* 
8ume  thai  such  was  the  fact,  and  refuse  to  exclude  a 
void  grant;  because,  by  some  act  entirely  extrinsic  to  it, 
the  party  might  be  able  to  show  a  good  title. 

We  have  been  referred  to  the  case  of  Spears  vs.  Cross, 
(7  Porter,  437,)  decided  at  this  term,  as  governing  this 
case.  There,  the  judgment  was  reversed,  because  the 
court  refused  to  permit  a  warrant  issued  by  a  justice  of 
the  peace,  on  the  part  of  the  State,  to  be  read  in  evi- 
dence, in  an  action  brought  for  a  malicious  prosecution, 
because  no  affidavit  in  writing  was  produced,  although 
an  offer  was  made  to  prove  that  the  oath  was  in  fact  ta- 
ken, though  not 'Committed  to  writing.  The  correctness 
of  the  decision  of  the  court  below,  turned  on  the  fact, 
whether  an  affidavit  in  writing  was  necessary  in  such 
cases  or  not.  To  make  this  case  parallel  with  that,  it 
should  appear,  that  testimony  which  ought  to  have  been 
received,  was  rejected. 

The  case  of  Reed  vs.  the  Brashers,  (3  Porter's  R.  375,) 
has  also  been  referred  to;  but  in  that  case,  the  evidence 
rejected  was  pertinent  to  the  issue,  though  not  sufficient 
of  Itself  to  maintain  the  action,  and  tlierefore  improperly 
rejected.  In  this  case,  the  evidence  offered  heiog  a  void 
grant,  Vas  not  good  of  itself,  for  any  purpose,  and  there- 
fore properly  rejected. 
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We  cannot  interpret  the  silence  of  the  bill  of  excep- 
tions, to  mean  any  thing  else,  than  that  the  cause  was 
rested  on  the  validity  of  the  Spanish  grant,  found  in  the 
record. 

The  judgment  of  the  court  below  must  be  affirmed. 

COLLIER,  C.  J.— The  great  earnestness  with  which 
the  plaintiff's  counsel  has  pressed  this  case  upon  the 
court,  induces  me  to  add  a  remark  or  two,  to  what  has 
been  said  by  his  honor,  Judge  Ormond.  Neither  Spears 
vs.  Cross,  or  Reed  vs.  the  Brashers,  bear  any  analogy  to 
the  present  case.  In  those  cases,  the  evidence  rejected 
was  clearly .  legal,  and  tended  to  establish  the  issue, 
though  in  itself  insufficient,  and  consequently,  according 
to  all  rule,  was  admissible, 'as  forming  a  necessary  link 
in  the  proof,  by  which  a  right  was  to  be  established. 
Here,  the  paper  rejected  was  not  only  illegal,  but  abso- 
lutely void^  and  in  itself,  proved  nothing.  If  the  plain- 
tiff would  have  relieved  it  from  this  objection;  he  should 
have  shown,  or  have  offered  to  show,  that  vitality  had 
been  imparted  to  it  in  the  manner  prescribed  by  the  acts 
of  Congress  relating  to  titles  to  land  lying  south  of  lati- 
tude thirty-one,  in  this  State.  Until  this  was  done,  the 
paper  was  clearly  inadmissible.  In  Clendenning  ic 
Bulkley  vs.  Ross,  (3  Stewart  &  Porter,  267,)  this  court  de- 
cided, that  that  evidence  was  rightfully  rejected,  which 
prima  facie  had  no  pertinence  to  the  issue,  and  that  to 
have  authorised  its  admission,  the  party  offering  it,  should 
have  shown  that  it  was  pertinent.  So,  in  the  adm'r  of 
Gee  vs.  Williamson,  (I  PortcrVs  R.  320,)  in  the  court  be- 
low, a  record  was  given  in  evidence,  which  was  insisted 
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on  error,  to  have  been  improperly  received.  This  court 
determined,  that  the  record  v/as  wholly  inadmissible  as 
evidence,  unless  it  had  been  preceded  or  accompanied  by 
explanatory  evidence,  showing  its  relevancy.  And  in 
Wiswall  vs.  Ross  &  Earle,  (4  Porter's  R.  330,)  this  court 
say:  "If  the  competency  of  any  matter  as  testimony  de- 
pends upon  some  fact,  of  which  there  is  no  proof,  there  is 
no  error  in  rejecting  such  matter,  when  presented  alone, 
and  withQut  an  offer  to  prove  what  might  make  it  com- 
petent evidence."  These  cases  fully  maintain  the  prin- 
ciple on  which  we  place  our  judgment  in  this  case;  though 
perhaps  the  reasons  in  the  present  case  are  stronger  in 
favor  of  a  rejection  of  the  evidence,  than  in  those  cited — 
(See  also  Jenkins  vs.  Noel,  3  Stew.  R.  60 ;  the  Union 
Bank  of  Maryland  vs.  Ridgely,  1  Har.  &  GilPs  R.  324) 
Again,  it  is  a  well  settled  rule,  that  where  a  party 
claims  the  benefit  of  an  exception,  he  must  bring  himself 
within  It  by  pleading  or  proof.  The  acts  of  Congress 
which  give  validity  to  some  grants  for  land  south  of 
thirty-one,  which  would  otherwise  be  void  by  Treaty  of 
St  Ildefonso,  are  exceptions  to  the  general  operations  of 
that  Treaty,  and  before  such  grants  can  be  received  as 
evidence  of  title,  proof  of  confirmation  must  be  adduced. 
The  consequence  is,  that  the  judgment  must  be  aflirmed. 

.     GOLDTHWAITE,   J.,   did  not  sit— having  been   of 
counsel. 
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NETTLES,  adm'r,  vs.  barnett. 

1.  At  common  law,  actions  that  arise  from  contracts,  for  the  pay- 
ment of  money,  or  for  thii  performance  of  duties  where  pro- 
perty is  in  question,  survive  to  the  executor  or  administrator 
— ^actions  for  injuries  to  the  person,  character  or  property  of 
individuals,  die  with  the  person. 

2.  The  statutes  modifying  this  rule,  do  not  extend  relief  against 
the  executor  or  administrator,  for  an  injury  to  personal  pro- 
perty, committed  by  the  testator  or  intestate. 

3.  The  statute  of  eighteen  hundred  and  twenty-six,  provides  that 
all  actions  of  trespass  quare  clausicm  f regit,  and  actions  to 
recover  damages  for  injuries  to  personal  property,  may,  if  the 
plaintiff  dies,  be  revived  by  his  executor  or  administrator,  in 
the  same  manner  as  actions  on  contracts,  but  does  not  apply 
to  defeTidants. 

4.  Trover,  where  property  has  been  converted,  or  an  action  for 
money  had  and  received,  on  an  implied  contract,  waiving  the 
injury,  may  be  maintained  against  an  executor  or  administra- 
tor, where  the  property  has  been  sold  by  a  testator  or  intestate ; 
and  if  the  property  be  in  specie,  in  the  hands  of  the  personal 
representative,  he  can  be  made  personally  amenable  for  it. 

5.  But  an  action  of  trespass  proper,  does  not  survive  against  the 
representative  of  the  wrong  doer,  where  commenced  in  his 
life  time ;  and  in  such  case,  the  representatives  cannot  make 

.  themselves  parties,  to  the  suit. 

Error  to  the  Circuit  court  of  Wilcox. 

Trespass,  tried  before  Harris,  J. 

This  was  an  action  of  trespass,  brought  by  Barnett,  as 
an  acting  constable,  against  the  intestate.  In  the  de- 
claration, the  plaintiff  alleged,  that  as  constable,  he  had 
levied  certain  executions,  on  one  hundred  and  fifty  bush- 
els of  corn,   the  property  of  one  John  B.  Barefoot,  the 
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defendant  in  the  executions — which  corn  he  took  posses- 
^sion  of;  when  the  intestate,  with  force  and  arnas,  &c. 
'  broke  and  entered  the  barn,  where  the  corn  wto  housed, 
and  took  and  carried  the  same  away,  and  converted,  &c. 
by  mpans  whereof  the  plain tiflF  lost,  and  was  deprived 
of  the  profits  and  benefits  which  would  have  accrued  to 
him  from  the  sale  of  the  corn,  and  which  had  subjected 
him  to  loss  and  damages. 

At  a  succeeding  term,  the  death  of  the  intestate  was 
suggested,  and  the  plaintiff  in  error,  the  administrator, 
made  party  to  the  suit.  Yerdict  for  plaintiff"  below ; 
on  which  judgment  was  rendered  de  bonis  intestatis. 

The  bill  of  exceptions  disclosed  proof  of  a  l^vy  on  the 
corn :  that  the  day  before  the  levy,  plaintiff*  had  levied 
on  two  horses,  which  were  of  more  value,  than  the 
amount  called  for  by  the  executions  levied :  that  the  corn 
had  been  sold  while  growing,  and  before  matured,  (two 
months  before  the  levy,)  to  the  intestate,  and  that  the  de- 
fendant in  execution  had  then  received  pay  for  the  corn. 
The  corn  was  placed  in  an  old  house  without  a  door,  on 
the  land  where  raised,  which  was  rented  land.  The 
witness  (who  was  the  defendant  in  the  executions,)  also 
proved  that  he  had  rescued  the  horses  from  the  plaintiff. 
There  were  about  one  hundred  and  fifty  bushels  of  corn. 

Another  witness  proved  the  purchase  of  the  corn,  and 
that  payment  was  made  for  it  before  the  levy,  but  that 
it  was  not  carried  away  until  after  the  intestate  said  he 
had  bought  one  hundred  bushels  from  defendant  in  the 
execution,  and  paid  for  it,  and  would  have  it,  notwith- 
standing the  levy. 

The  defendant  desired  the  court  to  charge  the  jury, 
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that  a  levy  of  property,  sufficient  to  satisfy  the  execution, 
discharged  the  debt,  so  far  as  to  vest  a  goocL  title  in  a  pur* 
chaser  for  a  valuable  consideration,  although  the  proper- 
ty was  rescued,  and  that  the  officer  was  liable  to  the 
plaintiff  in  execution. 

But  the  court  charged  the  jury,  that  the  levy  on  the 
horses,  must  be  totally  disregarded,  as  it  did  not  deprive 
the  officer  of  the  right  to  levy  on  other  property,  after 
the  rescue  by  the  defendant  in  execution,  'f  he  court  fur- 
ther charged,  that  the  rule  of  law  which  requires  a  de- 
livery of  personal  property  to  perfect  a  contract,  at  the 
time  of  the  sale,  was  universal,  to  which  defendant  ex- 
cepted. 

And  here  assigned  for  error : 

1.  The  charge  asked  and  not  given,  and  the  charges 
as  given ; 

2.  That  .the  court  erred  in  rendering  judgment  against 
defendants. 

Clarke^  for  the  plaintiff  in  error. 
Porter,  contra. 

Clarke,  for  plaintiff,  contended — 

That  an  action  of  trespass  de  bonis  asportatisf  com- 
menced against  the  wrdng  doer,  could  not  be  revived 
against  his  representatives  in  the  event  of  his  death — and 
referred  to  Aik.  Dig.  260 ;  Ch.  PL  60  and  82,  marg. ; 
Toller,  459;  Hambly  vs.  Trot,  1  Cowp.  371;  People  v& 
Gibbs>  8  Wend-  29 ;  Nicholson  vs.  Elton,  13  S.  &  R.415j 
Latimore,  &c.  vs.  Simmons,  ib.  183* 
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GOLDTHWAITE,  J.— One  of  the  assignments  of  error 
presents  a  question,  which  is,  in  our  opinion,  decisive  of 
this  case,  and  renders  it  unnecessary  to  express  any 
Judgment,  on  those  arising  from  the  bill  of  exceptions. 

It  is  an  ancient  and  uncontested  maxim  of  the  com- 
iiwn  law,  that*  personal  actions  die  with  the  person. 
These  actions  have  never  been  understood  to  be  those 
which  arise  from  contracts,  for  the  payment  of  money, 
or  for  the  performance  of  duties  where  property  is  in 
question ;  but  the  maxim  is  confined  in  its  government, 
to  those  actions  for  Injuries  to  the  person,  character  or 
property  of  individuals.  It  was  early  perceived  in  Eng- 
land, as  personal  property  became  more  and  more  valua- 
ble, that  it  ought  to  be  in  some  degree  withdrawn  from 
the  rule,  admitted  to  prevail.  Accordingly,  the  statute  of 
4th  Edward  3,  ch.  7,  was  enacted,  which  gave  an  action 
to  an  executor,  for  an  injury  done  to  the  personal  pro- 
'  perty  of  his  testator  in  his  life  time,  which  was  subse- 
quently extended  by  other  statutes,  to  the  executor  of  an 
•executor,  and  to  an  administrator. 

The  construction  which  these  statutes  have  received 
in  the  English  courts,  has  extended  the  remedy  of  an  ad- 
ministrator or  executor  to  almost  every  species  of  action 
for  injuries  to  the  personal  property  of  the  intestate  or 
testator.  But  they  have  never  been  held  to  extend  relief 
against  the  executor  or  administrator,  for  an  injury  of  the 
Bame  character  committed  by  his  testator  or  intestate — 
(I  Saund.  216,  n.  1.) 

In  this  State,  the  statutes  of  Edward  III  have  been 
adopted,  and  even  extended,  by  the  act  of  eighteen  hun- 
dred and  twenty-six,  (Aik.  Dig.  2G0,  s.  6      which  pro- 


THE  SUPREME  COUitT   OP  ALABAMA.  185 


Nettles,  adm'r,  vs.  Baroett. 


vides  that  all  actions  of  trespass  quare  clausum  fregit^ 
and  actions  of  trespass  to  recover  damages  for  injuries  to 
personal  property,  may,  if  the  plainiif  dies,  be  revived  by 
Ms  executor  or  administrator,  in  the  same  manner  as 
actions  on  contracts.  It  will  be  seen,  however,  that  none 
of  the  terms  used  by  this  act,  will  authorise  an  infer- 
ence, that  it  was  intended  to  apply  to  the  case  of  defen- 
dants; and  indeed  it  might  well  be  questioned,  whether 

there  is  not  much  reason  why  no  right  of  survivorship 

• 

should  be  given  for  such  injuries  against  an  individualj 
as  the  only  use  of  the  particular  form  of  action  would 
be  to  authorise  the  rendition  of  vindictive  damages.  As 
the  action  of  trover  by  statute  survives  for  and  against 
executors  and  administrators,  this  form  of  action  will 
give  ample  relief,  wliere  the  personal  estate  has  been 
converted  previous  to  the  death.  Or,  if  it  has  been  sold, 
an  action  for  money  had  and  received  on  the  implied 
contract,  waiving  the  injury,  can  be  maintained.  If  the 
property  remains  in  specie,  in  the  hands  of  the  personal 
representative,  he  could  be  made  personally  answerable 
for  it. 

If  this  form  of  action  is  permitted  to  survive  against  a 
personal  representative,  it  would  be  governed  by  the 
same  rules  as  an  original  suit,  and  vindictive  damages 
might  be  awarded  after  the  death  of  the  wrong  doer. 
This  is  one  of  the  evils  which  was  restrained  by  the 
maxim  of  the  common  law,  and  none  of  the  legislation 
on  this  subject  authorises  the  inference,  that  a  different 
rule  was  intended  to  be  given.  The  construction  given 
to  similar  statutes  in  otlicr  States,  has  been  the  saiue  as 
now  given  by  us. 

8  P.  24 
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In  the  case  of  Nicholson  vs.  Elton,  (13  S;  <k  R.  415,)  the 
precise  question  now  presented  arose,  and  was  deter- 
mined in  conformity  with  the  views  we  have  expressed. 
So,  in  the  case  of  Stebbens  vs.  Palmer,  (1  Pickering,  71,) 
an  action  for  breach  of  promise  of  marriage  was  held 
not  to  survive,  though  in  form,  an  action  ex  contractu. 
(See  also Hlnch  vs.  Metzer,  68. <fc  R.  272;  Lattimore  vs. 
Simmons,  13  S.  ^  R.  183 ;  Hambly  vs.  Trott,  Cowp.  376.) 

The  defendant  to  the  action  having  died  pending  the 
suit,  it  thereby  abated,  and  could  not  be  revived.  It  was 
irregular,  to  permit  his  administrators  to  make  them- 
selves parties,  and  for  this  error,  the  Judgment  is  reversed, 
and  a  Judgment  here  rendered,  abating  said  suit.  ^ 


THE  SUPREME  COURT  OF  ALABAMA.  187 

Fryer  vs.  McRae. 


FRYER  vs.  m'rAE. 


1.  A  citizen  does  not  lose  the  right  to  reclaim  property  taken  from 
him  in  times  of  public  emeigence,  when  the  necessity  which 
induced  its  seizure  has  passed  away. 

8,  And  until  his  consent  to  part  with  it  is  freely  given,  he  is  to  be 
considered  its  rightful  owner,  until  time  shall  have  divested 
his  right  of  property. 

3.  Therefore,  where  a  horse  had  been  seized  under  pretence  of 
necessity  for  the  public  service,  and  was  refused  to  be  deliver- 
ed, on  dematid  made,  after  the  exigence  which  induced  the 
seizure  had  passed — ^it  was  held  that  trover  would  lie  for  his 

recover}^ 

« 

On  writ  of  error  to  Talladega  Circuit  court. 

Trover,  tried  before  Shortridge,  J. 

The  plaintiff  declared  against  the  defendant,  in  an 
action  of  trover ;  for  that  plaintiff,  on  the  first  day  of 
September,  in  the  year  one  thousand  eight  hundred  and 
thirty-six,  was  possessed  of  a  certain  dark  bay  horse,  of 
the  value  of  two  hundred  dollars,  which  he  casually  loBt, 
and  which  afterwards  came  to  the  possession  of  defen- 
dant by  finding,  who  refused  to  deliver  him  to  plaintiff, 
and  disposed  of  him  to  his  own  use,  &c. 

To  this  declaration,  the  defendant  pleaded  not  guilty, 
and  also  justified  the  taking  of  the  horse,  under  an  order 
from  Major  General  Irwin,  then  commanding  the  State 
troops  in  service. 

On  this  state  of  the  pleadings,  issue  was  joined,  and  a 
verdict  rendered  for  the  defendant. 

To  the  proceedings  below,  plaintiff  filed  his  bill  of  ex* 
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ceptions,  which  stated,  that  on  the  trial  of  the  cause,  it 
appeared  in  evidence,  that  defendant,  in  May,  eighteen 
hundred  and  thirty-six,  was  appointed  by  Major  General 
Irwin,  commanding  the  State  troops  then  in  service,  to 
suppress  the  Creek  insurrection,  to  carry  necessary  de- 
spatches, in  relation  to  said  service,  from  Irwinton,  Bar- 
bovir  county,  to  the  Governor,  then  at  Montgomery,  Ala- 
bama. That  it  was  necessary  to  the  public  service,  that 
the  despatcli  should  be  conveyed,  and  that  with  the  u^ 
most  celerity ;  and  to  that  end,  said  General  Irwin  had 
caused  to  be  given  to  said  defendant,  written  authority 
to  press  fresh  hforses  by  the  way,  as  often  as  his  horse 
failed : — That  on  the  way  to  Montgomery,  conveying 
said  despatch,  defendant's  horse  failed  at  plaintiff's 
house,  and  the  horse  sued  for  was  taken  by  defendant 
without  plaintiff's  consent,  under  the  authority,  and  for 
the  purpose  aforesaid.  At  the  time  of  taking  said  horse, 
defendant  left  with  plaintiff  a  receipt  for  said  horse,  cer- 
tifying that  the  same  was  taken  for  said  service,  and  was 
appraised  at  one  hundred  and  seventy-five  dollars.  It 
was  lurther  in  evidence,  that  defendant,  a  short  time  af- 
terwards, passed  through  plaintiff's  neighborhood,  lead- 
ing the  same  horse,  and  riding  another:— that d'efend ant 
took  plaintiff's  horse  with  him :  that  some  time  after 
that,  plaintiff  met  defendant,  and  asked  what  had  be- 
come of  his  horse :  that  defendant  made  some  evasive 
reply,  but  concluded  by  saying  plaintiff  should  be  paid 
for  his  horse:— It  was  further  proved,  that  defendant 
traded  said  horse  off,  and  never  returned  him. 

The -court  charged  the  jury,  in  case  they  believed  tha 
necessity  of  the  tUnes  justified  the  authority  under  which 
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defendant  acted,  then  the  taking,  though  only  for  the  ob- 
ject stated,  vested  the  right  of  property  in  the  govern- 
ment, and  complainant  thereafter,  could  have  no  right  of 
action  against  the  agent  taking,  or  any  other  person,  in 
respect  of  the  horse  sued  for:  and  that  his  only  remedy 
was  by  application  to  the  government,  on  the  certificate 
for  the  appraised  value :  to  all  which,  plaintiff  excepted, 

Plaintiff's  counsel  contended,  that  although  the  neces- 
sity might  have  justified  the  government  agent  in  seizing 
and  using  the  horse  for  a  specific  and  needful  purpose, 
yet  as  soon  as  the  end  of  the  taking  was  answered,  the 
right  of  the  property  and  right  of  possession  reverted  to 
plaintiff,  and  if  it  remained  in  specie,  unconsumed  by  the 
service— defendant's  refusal  to  deliver  on  demand,  or  hia 
applying  the  property  to  his  own  use  after  the  object  of 
the  taking  was  answered,  rendered  him  liable  to  account 
to  plaintiff  in  this  form  of  action. 

Porter  J  for  the  plaintiff  in  error. 

GOLDTHWAITE,  J.— The  plaintiff  not  having  reques- 
ted  any  instructions  to  be  given  to  the  jury  at  the  trial, 
as  to  the  lawfulness  of  the  authority  under  which  the 
defendant  seems  to  have  acted,  it  will  be  unnecessary 
for  the  court  to  examine,  whether  any  person  can  be  de- 
prived of  his  property  by  the  order  or  direction  of  a  mil- 
itary commander,  without  having  a  remedy  in  the  courts 
of  justice.  It  seems  to  have  been  conceded,  that  such  a 
right  exists,  from  the  necessity  of  .the  case;  and  it  is  not 
for  us  to  decide  so  grave  and  so  important  a  question,  be- 
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fore  some  individual  shall  complain  that  his  rights  have 
been  invaded. 

The  doctrine  contained  in  the  charge  given  by  the 
court,  cannot  be  sustained  in  law.  If  it  is  admitted  that 
in  times  of  war  and  danger,  the  property  of  the  citizen 
may  be  seized  and  used  for  the  benefit  of  the  communi- 
ty, it  does  not  follow,  that  he  looses  the  right  to  reclaim 
it,  after  the  necessity  which  induced  its  seizure  has  pass- 
ed away.  He  may  have  a  rightful  demand  against  the 
government,  if  his  property  has  been  lawfully  taken  or 
destroyed  in  the  public  service,  but  his  title  to  it  can 
alone  pass  from  him  by  his  own  act  and  consent ;  and 
until  such  consent  is  freely  given,  he  is  to  be  considered 
for  all  purposes  as  its  owner,  until  time  shall  have  di- 
vested his  right  of  property. 

The  facts  of  this  case,  as  disclosed  by  the  bill  of  ex- 
ceptions, establish  the  conversion  by  the  defendant  be- 
yond all  question,  if  they  are  true ;  and  his  orders,  ad- 
mitting them  to  be  legal,  (as  to  which,  it  is  unnecessary 
t©  express,  at  this  time,  any  opinion,)  afforded  no  justifica- 
tion or  excuse  for  not  returning  the  horse  when  deman- 
ded, still  less  for  disposing  of  him  for  his  own  use. 

Let  the  judgment  be  reversed,  and  the  cause  reman- 
ded. 


/ 
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GRAY  vs.  CROCHERON. 

1.  The  wrongful  taking  or  detention  of  a  personal  chattel,  or 
,  other  illegal  assumption  of  ownership,  or  using  or  misusing 

of  it,  amount  to  a  conversion. 

2.  So,  a  temporary  conversion  will  make  a  defendant  liable ;  as, 
if  one  ride  a  horse,  or  control  the  services  of  another's  slave, 
thouorh  he  afterwards  restore  them  to  the  true  owner — ^the 
cause  of  action,  which  was  once  perfect,  still  remains,  and  the 
restoration  will  only  go  in  mitigation  of  damages. 

3.  If  a  slave  be  lost,  during  the  time  he  is  employed  by  a  defen- 
dant, without  the  owner's  consent,  defendant  is  liable  in  trover 
to  the  full  value  of  the  slave. 

4.  But  if  the  employment  be  at  an  end  when  the  slave  is  lost,  de- 
fendant will  only  be  liable  for  the  temporary  conversion,  and 
the  measure  of  damages,  instead  of  being  the  value  of  the 
slave,  will  be  the  injury  resulting  to  the  plaintiff,  from  the  em- 
ployment, which,  under  some  circumstances,  may  possibly  be 
increased. 

Error  to  the  Circuit  court  of  Autauga. 

Trover  for  a  slave,  tried  before  Harris,  J. 

The  plaintiflF  in  error  brought  an  action  of  trover  in 
the  Circuit  court  of  Autauga,  against  the  defendant,  for 
the  conversion  of  a  slave.  The  defendant  pleaded  <^  not 
guilty,"  and  the  case  was  submitted  to  the  jury.  On  the 
trial,  a  bill  of  exceptions  was  taken  by  the  plaintiff, 
from  which  it  appeared  to  be  probable  that  the  slave  al- 
leged to  have  been  converted,  was  sent  across  the 
Coosa  river  with  a  letter,  by  the  defendant.  The  slave 
was  the  ferryman  at  that  place,  and  was  afterwards 
missing.    His  clothes  were  found  about  twenty  yards 
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above  the  ferry  landing,  and  the  skiflf  and  flat  belonging 
lo  the  ferry,  were  at  their  proper  places.  The  plaintiff's 
counsel  requested  the  court  to  charge  the  jury,  that  if 
they  believed  that  the  slave  was  the  property  of  the 
plaintiff,  and  that  the  defendant  employed  him  without 
the  assent  of  his  master,  such  employment  amounted  to 
a  conversion,  and  unless  the  slave  had  thereafter  been 
restored  or  come  to  the  possession  of  the  plaintiff,  that 
the  plaintiff  was  entitled  to  recover,  which  charge  the 
court  refused  to  give,  but  charged  the  jury,  that  if  they 
believed  the  slave  was  lost  while  in  "the  employment  of 
the  defendant,  then  the  defendant  was  liable  for  the  va- 
lue of  the  negro ;  but  if  they  believed  the  slave  was  not 
lost  while  in  the  employment  of  the  defendant,  but  came 
to  his  death  in  another  manner,  that  then,  the  defendant 
was  not  liable."  To  all  which,  the  plaintiff  excepted, 
&c. 

Plaintiff  in  error  assigned— 

1.  That  the  court  erred  in  refusing  the  charge  prayed 
for; 

2.  That  the  court  erred  in  the  charge  given. 

Geo,  Goltdkwaitej  for  the  plaintiff  in  error. 
Thorington,  contra. 

OoldthtQaite,  for  the  plaintiff  in  error,  contended,  that 
the  employment  of  the  slave  without  the  assent  of  the 
owner,  was  a  conversion  for  which  trover  could  be  main- 
tained—(6  Bac.  Ab,  679;  1  Stark.  Rep.  173;  4  T.  B. 
364;  3  Stark.  Ev.  1493;  2  J.  J.  Mar.  84;  2  Salk.  255.) 
Tlxat  if  the  slave  had  been  re-delivered,  or  returned  by 
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defendaDt,  he  would  still  have  been  liable,  aftd  that  the 
return  would  have  gone  only  in  mitigation  of  damages 
—(1  Roll.  Abr.  5;  Bull.  N.  P.  46;  6  Bac.  Ab.  679;  3 
Camp.  396;  1  Chit.  PI.  155;  5  Mass.  104;  6  Mod.  312i 
10  John.  172;  7  John.  254 ;  3  B.  «fc  A.  687;  2  Saund.  Ev. 
476.) 

m 

COLLIER,  C.  J.— In  St,  Jaha  vs.  O'Connel,  use,  4kc.  (7 
Porter's  R.  466,)  it  was  decided,  that  the  wrongful  taking 
or  detention  of  a  personal  chattel,  or  other  illegal  a»> 
flomption  of  ownership,  or  using  or  misusing  of  il,  were 
all  acts,  amounting  to  a  conversion.  So,  a  temporary 
conversion  will  make  a  defendant  liable ;  as,  if  a  persoB 
ride  the  horse,  or  control  the  services  of  another's^  slavey 
though  he  afterwards  restore  them  to  the  owner,  the 
cause  of  action,  which  was  once  perfect,  still  remains; 
and  the  restoration  will  only  go  in  mitigation  of  damar 
ges. 

Taking  these  rules  for  our  guide,  we  think  it  clear, 
that  the  judge  of  the  Circuit  court  could  not,  with  proprir 
ety,  have  refused  the  motion  of  the  plaintiff's  counsel  for 
instructions  to  the  jury.  The  first  branch  of  the  motion 
merely  assumed  it  as  law,  that  if  the  defendant  employ- 
ed  the  plaintiff's  slave,  without  the  master's  assent,  he 
was  guilty  of  a  conversion. 

The  second  branch  supposed,  that  if  after  the  employ- 
ment of  the  slave  by  the  defendant,  he  came,  or  was  re- 
stored to  the  plaintiff's  possession,  he  could  not  recover. 
In  this,  the  plaintiff's  counsel  yielded  more  to  the  defen- 
dant than  he  could  have  claimed,  for  the  return  of  the 
dave,  after  an  unauthorised  employment,  would  only 
8  P.  25 
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have  dlmiaished  the  damages,  without  destroying  the 
right  of  actioQi 

The  charge  given  was  not  a  fair  substitute  for  that 
Which  was  aslced,  and  considering  the  facts  disclosed  by 
the  bill  of  exceptions,  cannot  be  maintained.  The  Jury 
wefe  informed)  that  if  the  slave  was  lost  while  in  the  de- 
fendant's employment,  the  defendant  was  liable  in  dam- 
ages to  the  extent  of  his  value,  but  if  he  was  not  thua 
lost  then,  the  defendant  was  not  licAle,  The  first  part  of 
the  charge  is  well  enough,  but  the  latter  part,  referring 
to  the  rules  we  have  laid  down,  is  clearly  erroneoua 
Shall  the  illegal  Use  of  the  services  of  the  slave,  which 
Was  in  itself  a  cmi>ersianj  be  placed  out  of  view,  if  he 
happen  to  be  lost  after  he  has  completed  that  service? 
We  have  already  shown  that  the  reverse  is  the  law. 

That  the  defendant  is  chargeable,  if  the  slave  was  lost 
during  the  time  he  was  employed  by  the  defendant, 
without  the  plaintiff's  consent,  and  that  even  to  his  full 
value,  is  indisputable ;  but  if  the  employment  was  at  an 
tnd  when  the  slave  was  lost,  though  .the  defendant 
would  be  liable  for  the  temporary  conversion,  yet  the 
measure  of  damages,  instead  of  being  the  value  of  the 
slave,  would  l^  the  injury  resulting  to  the  plaintiff  from 
'such  employment,  which,  under  some  circumstances, 
might  possibly  be  increased. 

The  slave  in  controversy  appears  to  have  been  the/«r^ 
ryman  of  the  plaintiff,  and  might  therefore  be  considered 
In  his  owner's  possession,  on  either  side  of  the  river ;  un- 
less controlled  by  some  one  else.  If,  in  crossing  the  riv- 
er, to  carry  a  letter  for  the  defendant,  he  was  lost,  the 
defendant  would  be  compelled  to  make  good  his  value ; 
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but  if  after  having  reached  the  other  side  of  the  river, 
and  discharged  his  errand,  he  was  lost,  while  following 
the  inclination  of  his  own  will,  the  defendant  would 
be  liable  only  for  the  temporary  conversion.  We  have 
thought  it  proper  thus  to  state  the  law,  which  is  appli- 
cable to  this  case,  that  it  may  be  correctly  determined 
upon  at  a  future  trial.  It  remains  but  to  say,  that  the 
judgment  of  the  Circuit  court  must  be  reversed,  and  the 
cause  remanded. 


-    WRAGG  vs.  THE  BRANCH  BANK  OF  A|.ABAMA  AT  MOBILE. 

1.  Where  the  place  of  holding  court  is  left  blank  in  a  writ,  and 
the  defect  is  in  no  way  cuied  by  appearance  or  otherwise — 
judgment  cannot  be  rendered  for  plaintiff. 

Error  to  the  Circuit  court  of  Mobile. 

Assumpsit,  tried  before  Pickens,  J. 

In  this  case,  the  place  of  holding  court  was  left  blank 
in  the  writ:  there  was  no  appearance  by  defendant,  and 
Judgment  was  rendered  for  plaintiff— to  reverse  which,   ' 
a  writ  of  error  was  sued  out. 

Plaintiff  assigned  for  error— 

1.  That  the  writ  is  not  made  returnable  in  any  court, 
and  that  defendant  in  the  court  below  had  no  notice  of 

the  suit ; 

2.  That  Judgment  was  given  for  the  defendant  in  er- 
rori  when  it  should  have  been  given  for  plaintiff  in  er- 
ror. 
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Campbell^  for  the  plaintiff  in  error. 
Tliornton^  contra. 

PER  CURIAM.— There  is  nothing  in  the  writ,  which 
Is  the  foundation  of  these  proceedings,  which  could  in 
any  manner  advise  or  notify  the  defendant  to  the  action, 
that  he  was  required  to  appear  at  the  Circuit  court  of 
Mobile  county,  to  answer  the  plaintiff.  The  omission  to 
insert  the  word  Mobile,  in  the  blank  space  in  the  writ, 
leaves  it  without  sense  or  meaning,  and  it  would  be  car- 
rying the  doctrine  of  intendment  too  far,  to  insist  that 
the  defendant  was  bound  to  know  from  the  service  of 
this  writ  on  him,  that  he  was  thereby  required  to  attend 
at  the  court  which  rendered  judgment  against  him.  The 
defect  has  in  no  way  been  cured,  by  appearance  or  oth- 
erwise. 

Let  the  judgment  be  reversed. 


\ 
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HEIRS  OF  CAPAL  vs,  m'millan,  admY. 

1.  In  adjusting  the  meaning  of  any  of  the  provisions  of  a  will, 
the  testator's  intention  is  allowed  to  exert  a  controlling  influ- 
ence— if  that  be  clear,  and  not  contrary  to  law,  it  must  prevail, 
although  in  giving  effect  to  it,  some  words  should  be  rejected, 

■or so  restrained  in  their  application,  as  to  change  their  literal 
meaning. 

2.  Where  the  testator's  intention  would  be  advanced,  courts  have 
sometimes  taken  license  not  only  to  reject,  but  even  to  supply 
words. 

3.  If  a  vnll  be  ambiguous  in  any  particular  part,  the  whole  anil 
may  be  considered,  for  the  purpose  of  ascertaining  the  testator's 
intent  in  that  part. 

4.  As  the  property  devised  or  bequeathed  to  infant  devisees — 
l^atees,  most  usually  goes  into  the  possession  of  their  guar- 
dians, after  the  executor  shall  have  collected  the  estate  of  the 
testator,  and  paid  his  debts ;  in  order  to  allow  it  to  remain  with 
the  executor,  or  to  receive  any  other  than  its  accustomed  desti- 
nation, the  intention  of  the  testator  should  appear  from  plain 
language,  or  clear  implication. 

5.  In  the  construction  of  powers  as  well  as  wills,  the  intention  of 
the  parties,  if  compatible  with  law,  governs  the  court. 

6.  In  general,  the  intention  is  to  be  collected  from  the  instrument 
creating  the  power ;  though  a  reference  is  sometimes  allowa- 
ble to  the  circumstances  imder  which  the  power  was  given. 

7.  But  where  two  intentions  appear,  a  general  and  a  particular 
one,  such  a  construction  shall  be  given  to  the  power,  that  the 
general  intention  shall  take  effect,  even  if  the  particular  intent 
be  defeated. 

8.  Where  a  studied  regard  to  accuracy  and  precision  of  language 
in  a  vnllj  is  not  discovered— the  sense  in  which  the  testator 
employed  terms,  and  the  meaning  he  affixed  to  them,  must  be 

.   ascertained  in  determining  his  intention. 
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9.  A  mother  has  the  second  title  to  the  guardianship  by  nature, 
which  becomes  paramount  by  the  death  of  the  father, — ^yet 
the  guardian  by  nature  is  not  entitled  to  possession  of  the 
child's  estate. 

10.  The  words  of  a  testator  are  to  be  taken  in  their  ordinary 
meaning,  and  not  in  their  technical  sense. 

1 L.  Where  property  is  left  by  a  testator  to  his  minor  children,  to 
be  given  them  when  they  respectively  arrive  at  the  age  of 
twenty-one  years,  or  marry,  and  to  be  managed  by  his  widow 
during  her  widowhood — the  control  of  the  property  by  the 
widow  ceases  upon  her  marriage :  and  the  right  to  the  possess- 
sion  and  control  of  the  property,  vests  in  the  guardian  of  the 
minors. 

Error  to  the  Circuit  court  of  Wilcox  county,  exerdstoc 
chancery  Jurisdiction. 

Tried  before  Judge  Crenshaw. 

The  bill,  in  this  case,  stated  that  the  father  of  cona- 
plainants,  before  his  death,  (which  took  place  in  eighteen 
and  thirty,)  made  his  will— which  contained  the  follow- 
ing clauses : 

"Secondly.— I  will  and  bequeath  unto  my  son  Wil- 
liam, and  my  son-in-law,  Young  W.  Grayson,  the  fol- 
lowing negroes,  to  wit,  a  negro  man  named  Allen,  and 
his  wife  Aggey,  and  their  three  children,  Caesar,  Alta- 
more  and  Amey,  with  their  future  increase. 

« Thirdly.— I  will  and  bequeath  unto  my  aon-in-law, 
Young  W,  Grayson,  one  yellow  horse,  named  Dungau- 
non,  and  a  good  bed  and  furniture,  as  his  full  part  and 
portion  of  my  estate. 

« Fourthly. ~I  will  and  bequeath  unto  my  son,  Wil- 
liam M.  Capel,  a  certain  negro  boy  named  Albert,  to  be 
considered  as  payment  of  what  I  am,  or  would  be  due 
to  him,  for  property  of  his  that  came  iato  my  haads.    I 
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also  Will  and  bequeath  unto  my  sod  William  Capel,  one 
grey  colt,  a  good  bed  and  furniture,  and  my  silver  watch^ 
—the  watch  to  be  given  him  when  he  arrives  at  twen- 
ly-<me  years  of  age — as  his  full  part  and  portion  of  my 
estate.  , 

"  Fifthly. — ^I  will  and  bequeath  unto  my  beloved  wife^ 
Sally  Capel,  one  negro  man  named  Nelson,  and  his  wife 
Esther  and  child  Amelia,  for  and  during  her  natural  life, 
and  at  her  death,  the  negroes  so  bequeathed^  with  their 
ftrtare  Increase,  to  be  equally  divided  amongst  my  heirs, 
not  alrdady  provided  for.  It  is  also  my  will,  that  my 
wife,  Sally,  shall  have  the  use  of  the  other  negroes,  du- 
ring her  widowhood,  to  wit,  Amey,  Sukey  and  London, 
and  to  be  kept  by  her  during  the  time  aforesaid,  for  the 
purpose  of  assi8tai>ce  in  supporting  her  and  the  children/ 
I  also  will  and  bequeath  unto  my  beloved  wife,  one  bay 
mare,  and  one  grey  mare,  and  one  Indian  horse,  during^ 
her  widowhood,  and  at  her  marriage,  to  be  divided 
amiongst  the  rest  of  my  heirs,  not  provided  for. 

'*^SixthIy.— It  is  my  will  and  desire,  that  my  negroetr^ 
not  bequeathed,  be  hired  out  yearly,  and  my  plantation 
renledby  my  executiix  and  executor,  hereinafter  appoint-' 
edf  BOkA  that  my  wife,  Sally,  should  be  entitled  to  receive 
ocrt  of  the  proceeds  thereof,  the  sum  of  two  hundred  dol- 
lars, la  each  and  every  year,  for  the  support  and  educa- 
tion of  the  children,  during  her  widowhood,  or  until  my 
son,  Alexander,  shall  arrive  at  the  age  af  twenty-one 
yeara 

"Seventhly.— It  is  my  will  and  desire,  that  all  my  stocfc 
ef  cattle  and  hogs,  should  remain  unsold,  for  the  use,  sup- 
port atid  maintenance  of  my  family.  It  is  also  my  will,,that 
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all  my  household  and  kitchen  furniture,  should  remain 
unsold,  for  the  use  of  my  wife,  Sally,  and  the  children. 

"  Eighthly. — It  is  my  will,  that  all  my  negro  property, 
land,  stock  of  every  description,  and  all  my  estate,  both 
real  and  personal,  except  t^jat  specially  bequeathed  to  my 
wn-in-law.  Young  W.  Grayson,  and  my  son,  William  M. 
Capel,  shall  be  divided  among  my  younger  children, 
(meaning  the  complainants,)  equally,  and  that  they  shall 
be  entitled  to  receive  the  same,  when  they  arrive  at  the 
age  of  twenty-one  years,  or  marry,  except  the  property 
already  bequeathed  to  my  wife.    , 

"Ninthly.— I  appoint  my  wife,  Sally,  executrix,  ancl 
Irwin  R.  Capel,  executor,  of  this,  my  last  will  and  testa- 
ment." 

That  shortly  after  the  death  of  the  testator,  the  execu- 
tor, Irwin  R.  Capel,  also  departed  this  life:  and  that  Sal- 

« 

ly  Capel,  took  upon  herself  the  execution  of  the  will,  and 
in  November,  eighteen  hundred  and  thirty-one,  inter- 
married with  John  Nugent,  the  present'  guardian  of 
complainants:  That  said  Sally  was  thereupon  displaced 
from  the  office  of  executrix,  by  the  Orphan's  court  of 
Wilcox,  and  Alexander  Gordon,  appointed  administrator, 
— who  settled  the  estate,  and  resigned  the  administra- 
tion. 

David  McMillan,  the  defendant,  by  virtue  of  his  office 
of  coroner  of  the  county,  was  then  appointed,  adminis- 
trator de  bonis  non^  with  the  will  annexed,  who  possessed 
himself  of  the  estate :  That  complainants  were  the  young- 
er children,  and  that  William  M.  Capel,  Young  W.  Gray- 
son, and  Sally,  have  received  their  bequests  as  mentioned 
in  the  will,  and  that  the  residue  of  the  estate  is  in  the 


.    • 
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haads  of  defendant,  who  had  annually  hired  out  the 
same,  and  that  it  had  considerably  increased* 

Complainants,  in  eighteen  hundred  and  thirty-fouri 
removed  to  Mobile,  where  their  father-in  law,  John  Nu- 
gent, was  appointed  their  guardian :  That  the  negroes 
could  be  hired  out  in  Mobile  to'  better  advantage  than  in 
Wilcox,  and  that  it  would  be  greatly  to  the  injury  of  com- 
plainants, to  permit  defendant  to  manage  the  property, 
until  they  arrived  at  mature  years,  and  that  some  compe^ 
tent  .person  in  Mobile  ought  to  be  appointed  to  manage 
the  property.  Complainants,  from  their  youth,  were  una- 
ble to  do  any  thing  for  their  own  support,  and  were  main- 
taiaed  by  their  father-in-law,  the  amount  allowed  them 
by  defendant  being  inadequate  for  their  maintenance; 
and  that  their  guardian  had  applied  to  the  defendant  for 
the  property,  and  for  a  settlement,  which  had  been  re- 
fused.  Complainants  prayed  for  an  account,  and  that  the 
property  might  be  transferred  to  their  guardian.. 

The  answer  admitted  the  statement  contained  in  the 
bill,  and  furnished  an  account  and  schedule  of  the  estate 
in  the  hands  of  defendant— had  no  objection  to  surrender- 
ing the  estate,  which  consisted  of  twenty  negroes,  sundry 
notes,  lands,  (fcc.  if  the  court  should  so  order — thought  the 
negroes  would  be  exposed  to  injury  in  health  and  moralS| 
by  removing  them  to  Mobile,  and  doubted  the  competen- 
cy of  the  guardian  to  manage  the  estate. 

The  chancellor  was  of  opinion,  that  the  will  required 
that  the  estate  should  remain  in  the  hands  of  the  execu- 
tors, until  the  children  arrived  at  the  age  of  twenty-one 
years,  or  married,  and  that  the  court  had  no .  right  to  re- 
move an  executor  without  cause:  That  a  guardian  is  not 
8  P.  26 
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eatttled  to  the  possession  of  the  ward's  property,  uQless 
the  right  of  possession  vests  in  the  ward.  The  court 
tfaooght  the  negroes  would  be  liable  to  receive  injury  by 
a  removal  to  Mobile,  and  would  have  been  indined  to 
dismiss  the  bill,  but  for  the  suggestion,  that  the  amount 
idlowed  the  minors'  by  the  administrator,  was  insuffi- 
elent  for  their  maintenance.  It  was  therefore  referred  to 
Ihe  master,  to  ascertain  what  would  be  a  reasonable  al- 
lowance for  the  maintenance  and  education  of  the  ml< 

IIOFB. 

The  master,  at  a  subsequent  term,  reported  a  defluite 
mm,  and  his  report  was  confirmed  by  the  court. 

Aasignment — That  the  chancellor  erred  in  decreeing 
that  the  property  of  the  wards  should  be  retained  and 
beld  by  the  administrator,  and  in  not  decreeing  the 
same,  to  be,  by  the  said  administrator,  the  defendant  In 
error,  surrendered  to  the  plaintiffs. 

Porter^  for  plaintiflFs  in  error. 
/.  B.  Clarke^  contra. 

.  COLLIER,  C.  J.— The  only  question  arising  In  this 
%afie  is,  whether  the  defendant,  as  administrator  cumte9' 
i0mento  annexo,  is  entitled  to  the  possession  of  the  ptapw- 
iy  devised  and  bequeathed  by  his  testator  to  the  plafB- 
tiffs,  or  does  its  possession  and  control  properly  bdoog 
to  their  guardian  ?  Assuming  the  defendant  to  stand  In 
-the  attitude  of  an  executor,  the  solution  of  this  qoestiCMi 
will  depend  upon  the  exposition  of  the  sixth  and  ei^blh 
<flQ«Bes  of  the  testator'aiz7tZ/;  which  are  as  follow : 
^Sixthly.— It  is  my  will  and  desire,  that  my  aegnm 


THE  SUPREME  COURT  OF  ALABAMA.        203 


Heirs  of  Capel  vs.  McMillan,  adm'r. 


not  bequeathed,  be  lured  out  yearly,  and  my  plantatio-a 
rented  by  my  executrix  and  executor,  hereinafter  appoint* 
ed ;  and  that  my  wife,  Sally,  should  be  entitled  to  re- 
ceive, out  of  the  proceeds  thereof,  the  sum  of  two  Jiun- 
drcd  dollars,  in  each  and  every  year,  for  the  support  and 
education  of  the  children,  during  her  widowhood,  or  un- 
til my  son,  Alexander,  shall  arrive  at  the  age  of  twenty- 
(me  years. 

"Eighthly.— It  is  ray  will,  that  all  my  negro  property, 
negroes,  land,  stock  of  every  description,  and  all  my  esr 
tate,  both  real  and  personal,  except  that  specially  be^ 
queathed  to  my  son-in-law.  Young  W.  Grayson,  and  my 
0on,  William  M.  Gapel,  shall  be  divided  among  my 
younger  children  equally,  and  that  they  be  entitled  to 
receive  the  same,  when  they  arrive  at  the  age  of  twenty- 
asxe  years,  or  marry,  except  the  property  already  ba^ 
queathed  to  my  wife." 

It  will  be  observed,  that  the  will  does  not,  in  terms, 
prescribe  any  period  during  which  the  executrix  and  eir 
ecutor  shall  continue  to  hire  out  the  negroes  and  rent 
the  land.  To  be  Informed  upon  this  point,  then,  we 
must  look  to  the  will  itself,  to  ascertain  the  testator'^  In- 
tention, in  thus  diverting  the  property  from  the  control 
of  the  guaAian  of  the  legatees,  and  vesting  his  legal  r^ 
presentatives  with  the  unusual  authority,  to  retain  itp 
possession  and  management.  As  wills  are  often  m^ 
in  txiremisy  and  drawn  by  persons  unskilled  in  the  law, 
without  the  aid  of  professional  c^vice,  great  lifoerallly  ifi 
iBdnlged  in  their  interpretation.  In  adjusting  the  mew^ 
Ing  of  any  of  the  provisions  of  a  will,  the  testator'*  111- 
tention  is  allowed  to  exert  a  controlling  influence ;— if 
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that  be  clear,  and  not  contrary  to  law,  it  must  prevail, 
although,  in  giving  effect  to  it,  some  words  should  be  re- 
jected, or  so  restrained  in  their  application,  as  to  change 
their  literad  meaning— (Finlay  et  al.  vs.  King's  Lessee,  3 
Pet.  R.  377;  Bell  and  wife  vs.  Hogan,  1  Stew.  R.  536 ; 
Drury  &  Bennett  vs.  negro  Grace,  2  Har.  <fc  J.  R.  356; 
Smith  vs.  Bell,  6  Pet.  R.  68.)  And  where  the  testator's 
intention  would  be  advanced,  courts  have  sometimes  ta- 
ken license  not  only  to  reject,  but  even  to  supply  words. 
— (Doe  vs.  Roe,  1  Wend.  Rep.  541;  Jackson,  ex  dem.  of 
Gatfleld  vs.  Strang,  1  Hall's  Rep.  1.)  So,  if  a  will  be  am- 
biguous in  any  particular  part,  the  whole  will  may  be 
considered,  for  the  purpose  of  ascertaining  the  testator's 
intent  in  that  part— (Jackson  ex  dem.  Van  Yechten  vs. 
Sill,  11  Johns.  R.  201;  Dashiel  et  al.  vs.  Dashiel,  2  Har. 
&  Gill's  R.  127;  Land  et  al.  vs.  Otley,  4  Rand.  R.  213 ; 
Moore  vs.  Dudley  and  wife,  2  Stew.  R.  170.) 

As  the  property  devised  or  bequeathed  to  infant  devi- 
ates or  legatees,  most  usually  goes  into  the  possession  of 
tjielr  guardians,  after  the  executor  shall  have  collected 
the  estate  of  the  testator  and  paid  his  debts,  in  order  to 
allow  it  to  remain  with  the  executor,  or  to  receive  any 
6ther  than  its  accustpmed  destination,  the  intention  of 
the  testator  should  appear  from  plain  language  or  clear 
fmplicatlon— (Roosevelt  vs.  Ful  ton's  heirs,  7  Cow.  R.  71; 
Jackson  ex  dem,  Bogert  vs.  Schauber,  7  Cow.  R.  187.) 

As  the  authority  given  to  the  executrix  and  executor, 
*by  the  sixth  clause  of  the  will,  is  a  power  in  nature  of  a 
trust,  it  may  be  well  to  lay  down  some  rules,  in  regard 
to  the  interpretation  of  powers:  In  the  construction 
of  powers  as  well  as  wills,  the  intention  of  the  parties, 
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if  compatible  with  law,  governs  the  coUrt— (Pomery  v& 
Partington,  3  T.  R.  665 ;  Smith  vs.  Doe  ex  dem.  Jersey, 
(Earl)3Bligh'sR..290;  7  Price's  R.  281;  3  Moore's  R. 
339;  2  B.&  B.'s  R.  474;  Tankerville  vs.  Coke,  Mosely's 
R.  175,  (a);  Liefe  vs.  Saltingstone,  1  Mod.  R.  189 ;  Talbot 
vs.  Tli)per,  Skinner's  R.  427;  Brlstow  vs.  Ward,  2  Vea' 
jr.  547;  Wilson  vs.  Troup,  2  Cow.  R.  195;  Jackson  vs. 
Vreeder,  11  Johns.  R.  169;  Mitchell  vs.  Maupin,  3  Moa- 
roe's  R.  185.)  In  general,  the  intention  is  to  be  collected 
from  the  instrument  creating  the  power,  though  a  refer- 
ence is  sometimes  allowable  to  the  circumstances  under 
which  the  power  was  given— (Griffith  vs.  Hanson,  4  T. 
R  748 ;  Doe  vs.  Rendle  3  M.  <fc  S.  R.  99.)  But  where 
two  intentions  appear,  a  general  and  a  particular  one, 
such  a  construction  shall  be  given  to  the  power,  that  the 
general  intention  shall  take  effect,  even  if  the  particular 
Intent  be  defeated—  (Robinson  vs.  Hardcassle,  2  T.  R. 
241;  Jackson  vs.  Vreeder,  11  Johns.  R.  169;  Smith  vs. 
Bell,  6  Peters'  R.  68.) 

Having  stated  these  acknowledged  rules,  as  guides  for 
the  judgment  we  are  to  pronounce,  we  proceed  to  con- 
sider the  two  clauses  of  the  will,  out  of  which  this  con- 
troversy has  arisen.  It  will  be  premised,  that  ihe^wifl 
does  not  discover  any  studied  regard  to  accuracy  and  pre- 
cision in  the  use  of  language ;  we  must,  therefore,  in 
determining  the  testator's  intent,  endeavor  to  ascertain 
the  sense  in  which  he  employed  terms,  and  affix  to  them 
the  same  meaning. 

That  the  mother  has  the  second  title  td  the  guardian- 
ship by  nature,  which  title  becomes  paramount  upon  the 
death  of  the*  father,  is  a  clear  principle ;  yet,  the  guardian 
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by  nature  is  not  entitled  to  the  possession  of  the  child'^ 
estate— (Miles  vs.  Boyden,  3  Pick.  R.  213;  5  Porter's  K 
392 ;  Isaacs,  by  next  friend,  vs.  Boyd  et  al.) 

The  testator  manifests  a  confidence  in  the  judgment 
and  discretion  of  the  wife,  so  long  as  she  continues  utt- 
married;  and  is  desirous  that  during  that  period,  she 
shall  direct  the  education  of  their  children ;  and  to  effeet 
this  object,  and  enable  her  to  receive  the  means  for  ttot 
purpose,  he  directs  that  the  negroes  not  previously  ber 
queathed,  shall  be  hired  out,  and  his  plantation  rented  by 
his  executrix  (wife)  and  executor,  and  his  executrix  to 
receive  out  of  the  proceeds  thereof,  two  hundred  dollars, 
at  the  end  of  every  year. 

The  win  does  not  leave  it  to  be  determined  by  cott- 
Btruction,  for  what  particular  time  this  sum  is  to  be  re* 
celved  and  appropriated  by  the  executrix:  its  terms  arc 
explicit,  and  provides  a  limitation,  viz.  "during  het 
(wife's)  widowhood,  or  until  my  (testator)  son,  Alexan- 
der, shall  arrive  at  the  age  of  twenty-one  years."  The 
events  which  are  to  determine  the  right  of  the  executrix 
to  receive  money  for  the  support  and  education  of  the 
children,  need  not  both  happen ;— they  are  expressed  dis- 
junctively, so  that  the  one  which  shall  ftrst^  occur,  puts 
an  end  to  the  right.  The  moving  cause  for  the  insertion 
of  the  power  to  hire  out  the  negroes,  and  rent  the  plan- 
tation, was  to  enable  the  wife  to  receive  a  part  of  the 
proceeds  arising  from  these  sources,  to  defray  the  expen- 
ces,  consequent  upon  the  support  and  education  of  the 
children,  without  executing  a  bond,  as  their  guardlaUi 
or  giving  other  security  than  that  required  for  the  faithr 
ful  performance  of  her  duties,  as  an  executrix  of  the  will. 
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Tbe  iadacement  which  prompted  the  testator  to  confei' 
tills  power,  ceased  to  exist  immediately  upon  the  mar-' 
rlag^  of  the  executrix,  for  her  widowhood  no  longer  con-' 
Umiing,  her  right  to  receive  the  two  hundred  dollars  Was 
at  an  end. 

This  view  derives  aid  from  the  fifth  clause  of  the  will. 
In  the  first  part  of  this  clause,  the  testator  makes  a  prO' 
tlalOD  for  his  wife  for  her  life.  In  the  la^tter  part,  he  says:; 
«qt  is  also  my  will,  that  my  wife,  Sally,  shall  have  the 
nse  of  the  other  negroes  during  her  widowhood,  to  wit^ 
Amey,  Sukey  and  London,  and  to  he  kept  by  her  du* 
ring  the  \ime  aforesaid,  for  the  purpose  of  assistance  in 
supporting  her  and  the  children. 

I  also  will  and  bequeath  unto  my  beloved  wife,  on^f 
bay  mare,  and  one  grey  mare,  and  one  Indian  horse,  du-^ 
ring  her  widowhood,  and  at  her  toarriage,  to  be  divided 
^amongst  the  rest  of  my  heirs,  not  provided  for."  The 
wife's  right  to  the  property  bequeathed  by  this  clatuse, 
did  not  continue  beyond  the  period  of  her  marriage :  up^ 
on  the  happening  of  that  event,  the  guardian  of  the  helrm 
intended,  became  entitle^  to  its  actual  possession.  The 
diilAren  provided  for  by  the  sixth,  are  doubtless  the 
tudrs  contemplated  by  the  fifth  clause^  and  it  is  difileult 
toooncetve  of  a  motive  to  a  change  of  the  possession  o( 
tise  property  in  the  one  case,  which  would  not  have  ia- 
AneiMted  the  testator  in  the  other. 

'  Tbe  testator  certainly  desired  that  the  maintenance  of 
lifs  children  should  be  transferred  to  some  one  else,  a» 
BOtm  as  hte  wife  should  again  marry,  or,  at  least,  he  did 
met  wl^  the  proceeds  of  their  estate  to  be  received  and 
dtrtiuxeed  by  her  for  that  purpose,  in  the  character  of  ax» 


: 


208  llEPOfeTS  OP  CASES  IN 

_^ * 

Heirs  of  Capel  vs.  McMillan,  adm'r. 


executrix.  He  was  willing  to  confide  to  her  this  impor- 
tant duty,  so  long  as  she  continued  in  a  situation  to  exer- 
cise her  own  judgment  and  discretion  uncontrolled  by  a 
husband,  but  as  he  could  not  anticipate  who  was  to  suc- 
ceed him  in  her  aflfections,  he  was  unwilling  that  the 
possession  of  the  property,  and  the  disposition  of  the 
fund  provided  by  the  will,  should  be  entrusted  to  his 
wife,  beyond  the  period  of  a  second  marriage.  And  if 
the  wife  made  a  prudent  selection  of  a  second  husband, 
neither  the  children  or  mother  would  be  prejudiced  by 
thus  interpreting  the  testator's  intent,  for  the  husbaod 
would  doubtless  be  appointed  by  the  court,  guardian  of 
the  children  under  fourteen  years,  and  if  chosen  by  those 
older,  he  would  certainly  be  approved — but  if  the  wife's 
choice  was  unfortunate,  it  would  not  be  desirable  that 
the  guardianship  should  be  committed  to  the  husband. 

Perhaps  it  may  be  said  that  it  may  have  been  the  con- 
fidence reposed  in  the  executor  named  in  the  will,  that 
influenced  the  testator  in  framing,  as  he  did,  the  sixth 
clause.  The  will  no  where  discovers  that  such  a  consid- 
eration prompted  him.  A  confidence  in  the  wife,  so  long 
as  she  continued  sole,  we  'think  has  been  shewn  to  have 
been  the  moving  cause.  The  executor  was  most  proba- 
bly named  for  the  purpose  of  aiding  the  wife  in  the  per- 
formance of  duties,  which,  to  her,  must  have  been  oner- 
ous, viz.  to  hire  out  the  negroes,  and  rent  the  plantation. 

Nor  do  we  consider  that  there  is  any  thing  in  the 
eighth  clause,  repugnant  to  the  view  we  have  talcen.  The 
direction,  there,  that  the  younger  children  shall  be  enti- 
tled to  receive  the  property  given  them  by  the  will,  when 
they  arrive  at  the  age  of  twenty-one  years,  or  marry, 
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does  not  inhibit  a  guardian  of  the  children  frona  taking 
possession  of  It  previously.  The  testator  did  not  em- 
ploy words  in  their  technical  sense,  but  in  their  ordina- 
ry acceptation,  and  so  we  must  understand  them — (Land 
et  al.  vs.  Otley,  4  Rand.  R.  213.)  Now,  tliough  the  pos- 
session of  the  guardian  Avould,  by  construction  of  law, 
be  the  possession  of  tlic  ward,  yet,  as  the  testator  evi- 
dently intended  an  actual  pos^^c'Ssion,  witli  the  right  to 
control  the  property,  (this  being  the  popular  meaning  of 
the  words  employed.)  in  furtherance  of  his  intention,  he 
must  be  so  understood.  The  words,  "  except  the  proper- 
ty already  bequeathed  to  my  wife,'^  clearly  relate  to  pro- 
perty bequeathed  to  the  wife  during  her  life,  and  which, 
after  her  death,  is  directed  '-to  be  equally  divided  amongst 
my  (testator's)  heirs,  not  already  provided  for,"  and  does 
not  embrace  that  ?iven  during  widowhood,  to  aid  the 
wife  in  the  support  and  education  of  the  children. 

There  is  no  conflict  between  the  general  and  particu- 
lar intent  of  the  testator,  in  framing  the  sixth  clause  of 
his  will.  His  intention  was  to  provide  for  his  children, 
not  specially  provided  for,  a  patrimony,  and  also  the 
means  of  support  and  education  during  their  minority. 
The  expenditures  for  the  support  and  education  of  the 
children,  were  to  be  regulated  by  the  wife  during  her 
widowhood:  after  her  marriage  she  was  not  authorised ' 
to  receive  the  proceeds  of  their  estate,  to  defray  the  char- 
gesof  their  maintenance.  This,  we  thinlc,  indicates  the 
testator's  intent  to  have  been,  tliat  as  the  executrix  was 
to  receive  a  portion  of  the  proceeds  of  the  children's  es- 
tate, in  order  to  their  support  and  education,  the  posses- 
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tor,  that  she  miglit  perform  this  duty  with  the  more  ease 
and  aouvenience  to  Lerself.  Besides,  the  testator  proba- 
bly believed,  that  so  long  -do  he  remaiaed  single,  the  in- 
terest of  her  children  would  he  paramount  to  that  of  all 
other  persons,  and  consequently,  their  estate  would  be 
most  profitably  managed  by  lier,  but  as  the  interest  of 
a  husband  might  conflict,  or  his  will  would  predominate, 
whenever  she  changed  her  situation,  he  intended  the 
power  given  by  the  sixth  clause  to. cease,  and  the  proper- 
ty to  go  into  the  possession  of  such  person  or  persons  as 
might  be  regularly  api^roved  and  appointed  to  the  guar- 
dianship of  the  infant  plaintifls. 

That  the  Intent  of  the  testator  may  be  effectuated,  the 
decree  of  the  Circuit  court  is  reversed,  and  the  cause  re- 
manded. And  it  is  farther  adjudged  and  decreed,  that 
such  proceedings  be  taken  in  the  Circuit  court,  as  may 
lead  to  a  settlement  of  tlie  administration  accounts  of  the 
defendant,  upon  such  principles  as  may  be  just  and  pro- 
per. It  is  further  ordered  and  adjudged,  that  upon  the 
execution  of  a  bond  or  bonds  by  John  Nugent,  as  guar- 
dian. &c.  in  a  sufficient  penalty,  and  with  adequate  se- 
curity, before  the  judge  of  the  County  court  of  Mobile  or 
Wilcox  couoty;  conditioned  as  the  bonds  of  guardians 
are  by  law  directed  to  be,  to  be  approved  by  the  judge  of 
the  Circuit  ccurt  of  Wilcox ;  that  then  the  defendant  be 
directed  to  pay  over  to  the  guardian  all  monies,  and  de- 
liver to  him  all  bonds,  notes  and  slaves,  and  relinquish  to 
him  the  possession  of  the  lands  belonging  to  the  infant 
complainants,  and  the  costs  of  this  cause,  are  to  be  paid 
by  the  defendant,  out  of  the  estate  of  the  testator  in  hi'' 
hands  unadministered. 
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1.  It  is  a  well  settled  rule  of  chancery,  not  to  decree  on  a  case 
supported  by  proof,  and  not  sustained  by  the  allegations  of  the 
pleadings.    The  allegation  and  proof  must  correspond. 

2.  There  is  a  broad  and  clearly  defined  distinction  between  trusts 
of  property,  which  are  specific  In  their  nature,  and  trusts  of 
money,  which  have  no  earmarks  by  which  tlicy  can  be  identi- 
fied. 

3.  But  there  is  no  difference  bctwcrn  a  truet  created  by  the  de- 
posit of  money  in  the  first  in-tuiiCv,  and  one  where  ti-e  money 
is  raised  by  the  sale  or  conversion  cf  a  cliattel  deposited  with 
a  tnistee,  to  convert  into  money. 

4.  Whenever  the  subject  matter  of  a  trust  can  bo  sued  for  at  law, 
the  statute  of  limitations  may  be  insisted  on  as  a  bar,  a.though 
the  remedy  is  pursued  in  a  court  of  equity. 

6.  The  only  trusts  not  within  the  operation  of  the  statute,  are 
those  which  are  peculiarly  and  exclusively,  the  subjects  of 
equity  jurisdiction. 

6.  A  subsisting  recognised  and  acknowledged  trust,  as  between 
the  trustee  and  the  cestui  que  trusty  is  not  barred  by  the  sta- 
tute of  limitation: 

7.  If  specific  property  is  placed  in  the  possession  of  any  one,  in 
trust  for  a  specific  purpose,  as  lo.ig  as  it  roujains  in  specie,  and 
capable  of  identification,  it  is  consid^^red  as  he'd  subject  to  the 
trust,  until  such  time  as  the  trustee  sliall  do  some  act  evincing 
his  intention  to  convert  it  to  his  own  u^e,  or  to  renounce  or 
abandon  the  trust  confided  to  him ;  and  in  all  such  cases,  be- 
tween the  trustee  and  cestui  que  trust,  sncli  intention  must  be 
known  or  communicated  to  tie  trustee?,  otherwise,  the  proper- 
ty will  be  considered  as  remaining  subject  to  the  trust. 

8«But  this  rule  has  never  been  applied  to  mere  money  trust?, 
when  the  fund  has  not  been  kept  distinct  and  separate  from 
other  funds  belonging  to  the  trustee. 
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9.  The  fact,  that  action  can  be  maintained  for  money  received  ou 
one  of  numerous  demands,  does  not  revive  all  previous  causes 
of  action,  and  the  payment  of  one  claim  camiot  be  construe  I 
as  an  admission  of  another. 

r  I 

10.  If,  at  the  timeof  a  testator's  death,  there  is  any  specific  pei- 
sonal  property,  in  his  hands  belong! iig  to  others,  which  ho 
holds  in  trust,  or  otherwise,  a'tid  it  can  be  clearly  traced  and 
distinguished  from  the  tnstafor^s  own,  such  proj)erty,  is  not 
assets  to  be  applied  to  the  payment  of  his  debts,  or  to  be  dis- 
tributed among  his  heirs,  but  it  is  to  be  held  as  the  testator  him- 
self held  it. 

11.  But  if  the  testator  has  money,  or  other  property^  in  his  hands 
belonging  to  others,  which  is  in  trust  or  otherwise,  and  it  has 
no  ear  marks,  and  is  not  distinguishable  from  the  mass  of  his 
own  property,  the  party  must  come  in  as  a  general  creditor. 

12.  And  the  rule  above  stated,  as  governing  cases  where  the  trus- 
tee is  dead,  extends  with  uU  its  force,  to  money  trusts  where 
the  testator  is  living. 

*  13.  As  long  as  the  tcustee  holds  it  capable  of  being  distinguished 
as  a  separate  fund  distinct  from  his  own  money,  the  trust  will 
be  presumed  to  exist,  from  the  circumstance  that  it  is  thus  kept 
distinct,  for  this-  could  alone  be  the  case  where  the  trust  was 
recognised  and  admitted. 

14.  But  if  the  trustee  receives  money  on  account  of  the  subject 
matter  of  the  trust,  and  docs  not  separate  it  and  keep  it  so  that  it 
can  be  identified,  a  continual  conversion  is  constantly  taking 
place,  and  if  the  '  cest^d  que  trust  lies  by  for  more  than  six 
years,  or  such  other  time  as  will  create  a  statutory  bar,  the  pre- 
sumption of  payment  will  arise  as  in  any  other  case  of  a  mere 
money  demand,  and  the  onus  is  thrown  on  the  party,  claiming 
the  money,  to  repel  the  presumption  as  in  other  cases. 

15.  It  is  now  well  settled,  that  if  a  defendant,  by  plea  or  answer, 
relies  on  the  statute  of  limitations,  as  a  defence — the  plaintiff, 
if  he  wishes  to  bring  his  case  within  any  of  its  exceptions, 
must  amend  his  bill  or  file  a  special  replication,  so  Uiat  the 
new  matter  introduced  by  him  may  be  controverted  or  avoided 
by  the  opposing  party. 

16.  And  the  act  of  eighteen  hundred  and  twenty-three,  dispenses 
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^  only  with  the  iilerely  formal  replication,  before  necessary,  and 
does  not  authorise  the  introduction  of  evidence,  not  applicable 
to  any  previously  made  allegation. 

17.  The  same  strictness  in  an  answer  to  a  bill  in  equity,  where 
the  statute  of  limitations  is  relied  on  as  a  defence,  is  not  requi- 
site, .as  in  a  plea. 

18.  Cases  of  bailment  and  unwritten  contracts,  when  the  contract 
is  expressed,  and  the  duties  defined,  are  not  open  contracts 
in  the  view  of  the  statute  of  limitations,  and  therefore,  actions 
founded  on  them  are  not  barred  in  three  years. 

19.  Where  a  defendant  in  equity  wishes  to  bring  the  case  charged 
in  complainant's  bill,  by  evidence,  to  be  one  of  open  acoount, 
he  must  make  the  necessary  allegations  of  facts,  by  his  plea 
and  answer. 

20.  The  mere  statement  of  an  account  before  auditors,  for  the 
purpose  of  facilitating  the  examination  of  matters  before  them, 
is  not  a  revival  of  a  demand  barrcd  by  statute. 

21.  Nor  is  the  correction  of  an  improper  juc^ment,  or  a  payment 
made  on  it  at  the  instance  of  a  representative,  an  admission  of 
other  demands,  as  claims  existing,  due  and  unpaid,  by  a  de- 
feadant. 

22.  The  interest  of  one  of  several  co-distributees  is  several,  aad 
does  not,  at  his  death,  pass  to  his  co-distributees.  A  distribu- 
tee may,  in  his  turn,  become  the  foundation  of  a  new  stock, 
who  may  be  persons  other  than  those  entitled  with  him  to  dis- 
tribution. 

23.  A  transfer  of  the  interest  of  one  of  several  distributees,  par- 
ties to  a  particular  suit,  does  not  remove  his  disqualificatioO; 
when  offered  as  a  witness  in  the  cause. 

24.  And  a  bill  will  not  be  dismissed,  without  prejudice,  to  enable 
such  a  witness,  in  a  future  suit,  to  tender  a  suitable  release  to 
restore  his  competency. 

Error  to  the  Circuit  court  of  Lawrence  couiity,  exerci- 
Blng  chancery  jurisdiction. 


214  RKPOllTS   OF  CASKS  IN 


Maury's  admV  r.s\  Mi-on'^adm'r. 


Bill  for  discovery  and  relief,  tried  ])y  Coleman^  J. 

The  bill  was  fUed  by  the  sheriii'  of  Lawrence  county^ 
Vf\\Oy  ex  virtu te  officii,  \\ix'\  been  an  oliitrd  administrator 
of  the  estate  of  Maury.  TIjc  int::jtate  had  placed  in  the 
hands  of  Mason,  in  October,  elgliteen  hundred  and  twen- 
ty-one, a  large  number  of  notes,  bonds  and  accounts, 
amounting  to  more  than  nine  thousand  dollars, — who 
undertook  and  promised  to  collect  them.  Collections 
were  made  in  specie,  or  in  par  or  premium  bank  notes, 
or  in  depreciated  currency,  at  the  usual  rates  of  discount, 
varying  from  twenty  to  thirty  per  cent.  Mason  made 
some  payments  on  them  to  I\:aury,  some  of  them  in  de- 
preciated paper,  the  discount  on  which  was  a  loss  to 
Maury  and  a  gain  to  Mason;  but  u  large  sum,  (say  three 
thousand  dollars.)  remained  in  his  l^ands  unaccounted 
for.     The  bill  prayed  for  a  discovery  and  account. 

The  answer  admitted,  that  dei'ondaiit's  intestate  had 
received  the  notes,  bonds  and  accounts  to  collect.  The 
notes,  &c.  werepayable  to  one  Daniel  W.  Maury,  who 
was  a  son  of  complainant's  intestate,  and  who  had  for- 
merly kept  a  store  in  Lawrence  county,  where  he  re- 
ceived the  notes,  (fcc.  and  had  transferred  them  to  his  fa- 
ther, who.  deposited  them  with  Mason  for  collection. 
Mason  undertook  the  collection,  more  to  save  an  old 
friend  from  injury,  than  from  any  motive  of  interest; 
and  the  answer  alleged  that  liC  had  fully  paid  over  the 
amount  he  collected—some  of  the  demands  not  having 
been  collected.  As  Jlaury  and  Mason  were  intimate 
friends  in  their  life  time,  defcndanL  had  no  doubt  they 
had  fully  settled  with  each  other,  and  as  the  whole 
claim  made  by  the  bill  was  a  stale  demand,  and  in  the 
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opinion  of  defeiidant,  without  equity — defendant  insisted 
it  was  wholly  burred  by  ihe  statute  limiting  tlie  time  in 
whicli  suits  should  be  Instituted,  and  insisted  upon  tlie 
statute  by  way  of  plea.  The  answer  was  accompanied 
with  an  exhibit  of  such  receipts  and  memoranda,  aa  de- 
fendant was  able  to  collect  from  the  papers  which  had 
come  to  his  bauds. 

The  case  was  committed  to  certain  auditors  appointed 
by  the  court,^  to  exaininc  and  report  upon  the  state  of 
the  accounts.  Daniel  W.  3Iaury,  a  distributee  of  the  es- 
tate of  Maury,  executed  a  release  of  his  interest,  and  was 
a  principal  witness  in  the  case.  The  report  found  a 
balance  due  complainant,  of  eight  hundred  and  eighty- 
seven  dollars  and  two  cents. 

Upon  the  hearing  of  the  case,  it  seemed  to  the  chaa- 
cellor  that  the  statute  of  limitations  applying  to  the  case 
was  that  of  three  years,  and  as  there  was  no  circum- 
stance to  operate  against  its  being  a  bar,  the  opinion  of 
the  court  was,  that  the  plea  of  the  statute  should  be  sus- 
tained.    The  bill  was  therefore  dismissed. 

Assignments  of  error : 

1.  The  chancellor  erred  in  dismissing  the  bill  and  de- 
creeing against  the  complainant,  and  for  the  defendant 

2.  The  chancellor  erred  in  sustaining  the  plea  of  the 
statute  of  limitations. 

3.  The  chancellor  erred  in  not  rendering  a  decree  in 
favor  of  the  complainant,  for  the  balance  of  the  account 
allowed  him  by  the  report  of  the  auditors;  aiid  also  the 
exchange  and  interest  thereon,  which  he  claimed. 


Hopkins,  for  the  plaintiffs  in  error. 
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GOLDTHWAITE,  J.— The  decree  of  the  Circuit  court, 
dismissing  the  bill,  is  predicated  on  the  supposition,  that 
the  statute  of  limitations  presents  a  complete  defence, 
and  the  plaintiff  in  error  has  assumed  several  positions 
to  convince  us  that  this  decree  cannot  be  supported. 
These  positions  will  be  severally  noticed. 

1.  It  is  said  the  notes  and  other  evidences  of  debt,  de- 
posited with  Mason  (the  defendant's  intestate,)  for  col- 
lection, were  assigned  to  him,  to  enable  him  to  collect 
the  monies  due  thereon,  and  thus  a  direct  trust  was  cre- 
ated, which  it  is  contended  cannot  be  barred  by  the  sta- 
tute of  limitations.  It  may  be  remarked,  in  answer  to 
this,  that  nothing  is  said  in  the  bill  of  any  assignment 
whatever,  nor  is  the  assertion  supported  by  any  evidence 
tn  the  cause,  unless  the  circumstance  of  Mason's  prosecu- 
ting a  suit  in  hi3  own  name  on  one,  or  perhaps  more 
than  one  of  the  notes  deposited  with  him,  is  to  be  taken 
as  proof  of  an  assignment.  Whatever  may  be  the  effect 
of  the  proof  in  showing  this  fact,  it  is  the  well  settled 
rule  of  chancery,  not  to  decree  in  a  case  supported  by 
proof,  and  not  sustained  by  the  allegations  of  the  plea- 
dings. The  allegation  and  proof  must  correspond — 
(Clink  vs.  Tatom,  11  Vesey,  240;  Smith  vs.  Clark,  12 
Vesey,  277;  James  vs.  McKernon,  6  John.  543 ;  Beach  vs. 
the  Fulton  Bank,  3  Wend.  573 ;  Pratt  vs.  Northam,  5 
Mason,  113;  Barn  vs.  Cliiles,  10  Peters,  177;  Morrison 
vs.  Hart,  2  Bibb,  4 ;  Lemaster  vs.  Burckhart,  2  Bibb,  25; 
Langonvs.  Henderson,  1  Bland.  236;  Inston  vs.  Child,  1 
Bro.  C.  C.  94 ;  Bogman  vs.  DTaughan,  3  Stew.  243.) 

But  if  the  notes  and  other  evidences  of  debt  had  been 
assigned  to  Mason,  and  this  fact  was  alleged  in  thie  bill, 
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this  circumstance  would  not  have  the  effect  to  change 
the  character  of  the  trust  fund,  when  the  money  was 
collected.  There  is  a  broad  and  clearly  defined  distinc- 
tion between  trusts  of  property,  which  are  specific  in 
their  nature,  and  trusts  of  money,  which  has  no  marks 
by  which  it  can  be  identified.  This  distinction  will  be 
hereafter  adverted  to  and  explained;  but  there  is  no  dif- 
ference between  a  trust  created  by  the  deposit  of  money 
in  the  first  instance,  and  one  where  the  money  is  raised 
by  the  sale  or  conversion  of  a  chattel  deposited  with  the 
trustee  to  covert  into  money.  To  make  a  distinction  in 
such  a  case,  would  savor  more  of  refinement  and  ingenu- 
ity, than  of  practical  utility,  and  its  introduction  as  a  rule 
of  action,  would  unsettle  som^  useful  and  well  establish- 
ed principles. 

We  are  not  authorised  to  depart  from  the  case  which 
the  complainant  has  thought  proper  to  present  by  his 
bill,  which  alleges  the  de;  osit  with  Mason,  of  a  large 
amount  in  value,  of  notes  and  other  claims,  which  were 
to  be  collected  by  him  for  the  benefit  of  the  coniplainant's 
intestate,  it  alleges  further,  that*the  money  due  on  their 
claims  has  been  collected,  and  never  accounted  for  or 
paid  over.  Here  we  find  no  allegation  of  a  specific  trust 
created,  nor  does  the  complainant  seek  to  pursue  a  spe- 
cific trust  fund;  it  is  the  usual  form  of  a  bill  for  discove- 
ry of  monies  collected  by  an  agent,  seeking  no  other  de- 
cree or  relief,  than  for  payment  of  whatever  sum  may  be 
found  to  be  due,  and  it  might  well  be  questioned  whether 
such  a  bill  is  not  alone  cognizable  in  equity,  on  the  mat- 
ters of  discovery  and  account. 

Very  soon  after  the  enactment  of  the  statute  of  limita- 
8  P.  28 
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tions,  we  find  the  English  Court  of  Chancery  holding  it 
to  apply  to  cases  in  equity,  although  such  cases  are  not 
within  the  words  of  the  act,  but  notwithstanding  its  Ap- 
plication in  general^  cases  of  trust  were  never  held  withlu 
its  operation.  In  the  earlier  cases,  the  rule  is  laid  down 
very  broadly,  that  all  trusts  whatsoever  were  excluded; 
and  the  case  of  Locky  vs.  Locky,  (Prec.  in  Chan.  518,)  ia 
the  first  case  in  which  a  distinction  as  to  the  several 
kinds  of  trusts  was  attempted.  The  cases  decided  pre- 
vious to  Locky  vs.  Locky,  certainly  contain  the  rule,  as 
contended  for  by  the  counsel  for  the  plaintiff  in  error. 
These  cases  are  four  in  number,  and  are  not  satisfactorir 
ly  reported,  as  they  furnish  nothing  more  than  the  facts 
of  the  case,  and  the  decision  of  the  court— (Harrison  vs. 
Lucas,  1  Chan.  Rep.  67;  Heath  vs.  Henley,  1  Ch.  Case9| 
20;  Shelden  vs.  Wiidman,  1  Ch.  Cases,  2G;  Lord  HoUitf 
case,  2  Vent.  345.) 

It  must  have  very  early  recurred  to  the  chancellors, 
that  by  the  withdrawing  of  all  trusts  from  the  operation 
of  the  statute,  there  would  remain  very  few  subjects  for 
its  action,  as  every  bailment,  every  transaction  by  an 
agent  or  factor,  and  indeed  every  case  in  which  the 
smallest  trust  or  confidence  was  reposed,  might  thus  be 
withdrawn,  by  the  plaintiff's  seeking  his  relief  in  equity. 
The  case  of  Locky  vs.  Locky,  (Prec.  in  Chan.  518,)  was, 
however,  soon  interposed,  to  arrest  the  growing  evil  of 
such  a  construction  as  had  been  previously  given.  Lord 
Macclesfield  then  decided :  "  when  one  receives  the  profits 
of  an  Infant's  estate,  and  six  years  after  his  coming  of 
age,  he  brings  a  bill  for  an  account,  that  the  statute  of 
limitations  is  a  bar  to  such  suit,  as  it  would  be  to  an  ao 
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tion  of  account  at  common  law :  for  the  receipt  of  the 
profits  of  an  infant's  estate  is  not  such  a  trust,  as  being 
the  creature  of  a  court  of  equity,  the  statute  shall  be  no 
bar  to, — for  he  mi?ht  have  had  his  action  of  account 
against  him  at  law,  and  therefore  no  necessity  to  come 
into  this  court  for  the  account ;  but  the  reason  why  such 
bills  are  brought  here,  is  from  the  nature  of  the  dmandy 
that  they  might  have  the  discovery  of  books,  papers,  and 
the  party's  oath,  for  the  more  easy  taking  of  the  accounts 
which  they  cannot  so  well  do  at  law;  but  if  the  infant 
lies  by  for  six  years  after  he  comes  of  age,  as  he  is  barred 
of  his  action  of  account  at  law,  so  shall  he  be  of  his  re- 
medy in  this  court,  and  there  is  no  sort  of  difference  in 
reason  between  the  cases." 

This  case  draws  the  line  with  much  precision  and  ac- 
curacy between  those  trusts  which  are,  and  those  which 
are  not  barred  by  the  statute.  If  it  be  the  mere  creature 
of  a  court  of  cqit'Uy,  the  trust  is  not  affected  by  the  sta- 
tute :  all  those  for  which  there  is  a  concurrent  remedy  at 
lawj  are  within  the  statute,  and  it  matters  not  in  what 
forum  relief  is  sousrht.  This  case  has  ever  been  consid- 
ered  the  leading  one  to  show  the  distinction  between 
the  cases  within  and  without  tlie  statute,  and  subsequent 
decisions  have  established  its  authority.  A  review  of 
the  cases  would  be  an  unnecessary  consumption  of  titae, 
the  more  especially,  as  it  lias  been  done  by  Chancellor 
Kent  in  a  most  satisfactory  manner,  in  a  case  which  will 
be  presently  adverted  to.  A  reference  to  the  principal 
cases  may,  however,  prove  useful.— (Prince  vs.  Heylin,  1 
Atk,  493 ;  Brercton  vs.  Ganiul,  2  Atk.  240;  Sturt  vs.  Mel- 
llsh,  2  Atk.  610;  Pomfrct  vs.  Windsor,  2  Yesey,  sen.  472 j 
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Smith  vs.  Clay,  3  Bro.  Ch.  11.  G39 ;  Harmood  vs.  Oglan- 
der,  6  Vesey,  199,  SVcsey,  lOG;  Stackhouse  vs.  Barnston, 
10  Vesey,  453;  Bond  vs.  Hopkins,  1  Sch.  &  Lef.  413; 
Hovenden  vs.  Lord  Annesley,  2  Sch.  <t  Lef.  607;  Beckford 
vs.  Wade,  17  Vesey,  87;  Medlicot  vs.  O'Donnel,  1  Ball.  & 
Bently,  156.) 

In  the  case  of  Decouche  vs.  Savetier,  (3  Johns.  Chan. 
216,)  Chancellor  Kent  held  that  no  time  would  bar  a  di- 
rect trust,  as  between  the  trustee  and  the  cestui  que  trusty 
so  long  as  the  trust  subsisted  ;  and  in  the  case  of  Coster 
vs.  Murray,  (5  John.  Chan.  522,)  he  decided  that  the  sta- 
tute did  not  reach  to  mailers  of  gratuitous  bailment  or 
trust.  This  latter  case  was  affirmed  by  the  Court  of  Er- 
rors, but  on  other  grounds  than  those  assumed  by  the 
chancellor.  Murray  vs.  Coster,  (20  John.  576,)  Chief 
Justice  Spencer,  in  his  opinion,  (which  was  that  of  a 
large  majority  of  the  court.)  holds  this  language :  "I  have 
no  hesitation  in  saying,  that  in  a  case  where  there  is  a 
concurrent  jurisdiction  in  the  courts  of  common  law«aad 
of  equity,  the  rule  must  be  the  same,  and  the  statute  may 
be  pleaded  with  the  same  effect  in  the  one  court  as  in 
the  other.  In  cases  of  trusts  and  frauds,  peculiarly,  ap- 
propriately, and  exclusively  the  subject  of  equity  juris- 
diction, according  to  the  established  doctrine,  the  statute 
cannot  be  pleaded." 

The  same  question  again  came  before  Chancellor  Kent 
in  the  case  of  Kane  vs.  Eloodgood,  (7  John.  Chan.  90,) 
and  he  then  adverted  to  the  cases  decided  by  him  previ- 
ously, and  admitted  he  was  misled  by  the  earlier  En- 
glish cases:  he  examines  his  former  decisions,  and  con- 
forms to  the  rule  laid  down  by  Chief  Justice  Spencer,  In 
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the  case  of  Murray  vs.  Coster,  which  rule  he  strongly  for- 
tifies by  a  most  able  examination  of  most  of  the  cases 
then  reported. 

In  Trecothick  vs.  Austin,  (4  Mason,  16,)  Judge  Story 
quotes  the  case  of  Murray  vs.  Coster  with  unqualified 
approbation,  and  the  same  rule  has  been  recognised  in 
most  of  tile  States— (Lingum  vs.  Henderson,  1  Bland,  236; 
Kinney's  ex'ors  vs.  McClure,  1  Rand.  284;  Benzien  vs. 
Lenoir,  1  Car.  Law  Rep.  508 ;  Hamilton  vs.  Shepperd,  3 
Murphey,  115;  Van  Rhyn  vs.  Vincent,  1  McCord  Chan.  R, 
310;  Brackenbridge  vs.  Churchill,  3  J.  J.  Marshall,  11; 
Heirs  of  Shelby  vs.  Shelby,  Cooke,  179 ;  Cook  vs.  McGin- 
nis,  1  Martin  &  Yerger,.  361;  Hooper  vs.  Bryant,  3  Yer- 
ger,  1;  Armstrong  vs.  Campbell,  3  Yerger,  211;  Terrell 
vs.  Murray,  4  Yerger,  104.) 

The  two  cases  of  Godfrey  vs.  Saunders,  (3  Wilson,  94,) 
and  Stiles  vs.  Donaldson,  (2  Dallas,  2i)4,)  which  have 
been  cited  by  the  counsel  for  the  plaintiff  in  error,  seem 
not  to  have  been  decided  on  the  principle  of  a  trust,  but 
they  turned  exclusively  on  the  question,  whether  the  ac- 
counts claimed  in  the  one  case,  and  set  off  in  the  other, 
were  within  the  exception  of  the  statute  which  relates 
to  accounts  between  merchant  and  merchant.  There- 
fore, it  is  not  material  to  examine  the  correctness  of 
these  decisions,  as  they  turned  on  a  point  not  involved  in 
this  case. 

From  the  cases  referred  to,  these  principles  may  be  de* 
cided — 

1.  Whenever  the  subject  matter  of  a  trust  can  be  sued 
for  at  law,  the  statute  of  limitations  may  be  insisted  on 
as  a  bar,  although  the  remedy  is  pursued  in  a  court  of 
equity. 


222  REPORTS    OF  CASES  IN 

Maurv's  adm'r  vs.  Mason's  adm'r. 


2.  The  only  trusts  not  within  tlie  operatioa  of  the 
statute,  are  those  which  are  peculiarly  and  exclusively 
the  subjects  of  equity  jurisdiction.     And 

3.  A  subsisting  recognised  and  acknowledged  trust, 
as  between  the  trustee  and  the  cestui  que  trusty  is  no^ 
barred  by  the  statute. 

The  case  under  consideration,  is  one  for  which  the 
complainant  could  have  sued  at  law,  on  the  case  made 
by  his  bill,  and  although  the  trust  and  confidence  re- 
posed, as  well  as  the  account  required,  may  be  sufficient 
to  give  jurisdiction  to  a  court  of  equity,  yet  that  jurisdic- 
tion is  not  exclusive.  If  the  complainant  sought  a  return 
of  the  evidence  of  such  claims  as  remained  uncollected, 
or  the  transfer  and  assignment  of  any  securities  taken 
by  Mason  in  satisfaction  of  any  of  those  claims,  being 
of  such  a  nature  that  they  could  be  traced  and  identifiedi 
such  a  case  would  present  matters  exclusively  cognizable 
In  a  court  of  equity. 

2.  It  is  insisted,  however,  that  the  proof  in  this  case 
shows  the  transaction  to  have  been  a  recognised  and 
subsisting  trust,  as  late  as  the  latter  part  of  the  year 
eighteen  hundred  and  twenty-six,  because  Mason  then 
made  the  last  collection.  That  his  representatives  so 
considered  in  eighteen  hundred  and  thirty,  when  some 
money  collected  by  reason  of  a  judgment  obtained  by  Ma- 
son, was  paid  over  to  the  representative  of  the  complain- 
ant's intestate,  and  that  the  trust  must  always  be  consid- 
ered as  subsisting  until  closed,  renounced,  or  expressly 
abandoned. 

If  specific  property  is  placed  in  the  possession  of  any 
one,  in  trust  for  a  specific  purpose,  so  long  as  it  remains 
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in  specie  and  capable  of  identification,  i't  is  considered  as 
held  subject  to  the  trust,  until  such  time  as  the  trustee 
shall  do  some  act  evincing  his  intention  to  convert  it  to 
his  own  use,  or  to  renounce  or  abandon  the  trust  confi* 
ded  to  him,  and  in  all  such  cases  between  the  trustee  and 
cestui  qtie  trusty  such  intention  must  be  known  or  com* 
municated  to  the  trustee,  otherwise  the  property  will  be 
considered  as  remaining  subject  to  the  trust;  but  it  is  not 
understood  that  this  rule  has  ever  been  applied  to  mere 
money  trusts,  when  the  fund  has  not  been  kept  distinct 
and  separate  from  other  funds  belonging  to  the  trustee* 
It  must  be  borne  in  mind,  that  the  complainant  is  not 
seeking  the  payment  or  return  of  a  specific  fund  separa- 
ted from  other  funds  of  Mason,  or  which  is  capable  of  be* 
lag  traced;  but  the  claim  advanced  differs  in  no  essential 
particular  from  the  ordinary  claim  for  money  had  receiv- 
ed to  the  use  of  the  complainant  or  his  intestate,  and 
must  be  governed  by  the  same  principles  which  ought  to 
govern  such  a  case,  unless  peculiar  circumstances  shall 
be  found  to  exist,  which  will  authorise  the  applicatioz^of 
other  rules. 

The  general  rule  is  forcibly  illustrated  by  Judge  Sto* 
ry,  in  the  case  of  Trecothick  vs.  Austin,  (4  Mason,  16,) 
where  he  observes,  "  executors  are  charged  with  no  more 
la  virtue  of  their  office,  than  the  administrator  of  the  as> 
sets  of  their  testator.  If,  at  the  time  of  his  death,  there 
is  any  specific  personal  property  in  his  hands  belonging 
to  others,  which  he  holds  in  trust  or  otherwise,  and  it 
can  be  clearly  traced  and  distinguished  from  the  testiUov^s 
eumj  such  property,  whether  it  be  goods,  securities,  stock 
or  other  things,  is  not  assets  to  be  applied  to  the  payment 
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could  alone  be  the  case  where  the  trust  was  recognised 
and  admitted.  But  when  the  trustee  receives  money  oq 
account  of  the  subject  matter  of  the  trust,  and  does  not 
separate  and  keep  it  so  that  it  can  be  identified,  a  contin- 
ual conversion  is  constantly  taking  place;  and  if  the 
cestui  que  trust,  lies  by  for  more  than  six  years,  or  such 
other  time  as  will  create  a  statutory  bar,  the  presumption 
of  payment  will  arise  as  in  any  other  case  of  a  mere 
money  demand,  and  the  onus  is  thrown  on  the  party 
claiming  the  money,  to  repel  the  presumption  as  in  other 
cases.  The  adoption  of  a  different  rule  would,  in  effect, 
revive  the  authority  of  the  earlier  English  cases  on  the 
subject  of  trusts,  of  every  description,  being  without  the 
statute  of  limitations,  as  every  trust  must  at  one  period 
have  subsisted  and  been  acknowledged;  and  in  few  or 
none  of  these  cases  is  there  ever  an  express  renunciation 
or  disavowal. 

The  cases  cited,  (Leman  vs.  Pendleton,  3  Call,  538,  and 
Johnston  vs.  Humphreys,  14  S.  &  R.  394,)  do  not  appear 
to  have  any  application  to  this  distinction  between  trusts 
of  property  and  trusts  of  money,  and  therefore  need  not 
be  examined,  as  they  have  no  bearing  on  the  view  Which 
we  take  of  this  case.  It  may,  however,  be  remarked, 
that  the  case  from  Sergeant  &  Rawle,  presented  a  dis- 
tinct acknowledgment  of  the  identical  trust  sought  to  be 
enforced  within  the  period  of  the  statutory  bar. 

3.  It  is  insisted  that  the  proceedings  had  in  a  former 
suit  against  a  previous  personal  representative  of  Mason 
must  withdraw  this  case  from  the  operation  of  the  sta- 
tute, as  the  abatement  of  that  suit  was  a  consequence  of 
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the  death  of  the  party  defendant,  and  as  that  suit  could 
not  be  revived  against  the  present  defendant. 

This  question  is  certainly  one  of  much  difficulty,  and 
might,  under  other  circumstances,  preclude  the  defence 
of  the  statute;  but  it  cannot  be  examined,  because  It  is 
not  presented  according  to  the  established  rules  of  chan- 
cery practice.  It  is  now  well  settled,  that  if  the  defen- 
dant, by  plea  or  answer,  relies  on  the  statute  of  limita- 
tions as  a  defence,  the  plaintiff,  if  he  wishes  to  bring  his 
case  within  any  of  its  exceptions,  must  amend  his 
bill,  or  file  a  special  replication,  so  that  the  new  matter 
introduced  by  him  may  be  controverted  or  avoided  by  the 
opposing  party— (Miller  vs.  Mclntyre,  6  Peters'  R.  61; 
James  vs.  McKernon,  6  Johns.  R.  543;  Mitford  on  Plead, 
18;  Lewis  vs.  Bacon,  3  H.  <k  M.  89;  Starns  vs.  Starns,  1 
Edwards  JR.  358.)  Special  replications  have  gone  en- 
tirely out  of  use;  and  as  they  tend  to  introduce  a  most 
inconvenient  and  unnecessary  prolixity  in  pleading, 
are  not  permitted  to  be  filed  without  the  leave  of  the 
court— (Starns  vs.  Starns,  1  Edwards'  R.  358.)  The 
fifth  section  of  the  act  of  eighteen  hundred  and  twenty- 
three,  (Aik.  Dig.  288,  s.  17,)  which  directs  that  a  special 
replication  shall  not  be  required,  dispenses  with  the 
merely  formal  replication,  which  before  was  necessary 
to  place  the  answer  at  issue.  It  does  not  authorise  the 
introduction  of  evidence  not  applicable  to  any  previously 
made  allegation.  To  give  it  the  construction  to  author- 
ise proof  of  facts  not  alleged,  could  only  produce  surprise 
in  moat  cases,  and  uncertainty  and  confusion  in  all. 

4.  It  is  objected,  that  the  answer  is  not  sufficiently 
precipe  in  its  terms,  to  raise  the  defence  of  the  statute  of 
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limitations,  because  the  term  of  time  which  creates  the 
bar  is  not  shewn. 

The  answer  is  not  precise  or  formal,  and  if  any  doubt 
can  arise  as  to  what  statute  is  intended,  the  complainant 
is  entitled  to  all  the  benefit  he  can  derive  from  this  want 
of  precision.  The  words  used  by  the  answer  are  as  fol- 
lows: "The  whole  claim  being  a  stale  demand,  and  as 
the  defendant  believes,  without  the  shadow  of  equity,  he 
insists  that  it  is  wholly  barred  by  the  statute  limiting 
the  time  in  which  suits  shall  be  instituted,  and  insists  on 
it  by  way  of  pleaP 

No  precedents  giving  the  form  of  the  answer,  when 
this  defence  is  insisted  on  in  that  manner,  have  fallen 
under  our  view;  but  the  cases  are  numerous  to  shew  that 
the  same  strictness  is  not  requisite  as  in  a  plea — (Price 
vs.  Price,  1  Vernon,  185;  Anon.  3  Atk.  70;  Hiiyard  vs.. 
Cressy,  3  Atk.  303 ;  Jones  vs.  Pengree,  6  Vesey,  580 ; 
Bailey  vs.  Adams,  6  Vesey,  586.)  In  most  of  these  cases^ 
pleas  of  the  statute  of  limitations  were  overruled  as  in- 
sufficient, and  were  ordered  to  stand  as  answers,  with 
leave  to  the  complainant  to  except.  These  authorities 
are  persuasive,  at  least,  to  show  that  no  great  strictness 
has  ever  prevailed  as  to  the  form  of  the  answer,  if  the 
defence  is  sufficiently  presented  by  it.  There  are,  how- 
ever, a  class  of  cases  in  equity,  as  well  as  at  law,  which 
hold  that  ^plea  of  the  statute  must  be  such  as  is  properly 
applicable  to  the  case— (Anon.  3  Atk.  70 ;  Gould  vs. 
Johnson,  2Salk.  422;  Blackman  vs.  Tidderly,  2  Lord 
Raymond,  1099.)  In  Hudson  vs.  Hudson,  (6  Munf.  352,) 
it  is  said  by  the  court  to  be  important  "  that  the  term 
prescribed  by  the  statute  should  be  particularly  (though 
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not  formally)  pleaded,  or  relied  on,  to  let  in  the  plaintiff 
to  shew  by  his  replication,  that  within  the  time  an  original 
had  been  sued  out,  if  the  fact  was  so."  The  forc«  of  this 
reason  is  not  perceived,  unless  two  or  more  statutes  could 
be  applicable  to  the  same  state  of  facts.  If  the  statutory 
bar  is  always  the  same  on  a  given  state  of  facts,  no  rea- 
son is  perceived  why  the  defendant  ought  to  be  required 
to  specify  the  term  given  by  law  in  his  answer,  as  it  is 
as  well  known  to  the  plaintiff  as  to  him.  But  if  the 
plaintiff  is  permitted  to  state  his  cause  of  action  iu  such 
general  terms,  as  to  cover,  alike,  matters  which  are  barred 
by  the  statute  of  three  and  six  years,  then  a  reason  would 
arise  why  the  defendant  should,  by  his  answer  or  plea, 
set  out  the  circumstances  from  which  he  Is  authorised  to 
claim  the  bar  of  the  shorter  period,  or  that  a  general  an- 
swer or  plea  should  be  referred  to  the  longest  period— a 
construction  which  could  be  productive  of  no  evil  conse- 
quences to  the  plaintiff  in  any  case.  Further  to  illus- 
trate our  views,  a  reference  may  be  had  to  the  forms  of 
declaring  in  assumpsit  on  the  common  counts.  Under 
those  common  counts,  or  under  many  of  them,  a  promis- 
sory note  would  be  receivable  in  evidence,  and  so  would 
the  items  of  an  open  account,  properly  so  called.  It 
would  seem  from  this  fact,  that  a  plea  of  the  statute  of 
limitations  of  three  years  would  not  be  a  good  plea  to 
such  a  declaration,  unless  it  contained  the  averment,  that 
the  cause  of  action  arose  from  an  open  account.  la 
Kentucky,  where  a  statute  similar  to  our  own,  is  in  force, 
this  is  the  form  used  in  pleas  of  this  character— (Dyott 
vs.  Letcher,  6  J.  J.  Marshall,  541.) 

We  will  not  undertake  to  determine,  at  this  time,  what 
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is  an  open  account  within  the  meaning  of  our  statute. 
Perhaps  it  will  at  all  times  be  found  easier  to  determine 
the  cases  which  are  not  such,  than  to  define  with  accu* 
racy  and  precision  all  those  accounts  which  may  be  class- 
ed as  such.  The  bill  alleges,  that  the  complainant's  in- 
testate placed  in  the  hands  of  the  defendant's  intestate, 
a  large  amount  of  money  due  on  bonds,  notes  and  ac- 
counts, which  he  afterwards  collected.  How  this  diflfers 
from  any  other  species  of  bailment,  in  principle,  it  is  dif- 
ficult to  perceive,  and  yet  it  has  never  been  thought  that 
such  cases  were  within  the  statute  of  three  years.  It 
may  be  assumed,  that  in  all  cases  where  the  contract  is 
expressed,  and  the  duties  of  each  are  defined  at  the  time, 
that  It  is  not  an  open  account.  A  contract  may  be  made 
for  the  sale  of  goods,  or  to  build  a  house,  or  to  perform 
any  other  duty,  and  although  it  may  never  be  reduced  to 
writing,  it  will  not  for  that  omission  become  an  open  ac- 
count. There  is  certainly  nothing  in  the  statute  from 
which  we  can  arrive  at  the  conclusion  that  all  accounts 
must  be  considered  as  open,  which  are  not  stated  or  re- 
duced to  writing.  A  contract  is  certainly  neither  the  one 
or  the  other,  if  all  its  terms  are  fixed  and  certain. 

Another  criterion  by  which  we  readily  ascertain  that 
this  is  not  an  open  account,  within  the  terms  of  the  sta- 
tute is,  that  it  was  not  so  when  the  deposit  was  made, 
and  if  not  so  then,  it  must  have  become  so  by  the  act  of 
the  defendant's  intestate,  in  paying  over  the  money  at 
several  times.  This  case  is  not  conceived  to  diflfer  ma- 
terially from  the  case  of  an  attorney  to  whom  a  note  is 
confided  for  collection,  with  whom  it  can  make  no  dif- 
ference whether  he  pays  a  portion  of  the  sum  collected 
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to  his  principal  at  different  times— according  to  ttie  argu- 
ment, by  sucli  partial  payments,  he  would  change  the 
character  of  his  liability,  or  rather  by  his  own  act,  reduce 
the  limit  of  time  which  will  create  a  statutory  bar  from 
six  to  three  years. 

We  therefore  consider  it  as  clear,  from  the  allegations 
of  the  bill,  that  the  statute  of  three  years  limitation  is  no 
bar;  and  that  if  the  defendant  could  bring  the  complain- 
ant's case  by  evidence,  to  be  one  of  open  account,  within 
the  statute,  it  remained  with  him  to  do  so  by  the  neces- 
sary and  proper  allegations  of  facts  by  his  plea  or  an- 
swer, and  having  omitted  to  do  so,  the  answer  insisting 
on  the  statute  as  a  bar,  must  be  referred  to  the  case  as 
stated  in  the  bill,  and  no  other  than  the  six  years  statute 
being  applicable,  he  will  be  allowed  the  benefit  of  that 
alone. 

This  conclusion  renders  it  necessary  to  examine  the 
case  on  the  evidence  adduced,  to  ascertain  if  the  demand 
is  barred  by  lapse  of  time,  and  if  so,  whether  any  ad- 
missions have  been  made  which  will  withdraw  the  case 
from  the  operation  of  the  statute.  These  matters  are  re- 
lied on  to  show  a  revival  of  the  obligation  on  the  part  of 
the  defendant's  account  with  the  complainant,  which 

» 

will  be  severally  noticed. 

1.  It  is  insisted  that  the  statement  of  an  account  be- 
fore the  auditors  appointed  to  examine  the  accounts  in 
this  case,  has  this  effect. 

To  support  this  proposition,  we  must  intend  what  it  is 
certain  was  never  understood  by  the  parties  themselves. 
It  would  be  most  unreasonable  to  suppose  that  this  ad- 
mission ought  to  conclude  the  defendant,  and  not  give  it 
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the  same  effect  against  the  plaintiff.  But  the  answer  to 
this  position  is,  that  the  admission  was  not  made  as  a 
sum  due,  or  as  a  subsisting  debt.  It  was  an  admission 
made  for  the  purpose  of  facilitating  the  examination  of 
the  accounts,  and  to  relieve  the  auditors  from  the  trouble 
of  investigating  what  the  parties  themselves  had  previ- 
ously examined,  and  were  willing  to  admit  as  establish- 
ed. 

2.  The  correction  which  was  made  of  an  imperfect 
judgment,  and  the  payment  by  Mr.  Ormond,  in  eighteen 
hundred  and  thirty,  of  the  amount  collected  thereon,  is 
next  insisted  on.  This  has  already  been  considered  un- 
der another  head,  and  it  may  be  here  remarked,  that 
this  payment  was  never  in  any  manner  connected  with 
the  representatives  of  Mason,  by  any  evidence  whatever. 
The  money  was  collected  and  paid  over  at  the  instance 
of  a  former  representative  of  the  complainant's  intestate. 
If,  however,  the  collection  and  payment  had  been  made 
by  the  present  representative  of  Mason,  it  could  have 
produced  no  effect  as  an  admission  of  the  present  claim 
as  aa  existing  demand,  due  and  unpaid. 

3.  The  only  remaining  part  to  be  considered,  is  whe- 
ther the  case  of  the  complainant  is  made  out  by  the  evi- 
dence  of  Maury,  the  witness  examined,  to  prove  an  ad- 
mission by  Mason  in  his  life-time,  within  six  years  pre- 
vious to  the  institution  of  the  suit. 

This  witness  is  admitted  to  be  one  of  several  co-dis- 
tributers, and  an  objection  to  his  competency  to  give  ev- 
idence,  was  taken  in  the  court  below  and  overruled.  Be- 
fore he  was  examined,  he  executed  the  following  instru- 
ment of  writing:   "I  do  hereby  release  to  my  mother, 
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Martha  Maury,  and  my  brothers,  James  P.  Maury,  Wil- 
liam  H.  Maury  and  Robinson  M.  P.  Maury^  co^distribtf- 
tor's  of  my  father's  estate,  all  my  righty  title  and  iHterest, 
of  every  character  whatsoever,  in  and  to  any  sum  or 
sums  of  money,  or  any  thing  else  that  may  be  recovered 
by  the  complainant  in  the  above  case."  This  is  signed 
and  sealed  by  the  witness,  and  appended  to  his- examina- 
tion. The  objection  which  exists  to  the  admission  of 
this  witness,  is  his  interest  in  the  estate  of  his  deceased 
father,  whose  administrator  is  the  complainant  ia  thi» 
suit. 

It  does  not  admit  of  a  question,  that  this  suit  is  for  the 
benefit  of  the  creditors  and  distributees  of  <he  deceased 
Maury,  and  it  must  be  considered  for  the  purpose  of  test' 
ing  the  interest  of  a  distributee,  as  if  the  suit  wa»  instl^ 
tuted  in  the  names  of  those  entitled  to  the  fund  to  be 
raised  or  increased  by  a  successful  prosecution  of  the 
same.  The  interest  which  each  distributee  has^  in  the 
estate  to  be  divided,  is  several  in  its  character,  and  if^ 
does  not  at  his  death  pass  to  his  co^distributees,  bm  he  la 
his  turn  becomes  the  foundation  of  a  new  stock,  Who^ 
may  be  persons  other  thaa  those  entitled  with  him  to» 
distribution. 

Distributees  have  not,  therefore*,  a  joint  rights  but  the 
interests  are  perfectly  distinct,  each  one  from  the  other^ 
This  being  the  case,  a  release  can  have  no  other  effect 
than  a  transfer  of  a  separate  and  distinct  right,  and  there 
c€ui  be  no  difference  in  law  between  the  assignment  of 
this  right  to  a  co^distributee,  and  an  entire  stranger.  Such  B 
transfer  of  his  InjCerest  in  the  estate  does  not,  in  our  opinion, 
remove  his  disqiUEiliftcation.  The  oase  of  Bell  vs.  3mit3i,> 
8  P.  30 
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(5  Barn.  &  Cress,  198,)  seems  to  us  decisive  of  the  point, 
when  this  view  is  taken.  The  material  facts  of  that 
case  are  as  follows:  "It  was  an  action  of  assumpsit, 
brought  in  the  name  of  Bell,  on  a  policy  of  insurance. 
The  declaration  averred  that  Armet,  Gibb,  Robertson  and 
Wimble,  were,  at  the  time  of  the  loss,  interested  in  the 
goods  insured)  to  the  full  amount  of  the  policy,  and  that 
it  was  made  for  their  use  and  benefit.  At  the  trial,  Ar- 
met was  offered  as  a  witness  by  the  plaintiff.  He  was 
objected  to  as  incompetent,  and  the  plaintiff  gave  in  evi- 
dence a  release  to  him  of  all  actions,  claims,  &c.,  which 
he  might  have  against  him  by  reason  of  the  policy  of 
insurance,  or  for  any  monies  to  be  recovered  by  him  of 
the  underwriters.  An  assignment  of  all  the  interest  of 
Armet,  Gibb,  Robinson  and  Wimble,  to  Lachlan  &  Ro- 
bertson, authorising  them  to  receive  the  amount  to  be  re- 
ceived on  account  of  the  policy,  for  their  own  use  and 
benefit,  and  Armet  was  indemnified  against  the  costs  of 
the  suitv  The  court  admitted  the  witness,  but  on  a  writ 
of  error,  the  Court  of  King's  Bench  determined  that  Ar- 
met  was  not  a  competent  witness,  Bailey,  Justice,  after 
fltating  that  Armet  was  incompetent,  because  liable  to 
the  attorney  for  the  costs  of  the  suit,  uses  this  language ; 
"  But  I  think  Armet  was  incompetent  on  higher  grounds. 
The  action  was  brought  at  the  instance  of  Armet,  and 
three  others:  it  was  found  they  had  not  sufRcient  evi- 
dence to  support  it,  and  machinery  was  resorted  to,  cal- 
culated to  introduce  all  the  evils  of  champerty  and  main- 
tainance. 

First,  Armet,  without  consideration,  released  all  his 
interest  to  the  nominal  plaintiiF  in  the  suit,  and  then  in 
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consideration  of  ten  shillings,  all  tiie  parties  Joined  in  an 
assignment  to  Lachlan  Sc  Robinson.  It  is  difficult  to 
put  a  stronger  instance  of  ctiamperty  and  maintainance. 
These  are  unlawful,  because  they  tend  to  encourage  and 
keep  alive  law  suits.  Now,  that  was  the  very  object  of 
the  assignments  in  question;  for  each  of  the  assured 
may  be  considered  to  have  admitted  by  the  deed  which 
he  has  executed,  that  without  Armet's  evidence,  the  action 
was  not  maintainable  upon  these  grounds,  I  think  he 
ought  not  to  bear  been  admitted  to  give  evidence." 

The  facts  of  this  case  bear  a  striking  analogy  to  the 
one  we  are  now  considering.  Armet  and  Maury  occupy 
the  same  situation  as  to  interest:  both  of  them  are  the 
parties  actually  interested  in  the  fund,  and  yet  in  each 
case,  a  nominal  plaintiff  is  interposed.  This  case  un- 
questionably goes  the  length  of  deciding,  that  an  indl- 
vidual,  placed  by  the  law  in  the  situation  of  Maury,  can- 
not be  a  witness  to  increase  the  fund  of  which  he  is  a 
distributee.  It  is  not  necessary  for  us  to  determine  this 
question,  as  Maury  has  never  in  point  of  fact  or  law  re- 
leased his  interest  to  any  one — as  the  transfer  can  have 
no  effect  as  a  release,  and  as  an  assignment  it  is  wholly 
void,  for  the  reasons  given  in  the  case  of  Goodwin  vs. 
Loyd,  decided  at  this  term. 

Admitting  it  to  be  effectual  as  a  release,  however,  there 
would  yet  remain  in  him  an  interest  which  is  not  at- 
tempted to  be  got  rid  of.  Tlie  complainant,  if  successful 
in  this  suit,  would  hold  the  sum  recovered  as  the  assets  of 
the  estate  of  Maury,  the  intestate,  and  it  would  form  a 
fund  out  of  which  the  debts  of  the  estate  would  be  paid, 
thus  releasing  from  a  burtlien,  either  the  lands  descended 
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(if  there  be  any)  to  the  witness,  or  relieving  the  remain- 
der of  the  personal  estate,  (In  which  the  witness  has  not 
released  his  interest)  from  the  burthen  of  the  debts  due 
from  the  estate.  Again,  if  judgment  is  rendered  against 
the  complainant  for  the  costs  of  this  suit,  a  fund  is  made 
chargeable  then  with  it,  of  which  the  witness  is  entitled 
to  distribution. 

The  case  of  the  complainant,  resting  solely  on  the  evi- 
dence of  this  witness,  as  he  is  shown  to  have  been  in- 
competent when  examined,  the  bill  was  properly  dismiss- 
ed by  the  Circuit  court,  although  for  a  wrong  reason — 
and  the  Judgment  is  affirmed. 

It  has  been  suggested,  that  in  case'  of  an  affirmance, 
the  decree  should  be  so  modified  as  to  dismiss  the  bill 
without  prejudice  to  any  subsequent  suit,  as  the  witness, 
Maury,  may  wish  to  remove  his  disability,  by  profering 
such  a  release  as  will  restore  his  competency.  If  the 
case  presented  a  defect  in,  or  an  omission  to  prove  a 
writing,  this  course  would  be  allowable,  as  in  the  case 
of  Willjins  and  Hall  vs.  Willcins,  (4  Porter,  245,)  and 
Gayle  vs.  Singleton;  but  in  such  a  case  as  this,  the  mod- 
ification of  a  decree  for  such  a  purpose  cannot  be  allow- 
ed, as  the  consequences  which  it  might  produce  would  be 
of  mischievous  tendency. 
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1.  If  a  witness,  whose  deposition  has  been  taken  on  the  ground 
of  his  being  about  to  leave  the  State,  remain  until  the  trial  of 
the  cause, — his  deposition  cannot  bo  read  in  evidence. 

2.  But  the  failure  on  the  part  of  a  witness,  thus  situated,  to  put 
his  determination  of  leaving  the  State  into  execution,  until  af- 
ter a  term  of  the  court  has  elapsed,  will  not  deprive  the  party 
of  the  benefit  of  his  testimony,  if  he  leaves  the  State  before 
the  trial  of  the  cause. 

3.  And  his  death,  within  the  State,  before  he  executes  his  deter- 
mination of  leaving  it,  affords  as  good  ground  for  usinff  his 
testimony,  as  his  absence  from  the  State,  at  the  time  of  the 
trial.  ' 

A.  The  maxim  of  the  law,  that  the  right  to  personal  property, 
draws  to  it  the  possession,  is  true  only,  when  the  possession  by 
another  is  consistent  with  the  possession  of  the  owner, — as  in 
the  case  of  a  bailment. 

5.  A  chose  in  action  at  common  law  is  not  assignable ;  but 

6.  A  transfer  of  a  chose  in  action  for  a  valuable  consideration, 
vests  such  an  interest  in  the  transferee,  as  a  Court  of  Equity 
will  enforce,  and  a  court  of  law  protect,  if  the  assignee  sue  in 
the  name  of  the  assignor. 

7.  But  where  the  possession  of  the  property  assigned,  is  held  by 
another  adversely,  and  imder  a  color  of  title,  and  the  owner 
would  be  driven  to  an  action  to  recover  his  possession — ^it  is  a 
mere  chose  in  action,  and  the  transferee  cannot  maintain  action 
in  his  own  name. 

This  was  an  action  of  detinue  for  slaves,  brought  by 
the  defendant  in  error.  The  plaintiff  assumed  title  to 
the  slaves,  sued  for  under  a  contract  of  purchase  from 
one  Harwood  Goodwyn.     The  proof  on  the  part  of  the 
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defendant  in  error  was,  that  Robert  Goodwyn,  the  defen- 
dant below,  had  given  to  his  son  Harwood  two  negro 
girls,  which  went  into  Har wood's  possession,  and  so  re- 
mained for  about  two  years.  The  slaves  were  then  re- 
delivered to  Robert  Goodwyn,  and  other  slaves,  the  sub- 
jects of  suit  in  thia  action,  received  by  Harwood  in  ex- 
change. Harwood  Goodwyn  remained  in  possession  of 
the  last  mentioned  slaves,  for  about  the  space  of  three 
years ;  and  whilst  sick  and  absent  from  home,  Robert 
Goodwyn  took  them  into  possession,  and  had  so  remain- 
ed, notwithstanding  frequent  demands  made  by  Har- 
wood. The  slaves  were  then  sold  by  Harwood  Good- 
wyn to  the  plaintiff  in  the  action,  Lloyd, — and  a  bill  of 
Bale  executed,  on  sufRcient  consideration. 

The  defendant  offered  testimony  conducing  to  show, 
that  the  slaves  in  controversy,  had  been  lent,  and  not 
given  to  his  son  Harwood. 

Upon  this  state  of  facts,  the  court  was  requested,  on 
the  part  of  the  defendant,  to  instruct  the  jury, — 'that  If 
the  defendant  had  the  adverse  possession  of  the  slaves, 
at  the  time  they  were  sold  by  Harwood  Goodwyn  to  the 
plaintiff,— then  the  plaintiff  was  not  entitled  to  a  recove- 
ry in  that  suit.'  The  court  refused  this  instruction;  and 
charged  the  jury,  that  if  they  believed  the  sale  was  ab- 
solute and  bona  Jide,  then  the  plaintiff  was  entitled  to  a 
recovery; — notwithstanding  the  defendant  might  have 
had  wrongful  possession  of  the  slaves,  at  the  time  of  the 
sale  to  the  plaintiff;  and  plaintiff  may  never  have  had 
the  actual  possession. 

The  plaintiff,  as  part  of  his  testimony,  proposed  read- 
ing the  deposition  of  a  witness,  which  had  been  taken 
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under  the  statute  authorising  the  depositions  of  witness- 
eSy  to  be  taken,  who  are  about  to  leave  the  State.  The 
defendant  below  objected,  on  the  ground,  that  the  wit- 
ness had  remained  in  the  State,  after  his  deposition  had 
been  taken,  until  a  term  of  the  court  had  elapsed.  It 
was  in  proof  that  the  witness  was  dead ;  and  that  up  to 
the  time  of  his  death,  he  liad  expressed  his  determina* 
tion  to  leave  the  State. 

The  court  overruled  this  objection  to  the  deposition, 
and  suffered  it  to  go  to  the  jury. 

On  this  charge,  to  which  exception  was  taken,  a  ver- 
dict was  rendered  for  the  plaintiff. 

Streetj  for  plaintiff  in  error. 
Erwin^  contra* 

ORMOND,  J.— There  was  no  error  in  the  admission  of 
the  deposition.  The  statute  authorises  it  to  be  taken  when 
the  witness  is  about  to  leave  the  State :  should  he  remain 
until  the  trial  of  the  cause,  it  cannot  be  read.  But  his 
failure  to  put  his  determination  of  leaving  the  State  into 
execution,  until  after  a  term  of  the  court  had  elapsed, 
would  surely  not  deprive  the  party  of  the  benefit  of  hia 
testimony,  if  he  left  the  State  before  the  trial  of  the 
cause.  His  death  within  the  State,  before  he  executed 
his  determination  of  leaving  it,  certainly  affords  as  good 
grounds  for  using  his  testimony,  as  his  absence  from  the 
State,  at  the  time  of  the  trial.  If  not  within  the  letter^ 
it  is  certainly  within  the  spirit  and  meaning  of  the  law« 

The  remaining  question  is,  whether  the  transaction 
detailed  in  the  testimony  in  this  cause^  was  not  the  sale 
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and  transfer  of  a  chose  in  action,  and  if  so,  whether  the 
purchaser  can  maintain  an  action  for  the  recovery  there- 
of, in  his  own  name. 

The -general  division  of  personal  property,  is  into 
things  in  action  and  things  in  possession.  A  right  mere- 
ly to  recover  the  possession  of  a  chattel  by  a  suit,  is  a 
chose  in  action,  as  much  so,  as  a  bond  or  promissory  note. 
In  the  latter  case,  the  instrument  Is  merely  evidence  of  a 
right  to  recover  a  sum  of  money  from  another.  In  the 
former,  the  chattel  being  in  the  possession  of  another,  if 
the  possession  is  withheld,  the  true  owner,  neither  in  le- 
gal contemplation,  nor  in  common  parlance,  can  be  said 
to  have  the  possession;  but  having  the  right  of  property, 
he  has  the  right  to  recover  the  possession. 

It  is  a  maxim  of  the  law,  that  the  right  to  personal  * 
property  draws  to  it  the  possession ;  but  this  is  true  only 
When  the  possession  by  another,  is  consistent  with  the 
possession  of  the  owner,  as  in  the  case  of  a  bailment. 
But  when  such  possession  is  held  adversely,  where  the 
thing  is  held  under  a  claim  of  title,  and  the  owner  is 
driven  to  an  action  to  recover  his  possession,  it  is  a  mere  ' 
chose  in  action. 

That  a  chose  in  action  is  not  at  common  law  assigna- 
We,  or,  in  other  words,  that  the  right  to  sue  for  and  re- 
cover the  possession,  cannot  be  transferred  to  another,  i8 
an  ancient  doctrine  of  the  common  law — (Coke's  Litt. 
214,  A.;  2  Black.  Com.  397.) 

A  transfer  of  a  chose  in  action  for  a  valuable  conside- 
ration, will,  however,  vest  such  an  interest  in  the  trans- 
feree, as  a  court  of  equity  will  enforce,  and  a  court  of 
law  protect;  if  the  assignee  sue  in  the  name  of  the  as- 
signor. 
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There  can  then  be  no  doubt  that  the  transaction  dis- 
closed in  the  testimony,  is  the  transfer  of  a  chose  in  ac- 
tion, and  this  is  admitted  by  the  defendant's  counsei;  but 
he  contends  that  the  rule  does  not  apply,  when  the  pos- 
sessor of  the  chattel  is  a  mere  wrong-doer,  which  he  in- 
sists is  the  predicament  of  the  plaintiff  in  error.  With- 
out  determining  now,  whether  cases  may  not  exist,  in 
which  the  act  of  a  mere  trespasser  or  wrong-doer  would 
operate  no  change  of  the  possession,  we  will  proceed  to 
enquire  what  is  the  attitude  of  these  parties. 

The  plaintiff  below,  it  is  true,  proved  a  gift  from  the 
plaintiff  in  error,  to  his  son,  Harwood  Goodwyn,  in  the 
first  instance,  and  confirmed  afterwards,  by  an  exchange 
for  other  slaves,  on  a  valuation  made  by  the  father  him- 
self :  that  the  property  thus  obtained,  remained  in  the 
possession  of  Harwood  Goodwyn  two  years,  and  was 
taken  out  of  his  possession  by  the  plaintiff  in  error  du- 
ring his  absence  from  home — that  he  frequently  deman* 
ded  the  possession  of  the  property,  which  was  refused 
by  the  plaintiff.  The  plaintiff  offered  evidence,  condu- 
cing to  prove,  that  the  original  transaction  between  him 
and  Harwood  Goodwyn,  was  a  loan.  The  slaves  re- 
mained in  the  possession  of  the  plaintiff  in  error  about 
four  years,  when  Harwood  sold  his  right  in  the  slaves  to 
the  defendant  in  error. 

It  is  manifest  that  the  plaintiff  in  error  not  only  held 
the  slaves  adversely  to  Harwood  Goodwyn,  but  also  that 
he  held  under  color  of  title,  which  may  account  for  the 
extraordinary  apathy  of  Harwood  Goodwyn,  in  suffering 
the  possession  of  the  slaves  to  remain  so  long  undisturb- 
ed. That  the  possession  of  the  plaintiff  was  adverse  t# 
8  P.  31 
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Harwood  Goodwyu,  is  too  clear  to  admit  of  controversy. 
Tiie  statute  of  limitations  would  have  commenced  run* 
ning  at  least  from  the  demand  of  the  slaves,  and  the  re* 
fusal  to  deliver  them,  if  sufficient  time  had  elapsed,  and 
the  bar  of  the  statute  had  been  interposed.  Such  being 
the  position  of  the  parties,  it  is  clear  that  the  right  of 
action  could  not  be  transferred  by  a  sale  of  the  slaves. 
No  adjudged  case  has  been  cited  to  show  that  such  aa 
action  can  be  maintained.  The  absence  of  all  authority 
is  persuasive  to  show  what  the  law  is.  Indeed,  so  sel* 
'dom  has  it  been  attempted  to  establish  the  principle,  that 
the  industry  of  the  counsel  for  the  plaintiff  in  error,  haa 
enabled  him  to  furnish  the  court  with  but  two  cases,  In 
which  the  point  in  question  has  been  ruled. 

In  the  case  of  Stedman  vs.  Riddlch,  (4  Hawke's  R.  29,) 
this  point  was  expressly  determined.  Chief  Justice  Tay- 
lor says:  "But  I  know  of  no  autliority  for  the  position^ 
that  a  vendee  or  assignee  may  sue  for  property  in  hia 
own  name,  which  the  vendor  or  assignor,  at  the  time  of 
the  sale,  could  only  recover  by  suit.  It  seems  to  me  that 
much  of  the  mischief  which  the  rule  designed  originally 
to  prevent,  would  still  arise  under  such  a  practice,  and 
H  is  not  called  for  by  the  necessity  of  trade  or  commerce^ 
or  any  of  those  causes  which  introduced  the  relaxation.** 

So,  also,  in  the  case  of  Stogdale  vs.  Fergate,  (2  Mar- 
shalPs  Rep.  136,)  the  Chief  Justice,  giving  the  opinion  of 
the  court,  expresses  himself  thus:  "A  chose  or  thing  la 
action  is  contra-distinguished  from  a  chose  or  thing  in 
possession.  If  it  be  not  in  possession,  it  must  be  in  ac- 
tion, and  so  vice  versa.  It  follows,  therefore,  if  the  plain- 
tiff was  not  in  possession  of  the  hogs  at  the  time  of  the 
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Bale,  that  the  right  of  action  could  not  have  been  thereby 
transferred  to  his  vendee;  and  that  he  was  not  in  possea> 
sion,  is  evident"  These  cases  are  conclusive  on  the  point 
involved  in  this  case. 

We  have  been  referred  by  the  counsel  for  the  defeiir 
dant,  to  an  opinion  expressed  by  Judge  Story,  in  thecaat 
of  the  brig  Sarah  Ann,  (2  Sumner's  Rep.  206,)  in  which 
he  Is  reported  to  have  said :  "I  know  of  no  principle  of 
law,  that  establishes  that  a  sale  of  personal  goods  is  in- 
invalid,  because  they  are  not  in  the  possession  of  the 
rightful  owner,  but  are  withheld  by  a  wrong-doer. — 
The  sale  is  not  under  such  circumstances  the  sale  of 
a  right  of  action,  but  is  a  sale  of  the  thing  Itself,  and  good 
to  pass  the  title  against  every  person  not  holding  the 
same  under  a  bona  fide  title  for  a  valuable  consideration, 
without  notice;  and  a  fortiori  against  a  wrong-doer." 

Entertaining  the  profoundest  respect  for  the  opinions 
of  that  eminent  jurist,  we  feel  constrained  to  dissent  from 
an  opinion  which  appears  to  be  in  hostility  with  well 
established  principles. 

Although  the  reporter  has  transferred  the  above  re- 
marks of  Judge  Story  Into  the  abstract  of  principles  de- 
cided in  the  cause,  it  does  not  appear  to  us  that  the  point 
was  necessary  to  be  determined  in  that  cause— and  that 
it  was  merely  stated  by  him  as  an  illustration.  The 
ease  was  on. the  Admiralty  side  of  the  Circuit  court  of 
the  United  States,  for  the  first  circuit.  One  question  was, 
whether  the  master  of  a  vessel  which  was  stranded,  and 
which  he  had  abandoned  to  the  underwriters,  was  not 
only  the  agent  of  the  owners,  but  also  retroactively  the 
agent  of  those  who  might  become  owners  of  the  ship,  if 
the  abandonment  was  actually  and  justifiably  made. 
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Although  the  principle  above  stated  might  aid  in  the 
solution  of  that  question,  and  be  thus  brought  in  aid  of 
the  argument,  it  was  certainly  a  point  not  necessary  to  be 
determined  in  the  decision  of  the  cause,  and  therefore 
not  entitled  to  the  weight  of  an  adjudged  case.  And, 
•gala,  the  Judge  merely  states,  that  the  effect  of  a  sale 
under  the  circumstances  supposed,  would  be  to  vest  the 
title  In  the  purchaser ;  how  the  right  thus  acquired  could 
be  enforced,  is  not  stated,  nor  whether  it  could  be  en- 
forced by  the  transferee  in  a  court  of  law,  which  is  the 
sole  question  before  this  court. 

It  is  also  urged,  that  the  rule  had  its  origin  in  a 
state  of  society  different  from  ours— that  the  reason  of  its 
adoption  has  long  ceased  to  exist— and  that  this  court 
must  adapt  the  law  to  the  exigencies  and  wants  of 
society.  We  cannot  think  so.  Many  of  the  reasons 
which  influenced  its  adoption,  must  always  exist  in  any 
mode  of  society,  so  long  as  wealth  gives  influence,  and 
power  is  superior  to  weakness. 

In  England,  as  well  as  in  this  country,  the  rule  has 
indeed  been  relaxed,  as  the  wants  of  society,  in  its  pro- 
gress, demanded.  And  the  relaxation,  so  far  from  weak- 
ening, has  imparted  vigor  to  it,  by  restraining  it  within 
its  legitimate  bounds.  The  rule  is  the  foundation  of  the 
law  against  champerty  and  maintenance,  which,  by  the 
decision  of  the  court  in  the  case  of  HoUoway  vs.  Lowe, 
(7  Porter,  488,)  has  been  considered  law  in  this  country. 

Even  if  in  our  opinion,  the  law  was  of  questionable 
propriety,  we  should  hesitate  long,  before  we  would  un- 
dertake the  abrogation  of  a  principle,  coeval  with  the 
ytry  foundations  of  the  common  law. 
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Let  the  judgment  be  reversed,  and  the  cause  remanded, 
to  enable  the  plaintiff,  if  he  can,  to  establish  another  title. 


BICKERSTAFF  VS.  PATTERSON. 

1.  Notice  to  defendant,  or  advertisement,  is  not  necessary  in  a 
case  of  attachment  against  an  absent  defendant,  where  the 
judgment  is  not  rendered  until  alter  the  expiration  of  six 
months  from  the  issuance  of  the  attachment. 

2«  Where  the  sheriff  returns,  to  a  writ  of  attachment,  that  he  has 
levied  on  certain  property — it  will  be  intended  that  the  pro- 
perty levied  on  was  that  of  defendant  in  attachment. 

Error  to  the  Circuit  court  of  Mobile. 

Attachment  against  an  absent  debtor,  tried  before 
Pickensj  J. 

In  this  case,  the  sheriff  returned  thBt  be  had  levied  the 
attachment  on  sundry  articles,  without  adding  that  the 
articles  levied  on  were  the  property  of  defendant:  judg- 
ment was  rendered  against  defendant,  and  the  property 
levied  on,  condemned  to  satisfy  the  judgment. 

The  plaintiff  in  error  assigned : 

That  the  suit  commenced  by  an  attachment.  There 
was  no  levy  upon  any  property  of  the  defendant  in  at- 
tachment, nor  did  he  ever  have  any  notice  by  advertise- 
menty  or  otherwise :  nor  did  he  ever  appear  to  the  action. 

Tkomtotiy  for  plaintiff  in  error. 
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COLLIER,  C.  J.— The  reversal  of  the  judgment  of  the 
Circuit  court,  is  sought  on  these  grounds  : 

First— That  it  does  not  fippear  the  plaintiff  had  notice 
of  the  pendency  of  the  attachment  previous  to  Judgment 
— or  that  the  same  was  advertised. 

Second— The  sheriff's  return  of  the  levy  of  the  attach- 
ment does  not  state  that  the  property  seized  was  the 
plaintiff's  in  error. 

The  first  point  was  decided  adversely  to  the  plaintiflf 
in  Murray  vs.  Cone  <k  Park,  use,  &c.  (at  this  term.) 

The  second  ground,  we  think,  cannot  be  sustained. 
The  sheriff  is  an  officer  placed  under  great  responsiblli* 
ty  by  the  law,  which  defines  his  duties. ,  He  pledges  to 
the  public,  under  the  solemnity  of  an  oath,  his  integrity 
and  diligence;  and  consequently,  every  reasonable  in- 
tendment must  be  made  in  favor  of  the  regularity  of  his 
official  acts.  When  he  receives  process,  requiring  him  to 
levy  upon  the  property  of  a  particular  individual,  and  he 
returns  it  according  to  its  mandate,  with  his  endorse- 
ment, stating  that  he  had  levied  the  same  on  property, 
(particularly  describing  it,)  we  must  intend  that  the  pro* 
perty  seized  belonged  to  the  defendant;  because  the  pro* 
cess  only  authorised  a  levy  upon  his  effects. 

In  the  present  case,  the  sheriff  acknowledges  the  re* 
ceipt  of  the  attachment,  and  returns  it,  with  his  levy  en- 
dorsed on  sundry  articles  of  furniture.  These  we  mu6t  in- 
tend to  have  belonged  to  the  plaintiff  in  error — they  were 
sufficient  to  give  the  Circuit  court  jurisdiction.  Its  Judg^ 
ment  is  consequently  affirmed. 
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duiGLET,  adm'x,  vs.  primrose* 

1*  The  statute  of  this  State  does  not  destroy  the  distinctioh  which 
the  law  merchant  recognizes,  between  foreign  and  inland  bills 
of  exchange,  and  promissory  notes;  nor  does  it  make  the  same 
rules  applicable  to  their  securities. 

2.  The  terms  of  the  statute  are,  that  the  lIKir  merchant,  applica* 
Ue  to  each  several  class  shall  prevail,  instead  of  the  provis- 
ions previously  in  jforce  in  this  State,  with  relation  to  assigna- 
ble securities.  • 

8.  No  protest  is  necessary  to  fix  the  liability  of  the  endorser  of  a 
promissory  note — a  demand  of  payment  at  the  time  and  place 
provided  for  it,  with  notice  of  such  demand  to  the  endorser,  is 
all  that  the  law  requires. 

4.  A  plaintiff  is  not  held,  in  an  action  against  an  endorser,  to  strict 
proof  of  the  time  or  place  of  demand  of  payment  of  a  pro- 
minsory  note,  when  laid  under  a  scilicet,  and,  in  most  cases^ 
may  make  hiis  proof  conform  to  the  legal  effect  of  his  declara- 
tion. 

Error  to  the  Circuit  court  of  Mobile. 

Aasumpsit  on  a  promissory  note,  payable  in  bank, 
triad  before  Pickens,  J. 

In  this  case,  Judgment  for  plaintiff  was  rendered  by 
nildicU. 

The  plaintiff  in  error  assigned  as  error : 

That  the  declaration  did  not  contain  a  sufficient  cause 
of  action,  whereon  to  recover  of  the  plaintiff  in  error,  he- 
tog  sued  on  the  endorsement  of  her  Intestate,  of  a  note 
negotiable  in  the  Bank  of  Mobile ;  and  that  it  did  not 
contain  a  proper  and  legal  averment  of  demand  made  of 
the  maker,  and  of  protest  and  notice  thereof  to  the  ea^ 
doner. 
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Thortiton,  for  plaintiff  in  error. 
During  contra. 

GOLDTHWAITE,  J.— The  plaintiff  in  error  insists— 

1.  That  her  intestate  is  not  liable,  as  endorser,  unless 
a  protest  of  the  note  is  averred  in  the  declaration,  and 
shewn  in  evidence;  and 

2.  That  the  averment  of  the  time  when  this  note  was 
presented  for  payment,  shews  no  demand  of  the  maker 
at  the  place  provided  for  payment,  at  the  time  when  It 
became  due;  and  therefore,  no  cause  of  action  is  shewn. 

1.  It  is  supposed  by  the  counsel  for  the  plaintiff  in  er- 
ror, that  our  statute  places  promissory  notes  payable  in 
banlc,  on  the  same  footing  as  foreign  bills  of  exchange, 
and  that  they  are  to  be  governed  by  the  same  rules ;  but 
this  supposition  is  not  warranted  by  the  act,  which  is  as 
follows:  "Hereafter,  the  remedy  on  bills  of  exchangCi 
foreign  and  inland,  and  on  promissory  notes  payable  in 
banlc,  shall  be  governed  by  the  rules  of  the  law  mer- 
chant, as  to  days  of  grace,  protest  and  notice." 

It  was  not  intended  by  this  act,  to  destroy  any  dis- 
tinction which  the  law  merchant  recognizes,  between 
foreign  and  inland  bills,  and  promissory  notes ;  nor  to 
make  the  same  rules  applicable  to  each  of  their  securi- 
ti6s;  but  the  intention  of  the  statute,  a^  indicated  by  its 
terms,  Is,  that  the  law  merchant,  as  applicable  to  each 
el3S9,  shall  prevail,  instead  of  the  provisions  previously 
in  force  in  this  State,  with  relation  to  most  assignable 
securities.  No  protest  was  necessary  by  the  law  mer- 
chant, to  fix  the  liability  of  the  endorsers  of  promissory 
Botes— a  demand  of  payment  at  the  time  and  place  pro- 
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vided  for  it,  with  notice  of  snch  demiUKl,  was  all  that  the 
law  required,  or  n)'.v  re  I'lires;  an  I  if  s'loh  a  demand  is 
shewn  by  the  declaration,  this  objeLtioa  cannot  prevail. 

2.  But  it  is  said  that  no  such  demand  is  shewn.  The 
averment  of  the  declaration  is  in  these  words:  "The 
said  plaintiff  avers,  that  afterwards,  to  wii,  on  the  28th 
day  of  March,  when  said  note  became  due  and  payable, 
according  to  the  tenor  and  eflfcct  thereof,  the  same  was 
duly  presented,"  &c.  By  the  rules  of  the  law  merchant, 
this  note  became  due  on  the  2Gth  JIarch,  allowing  three 
days  grace,  and  if  in  point  of  fact,  presented  on  the  day 
stated  in  the  declaration,  the  endorser  would  have  been 
discharged.  But  the  plaintiff  is  not  held  to  strict  proof 
of  time  or  place,  when  laid  under  a  scilicif;  and  he  is 
authorised,  in  most  cases,  to  nialce  his  proof  conform  to 
the  legal  effect  of  the  declararjon.  Here  the  material 
matter  to  he  averred  was,  that  the  note,  when  due,  was 
presented;  and  the  allegation  that  it  was  on  the  twenty- 
eighth  of  March,  bein^  wholly  inconsistent  with  this  al- 
legation, may  be  re^jocted.  The  authorities  are  all  con- 
current to  prove  that  this  ohjection  cannot  avail  the  par- 
ty.— (Chilty  on  Bills,  851;  Bynner  vs.  Russel,  1  Bing.  23.) 

Let  the  judgment  be  affirmed. 


8  P.  32 
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MURRAY  vs.  CONE  Ct  RI. 

1.  In  debt  on  foreign  judgment,  plaintiff  is  entitled  to  damageSi 
to  the  extent  of  the  interest  allowed,  at  the  place  where  the 
judgment  was  obtained. 

2.  Bat  in  snch  a  case,  in  the  absence  of  a  plea,  the  case  ought  to 
be  submitted  to  a  jury,  on  an  enquiry  of  damages,  and  the 
statute  of  the  place  of  the  contract,  which  ascertains  the  va- 
lue of  money,  ought  to  be  produced,  or  the  usage  proved. 

3.  Where  judgment  is  not  rendered  in  attachment  against  an  ab- 
sent defendant,  until  after  the  expiration  of  six  months  from 
the  issuance  of  the  attachment,  it  is  no  ground  of  error,  that 
notice  was  not  given  to  the  absent  defendant  of  the  issuance  of 
the  attachment,  or  the  pendency  of  the  suit  either  by  mail  or 
publication. 

4.  The  affidavit  of  one  who  describes  himself  as  agent  of  the 
plaintiff  in  attachment,  is  a  sufficient  compliance  with  the 
statute,  to  warrant  the  issuance  of  an  attachment. 

Error  to  the  Circuit  court  of  Russell  county. 

Debt,  in  attachment  on  foreign  Judgment. 

This  was  an  action  of  debt  on  a  Judgment  obtained 
against  defendant  in  Georgia.  There  was  no  appear* 
ance,  and  Judgment  was  rendered  against  him  for  a 
larger  amount  than  was  claimed  in  the  declaration.  To 
reverse  the  Judgment  so  obtained,  a  writ  of  error  was 
sued  out. 

The  errors  assigned  are  stated  in  the  opinion  of  the 
court. 

COLLIER,  C.  J.— It  is  insisted  that  the  Judgment,  in 
Ibis  case,  should  be  rev  ersed,  for  these  reasons : 
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1.  The  judgment  is  by  default,  and  for  a  larger  sum 
than  is  demanded  by  the  declaration. 

2.  No  notice  was  given  to  the  plaintiflf  in  error  of  the 
Ifisuance  of  tlie  attachment,  or  pendency  of  the  suit. 

3.  The  affidavit  on  which  the  attachment  was  sued 
out,  was  not  made  either  by  the  defendants,  or  their 
agent  or  attorney. 

1.  The  declaration  discloses  as  the  cause  of  action,  a 
Judgment  recovered  by  the  defendants  in  the  Superior 
court'  of  the  county  of  Hall,  in  the  State  of  Georgia,  for 
the  sum  of  two  thousand  one  hundred  and  sixty-three 
dollars,  and  eighty-five  cents.  Though  the  action  is  (as 
it  should  be)  debt,  yet  a  judgment  final  is  rendered  by 
default,  for  the  sum  of  twenty-five  hundred  and  nine 
61-100  dollars,  in  damages. 

We  imagine  that  the  judgment  was  swelled  to  an 
amount  beyond  the  debt  claimed,  by  the  addition  of  in- 
terest thereon.  That  the  defendants  are  entitled  to  dam- 
ages beyond  the  recovery  in  Georgia,  to  the  extent  of  the 
interest  allowed  there,  is  indisputable ;  but  to  show  what 
that  is,  they  should  have  submitted  the  case  to  a  jury,  in 
the  absence  of  a  plea,  on  an  inquiry  of  damages;  when 
they  might  have  produced  the  statute,  or  if  there  was 
none,  proved  the  usage  of  Georgia,  which  ascertains  the 
value  of  money  there.  The  neglect  to  pursue  this  course 
makes  the  judgment  erroneous— (Peacoclc  vs.  Banks,  Ala. 
Rep.  387;  Evans  vs.  Irvin  &  Dunlap,  1  Porter's  R.  390 ; 
Evans  vs.  Clark,  ibid.  388;  Richardson  vs.  Williams,  2 
Porter's  R.  239.) 

2.  In  respect  to  the  second  objection,  it  may  be  re- 
marked, that  the  attachment  law  was  new-moJelled  in 


3Si)i  RKFORTS  OF  CASES   121 


Murray  r6*.  Cone  el  ul. 


eighteea  huadred  and  thirty-three.  The  acts  previously 
existing  were  to  some  extent  oinittcd,  and  new  provi- 
sions added,  and  even  the  old  law,  so  far  as  retainedi 
was  greatly  varied  in  its  terms.  It  is  not  now  necessary 
to  give  notice,  either  throu;^h  the  medium  of  the  post  of- 
fice, or  by  publi:  advertisement,  to  a  non-resident  defen- 
dant. The  plaintiff  in  attachment  may,  if  he  linow 
where  the  defendant  resides,  transmit  him  a  notice  by 
mail,  or  when  his  residence  is  unknown,  he  may  apply 
to  the  judge  or  justice  issuing  the  attachment,  who  wJl 
prescribe  the  manner  of  the  advertisement.  If,  however, 
all  this  is  delayed,  the  only  consequence  is,  that  the  plain- 
tiff can  take  no  judgment  within  six  months~(Aik.  Dig. 
fi.  15,  p.  41.)  Had  tlie  law  have  remained  unchanged, 
we  should  have  followed  the  decision  of  this  court  in 
Harris  <k  Farrow  vs.  Clap,  (Ala.  Hep.  o28.)  The  record 
shows  that  the  judgment  was  not  rendered  until  more 
than  six  months  after  the  issuance  of  the  attachment. 
The  objection,  tlicn,  is  not  well  taken. 

3.  Upon  looking  into  ihe  record,  we  think  this  reason 
is  not  sustained.  The  individual  making  the  affidavit 
describes  himself  hS  the  agent  of  the  t:ersons  for  whose 
use  the  suit  was  brought.  TLough  net  Lominally  so,  they 
are  for  most  purposes  the  plaintiffs— they  complain;  they 
are  responsible  for  costs ;  and  to  them  belongs  whatever 
may  be  recovered.  The  affidavit,  tlien,  in  this  respect, 
meets  the  requisition  of  the  statute.  But,  for  the  first 
cause  considered,  the  judgment  must  be  reversed,  and  the 
ease  remanded. 
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GAZZAM  VS.  KIRBY. 

l.In  genera],  if  there  be  a  special  parol  agreement  for  the  per- 
formance of  atiy  duty,  no  action  will  lie,  until  the  duty  has 
been  actually  performed. 

2.  And  if  the  contract  has  been  executed,  the  agreement  to  pay 
the  money  bjconi;3S  absolute,  and  a  recovery  may  be  heid  upoa 
the  appropriate  count  for  an  indtbitatus  assiimpsit. 

3.  If  a  party  undertake  to  do  work  by  a  fixed  time,  or  in  a  partic- 
u  ar  manner,  but  fails  to  f)eribrm  it  within  the  tiuie,  or  accor- 
dmg  to  the  maimer  agreed ;  he  carniot  recover  on  the  special 
contract. 

4.  But  if  the  work  dons  was  of  va^ue  to  t'le  defendant,  plaintiff 
may  recover  on  a  quajtium  menu:. 

5. 1  tha  work  be  so  illy  exccutvjd,  as  to  b  of  no  l)enefit  to  the 
de.iendaiit,  t'le  p  aiitiif  is  not  entitled  to  recover  any  thing  ; 
not  even  for  materui.:  furnished. 

6.  If  the  work  porfornu  d  is  of  less  value  to  a  defendant,  when 
completed,  alter  a  ai|)ulated  tinu,  than  it  would  have  been, 
had  the  contract  been  performed  with  punctuality, — it  is  com- 
petent for  him  to  reduce  the  recovery  by  shewing  that  fact. 

7.  And,  in  such  a  case,  the  contract  is  good  evidence  to  shew 
what  estimate  the  parties  originally  placed  on  the  work. 

Error  to  the  Circuit  court  of  Mobile. 

Indebitatis  assumpsit  for  work  and  labor,  tried  before 

Pickens,  J. 

On  the  trial  of  the  cause,  the  plaintifT  ofTered  in  evi- 
dence, a  written  contract,  executed  by  the  parties,  a  copy 
of  which  is  appended ;  to  the  reading  of  which,  under 
the  declaration,  the  defendant  objected,  but  was  over- 
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ruled,  and  the  contract  read  to  the  jury.  The  plaintiflf 
then  introduced  evidence,  conducing  to  sliew,  that  the 
work  had  been  done  substantially,  as  required  by  the 
contract,  excepting  as  to  time.  The  hefendant  intro- 
duced evidence  tending  to  shew,  it  had  not  been  so  done. 
Evidence  was  given  also,  shewing  that  while  the  work 
was  in  progress,  the  defendant  had' conveyed  the  proper- 
ty to  some  one  else;  and  that  such  purchaser,  after  the 
work  was  finished,  had  used  it.  The  work  was  not 
completed,  until  a  few  weeks  after  the  time  mentioned 
in  the  contract,  but  there  was  no  evidence  that  any  inju- 
ry had  resulted  to  defendant  from  that  circumstance. 

The  court  charged  the  jury,  that  if  they  were  satisfied 
from  the  evidence,  that  the  work  was  done  substantially, 
as  required  by  the  terms  of  the  contract,  they  were  au- 
thorised to  find  for  the  plaintiff  the  amount  specified  in 
the  contract,  although  the  work  might  not  have  been 
completed,  for  a  few  weeks  subsequent  to  the  time  stated 
in  the  contract — to  which  exception  was  taken. 

The  contract  was  as  follows : 

"  Memorandum  of  an  agreement  made  and  concluded 
between  A.  H.  Gazzam,  of  {he  one  part,  and  Martin  Kir- 
by, of  the  other  part,  witnesseth  :  That  the  said  Kirby 
agrees  to  fill  up  with  sand  and  earth,  a  strip  of  ground 
adjoining  land  claimed  by  Gordon  in  the  Favre  Tract, 
beginning  at  a  ditch,  and  extending  south  eighty  feet, 
and  to  commence  at  a  hillock  or  margin  thrown  up  by 
the  water,  and  extending  out  to  the  eastern  limits  of 
Water  street,  to  be  filled  up  above  high  tide.  The  costs 
of  the  plank  for  curbing  along  the  sides,  to  be  paid  by 
said  Gazzam,  and  when  the  said  lot  shall  be  so  filled  up, 
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said  Gazzam  shall  pay  the  said  Kirby  twelve  hundred 
dollars,  and  said  Kirby  binds  himself,  to  have  the  work 
finished,  in  one  month  from  this  time,  or  sooner,  if  he 
can.     Dated  in  Mobile,  17th  March,  1836. 

(Signed,)  "A.  H.  Gazzam, 

''Martin  Kirby." 

Verdict  and  judgment  for  plaintiff,  to  reverse  which,  a 
writ  of  error  was  sued  out. 

The  plaintiff  in  error,  assigned : 

1.  That  the  court  erred  in  permitting  the  written  con- 
tract to  be  read  to  the  jury. 

2.  The  court  erred  in  charging,  that  the  plaintiff  could 
recover  the  amount  specified  in  the  contract,  though  the 
work  was  not  completed  within  the  time  prescribed  by 
it 

Thornton^  for  plaintiff  in  error. 
Campbell,  contra. 

Campbellj  for  the  defendant  in  error,  to  support  the 
judgment  below,  cited  4  B.  &  P.  355;  Buller'a  N.  P.  139 ; 
Doug.  651;  7  John.  132;  4Cowen,  564;  10  John.  36; 
5  Mass.  391. 

COLLIER,  C.  J. — The  material  inquiry  in  this  case  is, 
if  one  person  agrees  to  perform  certain  work  and  labor 
^r  another,  within  a  specified  time,  and  that  other  un- 
dertakes to  pay  an  agreed  sum  of  money  on  its  perfor- 
mance, and  the  work  is  done,  though  not  within  the 
stipulated  time,  will  an  action  lie  to  recover  so  much  as 
tlie  person  performing  it  deserved  to  have  for  his  labor? 
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In  general,  if  there  be  a  special  parol  agreement,  for 
the  perforn\ance  of  any  duty,  no  action  will  lie  until  the 
duty  has  been  actually  performed ;  y^,  if  the  contract 
has  been  executed,  the  agreement  to  pay  money  becomes 
absolute,  and  a  recovery  may  be  had  upon  the  appro- 
priate count,  for  an  indebUatus  assumpsit.  So.  if  a  party 
undertake  to  do  work  by  a  fixed  time,  or  in  a  particular 
manner,  but  fails  to  perform  it  within  the  time,  or  ac- 
cording to  the  manner  agreed,  he  cannot  recover  upon  the 
special  contract;  because,  to  entitle  himself  to  its  en- 
forcement, he  must  allege  and  prove  a  performance  ac- 
cording to  its  terms.  But  he  is  not  remediless.  If  the 
work  he  has  done  was  of  value  to  the  defendant,  he  may 
recover  on  the  quantum  meruit.  If  the  w^ork,  however, 
is  so  illy  executed,  as  to  be  of  no  benefit  to  the  defen- 
dant the  plaintiff  is  not  entitled  to  recover  any  thing — 
not  even  for  materials  furnished.  /  nd  if  work  is  of  less 
value  to  a  defendant,  when  compLt^d  after  a  stipulated 
time,  than  it  wo-'lrl  have  been,  had  the  contract  hee:(\ 
performed  with  punctnality,  it  is  competent  for  him  to 
reduce  the  recovery.  ^.  s.uwiir^  that  fact.  As,  if  the 
price  of  labor  had  fallen  between  the  time  when  the 
work  should  have  been  and  was  performed,  or  if  it  en- 
hanced to  a  less  extent  the  value  of  the  property  on  ac- 
count of  the  delay— or  if  the  price  originally  agreed,  was 
too  much.  We  merely  mention  these,  as  instances,  with- 
out  pretending  to  say  what  precise  limitations  should  be 
placed  upon  such  a  defence,— that  there  might  be  cases 
of  Injury  to  a  defendant,  so  remote  as  not  to  allow  of 
their  being  considered  in  diminution  of  damages,  we 
think  more  than  probable— (3  Starkie's  Ev.  1768,  1769, 
4  Wend.  R.  290;» 
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In  this  case,  the  bill  of  exceptions  informs  us  that  the 
work  was  executed  within  a  short  time  after  the  expira- 
tion of  the  period  agreed  on,  and  we  must  infer  without 
any  objection  from  the  plaintiff  in  error,  as  none  is 
shown.  Moral  justice,  as  well  as  law,  then,  declare 
that  the  plaintiflf  should  make  compensation.  Though 
the  contract  was  out  of  view,  unless  to  show  what  esti- 
mate the  parties  originally  placed  on  the  work,  there 
was  no  objection  to  its  admission  for  that  purpose.  It 
was  conclusive  to  show  the  maximum  of  the  damages 
the  jury  could  render,  and  served  to  prove  the  value 
which  the  plaintiff  himself  once  placed  on  the  work;  yet 
the  defendant  may  have  given  other  evidence  to  this  point. 
At  any  rate,  it  was  not  conclusive  upon  the  plaintiff, 
and  he  might  have  lessened  the  verdict,  by  the  introduc- 
tion of  any  legal  proof— (2  Starkie's  Ev.  97,  and  cases  ci- 
ted in  notes.) 

But  it  is  objected,  that  the  jury,  in  their  inquiries,  were 
restricted  by  the  charge  of  the  court,  and  were  informed 
that  the  measure  of  damages  should  be  the  price  agreed 
to  be  paid  by  the  contract  of  the  plaintiff. 

The  instructions  of  the  judge  to  the  jury,  we  think, 
do  not  authorise  such  an  interpretation.  •  They  arc  ex- 
plicitly informed,  that  "  they  were  autlioriscd  to  find  the 
amount  specified  in  the  contract;"  if  the  work  was  per- 
formed substantially,  as  it  contemplated,  except  as  to 
time.  He  does  not  say  to  them,  tliat  that  7n2ist  be  the 
measure  of  their  finding— only  that  it  may.  In  this,  as 
we  have  shown,  there  is  no  error.  If  no  evidence  was 
s:ivcn,  as  wc  moy  well  suppose,  fioiii  the  silence  of  the 
bill  of  cxroptions,  to  Hiiuiuish  flu?  diunn^ioF?.  the  criterion 

S  r.  :xi 
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fixed  by  the  contract,  seems  to  us  to  have  been  the  only 
guide  for  the  jury  to  follow. 

We  are  of  opinion  that  the  judgment  of  the  Circuit 
court  must  be  affirmed. 


WHITMAN  8u  HUBBARD  VS,  THE  FARMERS  SANK  OF  CHATTA- 

HOOCHIE. 

1.  No  authority  is  given  by  statute  to  a  notary  public,  to  certify  a 
fact  in  regard  to  a  bill  of  exchange,  independent  of  the  protest. 

2.  If  written  evidence  be  by  the  court  improperly  suffered  to  go 
to  the  jury,  to  prove  a  fact  indispensable  to  support  the  action, 
and  competent  evidence  conclusively  proving  the  same  fact,  be 
afterwards  offered  and  received — the  error  of  admitting  the  im- 
proper evidence  is  not  cured.  And,  in  such  case,  the  error  of 
allowing  the  improper  written  evidence,  can  only  be  cured,  by 
withdrawing  from  the  jury  the  written  evidence  offered,  as  it 
cannot  be  known  which  of  the  two  modes  of  proving  the  fact, 
was  relied  on  to  support  the  action. 

3.  Each  party  to  a  bill  of  exchange  or  promissory  note,  whether 
by  endorsement  or  mere  delivery,  has,  in  all  cases,  until  the 
day  after  he  has  received  notice,  to  give  or  forward  notice  to 
Iiis  prior  endorser,  and  so  on  till  the  notice  reaches  the  drawer. 

Error  to  the  Circuit  court  of  Montgomery. 

Assumpsit  on  a  bill  of  exchange,  tried  by  Crefishaw,  J. 

At  the  trial  of  this  cause,  the  plaintiffs  to  the  action 
gave  in  evidence  the  bill  of  exchange  described  in  the  de- 
claration, and  a  protest  for  its  non-payment  on  the  day 
it  became  due,  in  which  the  notary  had  certified  that  he 
deposited  iu  the  post  olTicc  at  Mobile  on  the  same  day, 
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notices  of  the  protest  for  the  drawers  and  endorsers,  under 
cover,  addressed  to  D.  Hudson,  Esq.,  Assistant  Castiier^ 
Columbus,  Georgia.  Tliey  tlien  offered  in  evidence  a 
certificate,  wliicti  was  in  ttie  following  terms :  "  Colum- 
bus, Geo.  I  do  hereby  certify,  that  on  the  17th  day  of 
May,  1837, 1  deposited  in  the  post  office  in  this  place,  no- 
tices addressed  to  the  following  persons,  at  Montgomery, 
Ala.,  viz:  to  Walsh  &  Pitzpatrick,  Wm.  T.  Brame,  T. 
W.  Brame,  Whitman  &  Hubbard— advising  them  of  the 
non-payment  of  a  draft  drawn  by  Whitman  &  Hubbard, 
on  Edward  Hanrick,  for  $10,000.  And  that  on  the  20th 
May,  1837, 1  deposited  in  the  post  office,  notices  address- 
ed to  the  following  persons,  at  Montgomery,  Ala.,  viz :  to 
Robert  Harwell,  Wm.  T.  Brame,  Thomas  W.  Brame, 
and  Whitman  &  Hubbard,  advising  them  of  the  non- 
payment of  a  draft  drawn  by  Whitman  &  Hubbard,  on 
Edward  Hanrick,  for  $10,000.         D.  Hudson,  Cash. 

I  affirm  and  attest  the  truth  of  the  above  certificate. 

D.  Hudson,  Notary  Public." 
Which  letter  was  under  his  notarial  seal.  This  evidence 
wasol^jected  to  by  the  defendants  to  the  action,  but  ad- 
mitted by  the  court.  It  was  subsequently  proved,  that 
the  defendants  had  admitted  (after  the  bill  was  due  and 
protested)  that  they  owed  the  amount,  and  that  they  had 
promised  to  pay  it. 

On  this  evidence,  the  defendants  moved  the  court  to 
instruct  the  jury,  that  to  charge  them,  notice  of  the  non- 
payment should  have  been  sent  to  the  place  of  their  re- 
sidence, or  the  post  office  nearest  to  them;  which  cliarge 
was  refused;  and  the  jury  was  iustructed,  that  if  they 
believed  from  the  evidence,   ilial  tlie  residence  of  tlie 
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drawers  was  unknown,  and  that  the  notices  were  sent 
to  the  agent  of  the  plaintiffs,  at  Columbus,  Georgia,  and 
by  him  to  the  place  of  their  residence,  such  notice  was 
recoverable. 

The  errors  assigned  were  two  fold : 

1.  As  to  the  admission  of  the  evidence  objected  to; 

2.  As  to  the  charge  given,  and  refused  to  be  given,  by 
the  court 

OoldthwaiiCj  for  the  plaintiffs  in  error,  contended,  that 
it  was  not  the  duty  of  the  notary  to  give  the  notice  ob- 
jected to  below,  and  could  not  therefore  be  proved  by  his 
seal— (Morgan  vs.  Van  Ingen,  2  John.  204.) 

PorteTy  for  defendant  in  error,  thought  that  proof  of 
the  admission  by  defendants  below  of  their  liability,  and 
their  promise  to  pay  the  amount  of  the  bill,  sufficient  to 
sustain  the  Judgment,  and  that  the  court  would  intend, 
that  the  verdict  was  found  on  the  competent  evidence. 
The  Incompetent  evidence  might  have  been  rejected  be- 
low, and  yet  there  was  sufficient  testimony  to  sustain 
the  case  of  the  plaintiffs.  Concerning  notice  of  non-pay- 
ment of  the  bill,  and  protest,  he  cited  Aik.  Dig.  327; 
McGrew  vs.  Toulmin,  2  Stew.  &  Por.  428 ;  Worsham  vs. 
Gear,  4  Porter,  441. 

GOLDTHWAITE,  J.— By  the  rules  of  the  common  law, 
the  fact  of  notice,  when  requisite  to  charge  the  drawer  or 
endorser  of  an  inland  bill  of  exchange,  was  necessary  to 
be  proved  by  witnesses  in  the  same  way  as  any  other 
fact  given  in  evideucc;  and  could  not  be  established  by 
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Uie  certificate  of  a  notary.  The  act  of  eighteen  hundred 
and  twenty-eight,  section  one,  (Aik.  Dig.  327,)  enacts, 
that  "the  protest  of  a  notary  public,  which  shall  set  forth 
a  demand,  refusal,  non-acceptance  or  non-payment  of 
any  Inland  bill  of  exchange,  or  other  protestable  secu- 
rity, for  money  or  other  thing,  and  that  legal  notice,  ex- 
pressing in  the  said  protest,  the  time  when  given  of  such 
fiact  or  facts,  was  personally  or  through  the  post  office, 
given  to  any  of  the  parties  entitled  by  law  to  notice, 
shall  be  evidence  of  the  fact  or  facts  it  purports  to  con- 
tain, and  entitle  the  holder  of  such  security  to  the  dama- 
ges to  which,  by  law,  he  may  be  entitled."  It  is  clear, 
that  no  authority  is  given  by  this  act  to  any  notary,  to 
certify  a  fact  independent  of  the  protest.  In  the  present 
case,  the  protest  was  legal  evidence,  that  notices  were 
placed  in  the  post  office  at  Mobile,  and  sent  under  cover, 
to  D.  Hudson,  at  Columbus— but  it  was  not  competent  for 
him,  or  any  other  notary,  to  make  evidence  by  giving  a 
certificate  as  to  the  manner  in  which  he  subsequently 
forwarded  those  notices  to  the  defendants,  or  sent  others 
to  them  to  fix  their  liability.  It  was  erroneous^  there- 
fore, in  the  Circuit  court,  to  admit  this  certificate,  and 
the  subsequent  proof  of  an  admission  of  liability  and 
promise  to  pay  the  amount  of  the  bill,  did  not  cure  the 
error,  for  we  are  not  informed  whether  the  one  or  the 
other  mode  of  proving  the  liability  of  the  defendants, 
was  relied  on  in  the  court  below.  If  the  effect  of  this 
objection  was  to  be  avoided,  after  the  admission  of  the 
evidence,  it  could  only  be  by  withdrawing  from  the  jury, 
the  oertificate  objected  to. 

2.  The  charge  which  was  requested;  Recm«  to  have 
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been  this:  That  it  was  necessary,  in  order  to  fix  the  li- 
ability of  the  defendants,  that  notice  should  have  been 
forwarded  to  them  from  Mobile,  when  the  bill  was  pro- 
tested. Such,  however,  is  not  the  law.  It  was  only  in- 
cumbent on  the  holder  of  the  bill  in  Mobile,  to  give  no- 
tice to  those  to  whom  they  looked  for  payment,  and  each 
party,  on  receiving  notice,  is  allowed  one  day  to  give  no- 
tice to  those  liable  to  him.  The  general  rule  is  given 
with  much  distinctness  and  precision  by  Chitty,  in  his 
Treatise  on  Bills,  page  520.  It  may  be  quoted  thus :  "It 
is  usual  for  the  holder  only  to  give  notice  to  the  person 
from  whom  he  immediately  received  the  bill  or  note,  es- 
pecially if  he  is  ignorant  of  the  residence  of  the  other 
parties ;  and  if  so,  his  neglect  to  give  notice  to  the  other 
prior  endorsers,  and  to  the  drawer,  cannot,  on  any  sound 
principle,  deprive  either  of  the  endorsers  of  the  right  to 
proceed  against  the  person  who  endorsed  to  him,  and  all 
prior  parties,  provided  he  in  his  turn  has  duly  forwarded 
notice.  The  rule  is,  therefore,  clearly  settled,  that  each 
party  to  a  bill  or  note,  whether  by  endorsement  or  mere  de* 
livery,  has,  in  all  cases,  until  the  day  after  he  has  received 
notice,  to  give  or  forward  notice  to  his  prior  endorser^  and 
so  on  till  the  notice  has  reached  the  drawer." 

Tlic  rule  thus  laid  down  by  Chitty,  was  substantially 
the  one  given  In  charge  to  the  jury,  as  they  were  in- 
structed that  it  was  not  necessary  that  notice  should  be 
sent  from  Mobile,  if  the  holders  there  of  the  bill  were  ig- 
norant of  the  residen^l  of  the  drawers  or  endorsers,  but 
that  if  sent  to  the  agent  of  the  plaintifis  at  Columbus,  and 
by  him  to  the  defendants,  it  was  sufficient  in  laiw  to 
charge  lliem.     In  this  charge  there  was  no  error,  and  if 
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the  defendants  below  had  wished  one  more  specific  and 
definite,  it  was  their  duty  to  have  asked  it. 

For  the  error  in  admitting  the  evidence  objected  to,  the 
judgment  is  reversed,  and  the  cause  remanded. 


KENNEDY  VS.  GEDDES  fc  CO. 

1.  A  promise  in  writing  to  accept  a  bill  of  exchange  not  in  esse^ 
is,  in  law,  a  suflSicient  acceptance,  if  the  bill  be  taken  on  the 
faith  of  such  promise. 

2.  A  collateral,  written^  or  a  mere  verbal  promise  to  accept  a  bill, 
made  after  it  is  drawn,  may  also  amount  to  an  acceptance. 

3.  But  a  mere  verbal  promise  to  accept  a  bill  of  exchan^,  not 
yet  drawn,  is  not  such  an  acceptance,  as  will  in  law  bmd  the 
acceptor,  even  if  made  to  the  person  in  whose  favor  the  bill  is 
drawn. 

4.  The  non-suits,  (two  of  which  equal  a  verdict,)  embraced  in  the 
statute  of  eighteen  hundred  and  seven,  (Aik.  Dig.  283,  s.  135,) 
must  be  such  as  continue  to  the  end  of  the  term. 

5.  Thus, — ^two  non-suits,  taken  in  a  cause,  at  diflerent  terms, 
each  of  which  is  set  aside  before  the  end  of  the  term,  are  not 
equal  to  a  verdict. 

Error  to  the  County  court  of  Mobile. 

Assumpsit  on  a  bill  of  exchange.  The  cause  of  ac- 
tion, in  this  case,  was  a  bill  of  exchange,  orally  accepted 
by  defendant.  Also,  for  damages  sustained  by  plain 
tiff's,  by  reason  of  a  breach  of  contract  by  defendant,  lu 
refusing  to  accept  a  draft,  after  Iiaving  promised  and  un- 
dertaken to  accept  the  stnnc. 
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The  record  showed,  that  at  February  term,  eighteen 
hundred  and  thirty-six,  a  non-suit  was  taken,  after  a  Ju* 
ry  sworn,  and  a  new  trial  granted. 

At  the  February  term,  eighteen  hundred  and  thirty- 
seven,  after  a  jury  came,  (fee.  a  non-suit  was  again  taken, 
which  was  set  aside. 

On  the  trial,  plaintiffs  proved,  that  defendant,  some- 
lime  between  the  first  of  January  and  fifteenth  of  Marchi 
eighteen  hundred  and  thirty-four,  agreed  to  accept  a  bill, 
to  be  drawn  on  him  by  one  Carpenter,  who  was  credi- 
ted by  Geddes,  on  condition  of  the  acceptance  by  defen- 
dant of  his  bill.  Plaintiffs  asked  defendant  to  state  dis- 
tinctly, whether  he  would  accept,  for  goods  to  be  sold  to 
Carpenter,  to  which  defendant  answered,  that  he  would 
so  accept.  A  draft  was  drawn  on  defendant,  by  Car- 
penter, in  favor  of  plaintifls,  for  goods  sold  to  Carpenter, 
after  said  agreement,  and  in  pursuance  «f  it.  The  date 
of  the  bill  was  the  fifteenth  of  March,  eighteen  hundred 
and  thirty-four,  in  pursuance  of  the  agreement  aforesaid, 
and  the  amount,  including  interest,  was  four  hundred 
and  forty-nine  dollars,  and  sixty  cents,  payable  four 
months  after  date.  The  bill  was  presented  by  witness 
to  defendant  for  acceptance,  and  defendant  desired  wit- 
ness to  leave  the  bill,  and  call  in  a  day  or  two :  when 
witness  called,  defendant  declined  accepting  the  bill. 
The  bill  was  presented  within  one  week  after  it  was 
drawn.  Defendant  also  subsequently  in  a  conversation 
with  witness,  admitted  he  was  bound  for  the  bill,  but 
aid  he  would  never  ficcept  or  pay  it. 

PlalntifTs  also  proved  that  they  had  served  on  defen- 
dants counsel;  a   not  ire  to  j)rndurc  tlic  hill  on  the  trial. 


s 


THE  SUPREME  COURT  OF  ALABAMA.  265 

—   I        ■■*■■■'■'   ' .    I         .  ■  -    -.      I  111      —— a^— .— ^ 

Kennedy  vs,  Geddes  &  Co. 

■ _  -■■  -  ■  ,  , . 

Defendant  ojBfered  no  evidence,  but  requested  the  court 
on  this  evidence,  to  instruct  the  jury,  that  the  plaintiffs 
could  not  recover  in  this  action,  without  producing  to  the 
jury  the  bill  declared  on,  which  the  court  declined.  De- 
fendant further  requested  the  court  to  instruct  the  jury, 
that  the  evidence  produced,  was  not  sufficient  to  main- 
tain the  action,  as  declared  on  by  plaintiffs,  but  the  court 
declined  so  to  instruct,  and  instructed  the  jury,  tbat  if 
they  believed,  the  bill  was  made  and  drawn  on  the 
agreement  mentioned  by  the  witness,  and  that  defen- 
dant had  agreed  to  accept  such  a  bill,  although  before  it 
was  drawn,  and  if  the  bill  was  within  the  terms  of  the 
agreement,  and  they  believed  it  to  be  in  the  possession 
of  the  defendant,  that  although  not  produced,  notice  hav- 
ing been  given  to  tlie  defendant  to  produce  it,  and  al- 
though not  accepted— still  defendant  might  recover  la 
this  action.  To  which  refusals  to  charge,  and  charges 
given,  defendant  excepted. 
Plaintiff  in  error  assigned: 

1.  The  court  erred  in  overruling  the  motion  to  enter 
judgment  for  the  defendant  below,  because  of  two  non- 
suits having  been  suffered  by  plaintiff  below. 

2.  There  did  not  appear  to  have  been  any  declaration 
filed  by  the  plaintiff  below. 

3.  The  court  erred  in  refusing  to  charge  that  the  plain- 
tiff below  could  not  recover,  without  the  production  of 
the  bill  of  exchange. 

4.  The  court  erred  in  refusing  to  charge  as  required 
by  the  defendant  below,  that  the  evidence  produced  by 
the  plaintiff  below,  was  not  sufficient  to  maintain  the 
action. 

8  P.  34 
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5.  The  court  erred  In  the  charge  which  it  gave  to  the 
jury. 


Thornton,  for  plaintiflF  in  error. 
Dunnj  contra. 

ORMOND,  J.— The  view  we  take  of  this  case,  renders 
It  vnecessary  to  consider  but  two  of  tlie  points  raised 
in  the  cause. 

There  was  no  error  in  the  refusal  of  the  court  to  enter 
Judgment  for  the  defendant  in  the  court  below,  on  the 
ground,  that  the  plaintiff  below  had  suffered  two  non- 
suits. The  non-suit  spoken  of  in  the  statute,  is  one 
which  continues  lo  the  end  of  ihe  term,  as  is  manifest 
not  only  from  the  statute,  but  from  the  reason  of  the 
thing, 

"  No  more  than  two  new  trials  shall  be  granted  in  the 
same  cause;  and  two  non-suits  shall  be  considered  equal 
to  a  verdict  against  the  party  suffering  the  same."  Thus, 
we  see  that  a  non-suit  is  put  in  juxta-position  to  a  ver- 
dict, and  the  evil  intended  to  be  remedied,  was  the  vexE; 
tion  of  numberless  suits  for  the  same  cause  of  action. 

The  remaining  question  is,  whether  in  law  there  was 
an  acceptance  of  the  bill  of  exchange,  which  is  here  at- 
tempted to  be  enforced.  The  evidence  is,  that  the  plain- 
tiff had  previously  accepted  and  paid  two  bills  of  ex- 
change, drawn  by  one  Carpenter,  in  favor  of  the  defen- 
dants In  error,  for  provisions  furnished  Carpenter.  That 
before  the  bill  in  question  was  drawn,  the  defendants  en- 
quired of  the  plaintiff  whether  he  would  accept  any  fur- 
ther for  goods  to  be  sold  to  Carpenter ;  that  defendant 
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said  he  would  accept.  The  goods  were  accordingly  fur- 
nished to  Carpenter,  and  the  bill  drawn :  when  it  was 
presented  for  acceptance,  the  plaintiff  in  error  retained 
the  bill— said  he  would  call  on  the  defendants  in  a  day 
or  two,  but  declined  accepting  at  that  time. 

Whether  a  verbal  promise  to  accept  a  bill  not  in  esse^ 
will,  in  law,  amount  to  an  acceptance,  is  now,  for  the 
first  time,  presented  to  this  court;  and,  in  a  country  so 
highly  commercial  as  ours,  is  a  question  of  the  utmost 
importance. 

In  the  case  of  Pillans  vs.  Van  Mierop,  (3  Burrows'  Rep. 
1663,)  it  was  for  the  first  time  held,  that  a  promise  by 
the  defendant,  in  writing,  to  accept  such  a  bill  as  the 
plaintiff  should  in  about  a  month's  tube  draw  upon  the 
credit  of  a  third  person,  amounted  to  an  acceptance  of 
the  bill.  This  decision  was  afterwards  qualified  by 
Lord  Mansfield,  in  the  cases  of  Pierson  vs.  Dunlop,  (Cow- 
per,  573,)  and  Mason  vs.  Hunt,  (Douglass'  Rep.  296,)  by 
making  the  right  of  recovery  to  depend  on  the  fact,  whe- 
ther the  bill  was  taken  on  the  faith  of  the  promise  to 
accept.  To  the  same  effect  are  the  cases  of  Clarke  vs.  * 
Cock,  (4  East,  60,)  and  Wynne  vs.  Raikes,  (5  Ease,  514,) 
but  even  with  this  exception,  Lord  Kenyon,  in  the  case 
of  Johnson  vs.  Ceilings,  (1  East,  98,)  consid<5red  that  it 
was  carrying  the  doctrine  of  implied  acceptances  to  the 
utmost  verge  of  the  law. 

In  the  United  States,  the  doctrine  on  this  interesting 
subject,  appears  to  stand  on  the  ssame  footing  with  the 
latter  English  decisions.    In  Coolidge  vs.  Payson,  (2     / 
Wheat.  6f,)  Chief  Justice  Marshall  thus  states  the  law :  ^ 
"  Upon  a  view  of  the  cases  which  are  reported,  this  court 
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is  of  the  opinion,  that  a  letter  written  within  a  reasona- 
ble time  before  or  after  the  date  of  a  bill  of  exchange, 
describing  it  in  terms  not  to  be  mistaken,  and  promising 
to  accept  it,  is,  if  shown  to  the  person  who  afterwards 
takesr  the  bill  on  the  credit  of  the  letter  a  virtual  accep- 
tance, binding  the  person  who  makes  the  promise." 

So,  in  the  case  of  McEvers  vs.  Mason,  Hodgson  &  Co., 
(10  Johns.  R.  207,)  it  was  held,  that  a  promise  in  writing 
to  accept  a  bill  of  exchange,  will  not,  in  law,  amount  to 
an  acceptance,  unless  the  bill  was  taken  on  the  faith  of 
such  promise— (See  also  Goodrich  <fc  De  Forest  vs.  Gor- 
don, 15  Johns.  Rep.  6 ;  Schimmelpennich  vs.  Bayard,  1  Pe- 
ters' R.  283;  May  hew  vs.  Prince,  11  Mass.  R.  54;  Ba- 
^  norgeevs.  Hovey,^5  Mass.  R.  11;  Parker  vs.  Greele,  2 
Wendell's  R.  545.) 

It  appears  very  clearly  from  the  cases  cited,  that  it  is 
now  well  settled,  both  in  England  and  the  United  States, 
that  a  promise  in  writing  to  accept  a  bill  of  exchange 
not  in  esse,  will  be  in  law  an  acceptance,  if  the  bill  be 
taken  on  the  faith  of  such  promise.  It  seems  equally 
cenaia,  that  a  collateral,  written,  or  a  mere  verbal  pro- 
mise to  accept  a  bill,  made  after  the  bill  is  drawn,  may 
amount  to  an  acceptance.  But  will  a  mere  verbal  pro- 
mise to  accept  a  bill  not  yet  drawn,  be  an  acceptance  of 
the  bill  after  ii  is  drawn,  even  if,  as  in  this  case,  it  is 
made  to  the  person  in  whose  favor  the  bill  is  to  be 
drawn? 

Waiving,  for  the  present,   the  consideration  of  the 

question,  that,  in  this  cast,  there  was  no  promise  to  ac- 

*♦  cept  for  any  precise  sum,  and  also  waiving  tt^  influence 

which  the  statute  of  frauds  might  exert  over  it,  as  being 
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a  promise,  not  in  writing,  to  "  answer  for  the  debt,  de- 
fault or  miscarriage  of  aaotlier  person,"  we  know  of  no 

• 

case  in  which  it  lias  been  determined  that  a  promise  to 
accept,  under  such  circumstances  as  the  present,  has  been 
held  to  be  an  acceptance  of  the  bill  when  drawn. 

It  is  perhaps  to  be  regretted,  that  any  acceptance,  other 
than  one  written  on  the  bill,  sliould  ever  have  been  re- 
ceived as  valid ;  at  all  events,  we  do  not  feel  authorised 
logo  beyond  the  clear  and  precise  rule  laid  down  by 
Chief  Justice  Marshall,  before  cited  from  2  Wheaton. 

In  this  case,  not  only  was  the  promise  not  in  writing, 
but  it  was  uncertain  for  what  amount  the  bill  was  to  be 
drawn,  when  it  was  to  be  drawn,  and  when  payable ; 
the  court,  therefore,  erred  in  not  rejecting  the  evidence. 

As  the  cause  must  be  remanded,  no  notice  is  necessary 
to  be  taken  of  the  assignment  that  there  is  no  declara- 
tion, as  the  defect  can  be  supplied  before  another  trial. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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SINGLETON  VS,  GAYLE. 

1.  The  representative  of  one  who,  at  an  administrator's  sale,  pur- 
chased for  an  inade([uate  price,  slaves  assumed  to  be  subject 
to  a  mortgage  which  iiad  lost  its  hen,  is  a  necessary  party  to  a 
bill  filed  by  the  mortgaG^ec  sceidng  to  foreclose  the  mortgage, 
to  protect  the  interest  of  creditors ;  and  without  mfaking  such 
representative  a  party,  no  decree  can  be  had  in  the  cause. 

2.  An  executor  who  has  one  of  the  slaves  in  possession,  should 
also  be  made  a  party  to  the  bill. 

3.  Where  a  complainant  nc:;'lect.s  or  refuses  to  make  the  necessa- 
ry parties  defendants  to  iiis  bill,  after  objection  made — the 
court  will  be  authorised  to  dismiss  the  bill  without  prejudice. 

4.  A  bill  to  foreclose  a  morto-a-Te,  where  the  record  contains  no 
proof  of  the  execution  of  the  bond  and  mortgage,  will  be 
dismissed. 

5.  A  record  in  chancery  must  shew  affirmatively  all  the  evi- 
dence necessary  to  sustain  it. 

6.  Where  the  language  of  the  master's  report  is  such  as  to  war- 
rant the  belief  that  the  bond  and  mortofaje  had  been  produced 
before  him  and  proved,  it  will  bo  sufilcient :  but  where  the  re- 
port does  not  warrant  such  a  belief — the  production  and  proof 
before  him  of  the  bond  and  mortgage  will  not  be  presumed. 

7.  The  report  of  a  master  before  a  decree  of  reversal,  and  on 
which  report  the  decree  is  in  some  measure  founded,  cannot 
be  afterwards  considered. 

8.  The  statute  making  an  instrument  of  writing  evidence  of  the 
debt  or  duty  for  which  it  was  given,  does  not  apply  to  suits  in 
chancery. 

9.  Before  a  decree  is  pronounced,  on  a  bill  taken  pro  confessOf 
the  court  must  be  satisfied  by  sufficient  evidence,  of  the  jus- 
tice of  complainant's  demand— (Aik.  Dig.  288.) 
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10.  The  answer  of  one  dcfc;K"'ant  in  chancery,  caoiiot  be  read 
as  evidence  to  charge  a  co-defendant. 

11.  Notice  of  the  existence  of  a  lien,  admitted  by  one  who  pur- 
chased at  an  administrator's  sale  under  the  lien,  cannot  bind 
those  who  claim  under  the  purchaser. 

12.  Nor  does  such  notice"  admitted,  supercede  the  necessity  of 
proving  the  hen,  when  it  is  attempted  to  be  enforced. 

13.  A  decree  cannot  be  rendered  against  defendants,  as  executors 
de  son  tort^  who  are  not  sued  in  that  character. 

14.  Where  one  is  charged  as  administrator  of  an  estate,  a  decree 
cannot  be  rendered  against  l.im  as  a  purchaser,  with  notice  of 
a  Uen  in  favor  of  a  complainant,  seeking  to  enforce  the  hen. 

16.  No  decree  can  be  had  against  a  purchaser  without  notice  of  a 
lien,  unless  his  vendor,  wlio  was  a  purchaser  with  notice,  be 
made  a  party. 

Error  to  the  Circuit  court  of  Monroe,  exercising  chan- 
cery jurisdiction. 

Bill  of  foreclosure,  tried  before  Lipscomb,  J. 

This  case  was  before  the  Supreme  court,  at  July  term, 
eighteen  hundred  and  twenty-eight— (See  1  Stewart, 
566,  where  the  case  is  reported  at  length.)  It  was  re- 
manded with  a  view,  among  other  things,  of  enabling 
the  complainant  to  make  additional  parties  defendants. 
This  duty,  it  appears,  was  neglected  by  complainant,  and 
a  decree  rendered  against  him  below— to  review  which 
decree,  the  case  was  again  brought  up  to  this  court. 

Hopkins,  for  the  plaintiff  in  error. 
Oayle,  contra. 

ORMOND,  J.— The  view  which  we  take  of  this  case, 
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renders  it  unnecessr.ry  to  consider  most  of  the  points 
which  have  been  raised  in  the  very  elaborate  investiga- 
tion which  the  case  has  received. 

The  cause  has  been  pending  in  our  courts  fourteen 
year&  It  was  before  this  court  in  the  year  eighteen 
hundred  and  twenty-eight,  when  a  decree  was  made  re- 
versing the  decree  which  had  been  rendered  in  the  Cir- 
cuit court,  and  remanding  the  cause  for  further  proceed- 
ings—(1  Stewart,  566.)  The  cause  was  again  heard  in 
the  Circuit  court,  and  the  bill  dismissed,  from  which  a 
writ  of  error  is  prosecuted  to  this  court. 

The  bill  is  filed  to  foreclose  a  mortgage  on  a  number 
of  negroes,  which  it  is  alleged  had  been  executed  by 
Matthew  Gayle,  to  the  plaintiff.  After  the  death  of 
Matthew  Gayle,  the  negroes  so  mortgaged  were  sold, 
subject  to  the  mortgage  of  the  plaintiff,  and  purchased  by 
Mary  Gayle,  widow  of  Matthew  Gayle,  deceased.  Be- 
fore the  finding  of  the  bill,  Mary  Gayle  had  also  departed 
this  life.  It  is  our  opinion,  that  her  representative  Is  a 
necessary  party  in  this  cause,  to  protect  the  interest  of 
creditors,  and  that  without  making  such  party,  no  decree 
can  be  had  in  the  cause— (4  Porter's  Rep.  245.)  The  ex- 
ecutor of  Billups  Gayle,  should  also  have  been  made  a 
party,  as  the  record  discloses  that  one  of  the  negroes  pur- 
chased by  Mary  Gayle  is  in  his  possession,  as  the  execu- 
tor of  Billups  Gayle. 

It  is  true,  as  a  general  rule,  that  a  bill  will  not  be  dis- 
missed for  want  of  proper  parties ;  but  as  no  final  decree 
can  be  made  in  the  cause  until  the  parties  are  all  before 
the  court,— if  after  the  objection  is  made  for  want  of  pro- 
per parties,  the  complainant  neglects  or  refuses  to  make 
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the  necessary  parties,  the  court  will  be  authorised  to  dis- 
miss the  hill,  though  in  such  cases  it  would  be  proper  to 
dismiss  without  prejudice.  In  this  case,  this  objection 
was  taken  when  this  cause  was  here  in  eighteen  hun- 
dred and  twenty-eight.  The  court  then  held,  that  the 
bill  should  not  have  been  dismissed  for  that  defect,  but 
that  the  bill  should  have  been  amended.  No  steps  have 
since  been  taken  to  remedy  this  defect  by  the  complain- 
ant. He  must,  therefore,  abide  the  effect  of  his  supine 
negligence. 

The  decree  of  dismissal  is  sustained  on  another  ground  : 
there  is  no  proof  whatever  in  the  record,  of  the  execution 
of  the  bond  and  mortgage.  Indeed,  it  does  not  appear 
that  either  the  bond  or  mortgage  have  ever  been  produced 
in  the  cause.  The  bill  contains,  as  exhibits,  two  instru- 
ments, which  are  alleged  to  be  copies  of  the  originals^ 
and  it  is  stated  that  the  originals  will  be  produced  on 
the  trial. 

It  is,  however,  supposed  by  the  complainant's  counsel, 
that  the  bond  and  mortgage  are  proved  by  the  report  of 
the  master,  which  is  in  these  words:  "Additional  report, 
*  made  8th  March,  1828— Richard  Singleton,  by  virtue  of 
the  claims  contended  for  in  the  bill  filed  in  this  cause. 
"Principal,  #1100 

« Interest  to  8th  March,  at  7  per  cent,  1276  91 

As  the  record  in  a  chancery  cause  must  show  affirma- 
tively all  the  evidence  necessary  to  sustain  it,  it  follows 
that  this  cannot  be  received  as  proof  of  the  execution  of 
the  bond  and  mortgage :  it  does  not  profess  to  be  any 
thing  more  than  a  mere  calculation  of  the  amount  due  at 
the  time  of  making  the  report,  and  cannot  be  received  as 
8  P.  35 
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proof  of  the  deeds.  This  point  was  expressly  ruled  by 
this  court,  in  Wilkins  &  Hall  vs.  Wilkins,  (4  Porter's  R. 
246.) 

If  the  language  of  the  master  had  been  such  as  to  war- 
rant the  belief,  that  the  bond  and  mortgage  had  beea 
produced  before  him  and  proved,  it  would  be  sufficient; 
but  we  do  not  understand  from  his  report,  that  he  inten- 
ded any  thing  more  than  a  mere  calculation  of  interest 

But  this  report,  such  as  it  is,  was  made  before  the  re- 
versal of  the  cause  in  this  court  in  eighteen  hundred  and 
twenty-eight,  which  reversal  was  founded  in  part  on 
this  report  of  the  master.  It  cannot,  therefore,  be  now 
considered  for  any  purpose. 

It  is  maintained  by  the  counsel  for  the  plaintiff  In  er- 
ror, that  the  statute  making  any  instrument  of  writing, 
whether  under  seal  or  not,  evidence  of  the  debt  or  duty 
for  which  it  was  given,  unless  its  execution  is  denied  on 
oath, — applies  to  this  case,  and  dispensed  with  the  neces- 
sity of  further  proof. 

We  are  of  opinion,  that  the  act  does  not  apply  to  suits 
in  chancery.  The  law  regulating  proceedings  in  chan- 
cery, (Aik.  Dig.  288,)  declares  that  "  before  a  decree  is 
pronounced  on  a  bill  taken  pro  confesso,  the  court  shall 
be  satisfied  by  sufficient  evidence  of  the  justice  of  the 
complainant's  claim  or  demand— As  in  the  analagous 
case  at  law  of  a  judgment  by  default,  no  proof  would 
be  necessary,  it  follows  very  conclusively,  that  it  was 
not  intended  the  act  should  apply  to  suits  in  chancery. 
— (See  the  case  last  cited.) 

It  is  also  insisted,  that  the  admission  by  John  Gayle, 
administrator  of  Matthew  Gayle,  of  the  justice  of  the 
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complainant's  demand,  is  sufficient  proof.  Waiving,  for 
the  present,  the  consideration  of  the  question,  whether 
an  admission  will  in  any  case  dispense  with  proof  of 
the  execution  of  a  deed — such  admission,  if  made,  will 
not  dispense  with  proof  in  this  case.  The  persons  in 
whose  possession  the  negroes  in  controversy  are,  have 
answered,  and  do  not  admit  tlie  allegations  of  the  bill. 

The  answer  of  John  Gayle^  if  proof  against  him,  is 
not  proof  against  them.  No  rule  of  chancery  is  more 
conclusively  settled,  than  that  the  answer  of  one  defen- 
dant in  chancery,  cannot  be  read  against  another.  With 
as  little  plausibility  can  it  be  contended  that  the  notice 
which  Mary  Gayle  had  of  the  existence  of  the  mortgage, 
at  the  time  of  her  purchase  of  the  negroes,  will  operate 
as  an  admission,  and  bind  those  claiming  under  her. 
Notice  of  the  existence  of  a  lien,  will  surely  not  super- 
sede the  necessity  of  proving  the  lien,  when  it  is  at- 
tempted to  be  enforced. 

The  complainant's  counsel  insists,  that  those  in  pos- 
session of  the  negroes,  may  be  considered  as  executors  de 
son  tort  of  Mary  Gayle.  If  it  were  true,  that  their  acts 
would  subject  them  to  liability  as  such,  they  are  not 
sued  in  that  character ;  therefore,  no  decree  can  be  had 
against  them  as  sucli— (Toller's  Law  of  Ex'rs,  36,  37 ; 
4  Munf.  143.) 

It  is  also  Insisted,  that  as  John  Gayle  admits  that  he 
has  three  of  the  mortgaged  negroes  in  his  possession,  a 
decree  may  be  made  against  him  for  them,  as  the  ad- 
ministrator of  Matthew  Gayle.  By  his  answer,  he 
shows  that  he  claims  two  of  them  by  purchase  from 
Levin  Gayle,  who  purchased  them  from  Mary  Gayle : 
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the  other  belongs  to  the  estate  of  Mary  Gayle.  It  Is  a 
sufficient  answer  to  this,  that  he  is  not  proceeded  against 
as  a  purchaser  with  notice,  but  he  is  charged  as  admin- 
istrator of  Matthew  Gayle.  In  the  latter  character,  he  Is 
clearly  not  liable,  as  by  the  sale  to  Mary  Gayle,  the  pro- 
perty passed  out  of  the  estate  of  Matthew  Gayle. 

In  addition,  it  must  be  remarked,  that  as  John  Gayle 
claimed  two  of  the  negroes  in  his  possession,  by  virtue 
of  a  purchase  from  Levin  Gayle,  who  had  purchased 
from  Mary  Gayle,  no  decree  could  be  had  against  John 
Gayle,  without  making  the  legal  representatives  of 
Mary  Gayle  parties  to  the  suit. 

In  a  case  circumstanced  like  this,  it  was  improper  to 
dismiss  the  bill  generally, — it  should  have  been  dismiss- 
ed without  prejudice  to  any  suit  the  plaintiff  may  here- 
after think  proper  to  institute. 

The  decree  of  the  court  below,  must  therefore  be  so 
far  modified,  as  to  dismiss  the  plaintiff's  bill,  without 
prejudice  to  any  suit  he  may  hereafter  institute.  The 
complainant  must  pay  the  costs  of  this  court,  and  of  the 
court  below. 
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MUSSINA  VS,  BARTLETT. 

1.  A  defendant,  who  does  not  regard  the  mandate  of  the  sub- 
poBna,  is  underwood  to  have  set  at  defiance  the  autliorily  of 
the  law,  and  to  place  himself  in  contempt  of  the  process  of 
the  court,  and  is  subject  to  attachment. 

2.  As  a  general  rule,  a  defendant  who  is  in  contempt,  cannot  be 
heard  before  the  court,  and  is  not  allowed  to  contradict  the  al- 
legations of  the  bill,  or  bring  forward  any  defence,  or  allege 
any  new  fact. 

3.  Nor  is  he  allowed  to  appear  and  contest  the  complainant's  de- 
mand, before  the  clerk  and  master  to  whom  the  bill  was  re- 
ferred to  take  an  account — but  the  inhibition  can  be  removed 
at  any  time  by  filing  a  full  and  complete  answer. 

4.  Where  a  defendant,  served  with  a  subpoena  in  chancery,  ne- 
glects to  appear,  so  that  the  bill  is  taken  pro  coiifesso  against 
him,  and  referred  to  the  clerk  and  master  to  take  and  report 
an  account,  it  is  not  necessary  that  it  should  appear  from  the 
report  made  under  the  reference,  that  the  defendant  had  no- 
tice of  the  time  and  place  of  taking  the  account. 

6.  A  mortgage  is  regarded  in  equity,  as  a  security  for  the  debt, 
and  when  it  becomes  forfeited,  the  mortgagee  may  take  pro- 
ceedings to  make  the  security  available,  if  so  authorised  by 
the  terms  of  the  mortgage. 

6.  Where  a  party  executes  a  mortgage  for  the  security  of  several 
sums  of  money,  to  fall  due  at  different  times, — upon  default  in 
the  payment  of  the  debt  which  first  falls  due,  the  mortgage, 
pro  tanto,  becomes  forfeited ;  and  the  mortgagee  may  proceed 
lor  a  foreclosure  and  sale  of  the  mortgaged  premises : — 

7.  Though  the  mortgagor  may  stop  proceedings  by  paying  or 
tendering  what  is  due  upon  the  mortgage. 

?•  Where  a  party  executes  a  mortgage  for  the  security  of  several 
sums  of  money,  payable  to  the  same  person,  and  to  fall  due 
at  different  times,  if  on  default,  in  the  payment  of  the  first  sum, 
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the  mortgagee  file  his  bill  to  foreclose  the  mortgage,  and  pend- 
ing the  suit  the  other  debts  fall  due,  it  is  competent  to  take 
an  account  of  all  the  debts  intended  to  be  secured,  and  to  de- 
cree a  sale  for  their  payment. 

9.  Where  a  bill  for  the  foreclosure  of  a  mortgage,  and  a  sale  of 
the  mortgaged  premises,  has  been  pending,,  and  the  defendant 
served  with  sttbpoena  for  several  terms,  it  is  competent  to  refer 
the  bill  to  a  master,  to  take  and  report  an  account,  to  receive 
his  report,  and  render  a  final  decree  in  the  case  at  the  same 
term. 

10.  It  is  not  necessary  in  a  decree  for  the  foreclosure  of  a  mort- 
gage and  a  sale  of  the  mortgaged  premises,  to  prescribe  some 
future  day,  for  the  payment  of  what  may  be  due  upon  the 
mortgage,  before  a  foreclosure  and  sale. 

11.  The  sheriff  is  competent  to  execute  a  decree  for  the  sale  of 
mortgaged  premises,  upon  the  foreclosure  of  the  mortgagor's 
equity  of  redemption,  and  the  decree  need  not  require  a  return 
of  the  proceedings  thereon  to  the  court. 

Error  to  the  Circuit  court  of  Blobile,  exercising  chan- 
cery jurisdiction. 

Bill  of  foreclosure,  tried  before  Harris,  J. 

In  this  case,  the  defendant  failed  to  appear  and  an- 
Bwer,  and  the  bill  was  referred  to  the  clerk  and  master 
to  take  an  account.  The  defendant  appeared  before  the 
master  to  contest  the  claim  of  complainant,  and  excep- 
tions were  filed  to  the  report,  which  were  overruled. 
The  defendant  was  foreclosed  of  his  equity  of  redemp- 
tion, and  the  mortgaged  premises  ordered  to  be  sold,  un- 
less the  amount  claimed  was  paid  by  defendant. 

To  reverse  this  decree,  a  writ  of  error  was  taken,  and 
the  following  errors  assigned : 

1.  There  was  no  service  of  subpoena  upon  the  plain- 
tlfT  in  error :  nor  any  appearance  by  him  in  the  cause, 
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until  after  iMdgmeni  pro  confesso  was  taken  against  hlm^ 
and  order  of  reference  made  to  the  master. 

2.  The  chancellor  overruled  plaintiff's  exceptions  to 
the  report  of  the  master. 

3.  The  report  of  the  master  was  made  to  the  court 
unreasonably  soon  after  the  order  of  reference,  thus  de- 
priving plaintiff  of  his  legal  right  of  contesting  the  same: 
there  being  no  rule  prescribed  by  the  chancellor  for  the 
course  of  his  procceeding. 

4.  The  final  decree  ordered  the  mortgaged  premises 
to  be  ^old,  without  giving  any  reasonable  day  of  pay- 
ment to  the  plaintiff  in  error,  or  directing  any  report  of 
his  proceedings  thereon  by  the  master  to  be  made  to  the 
court. 

Thornton^  for  plaintiff  in  error. 
Campbell^  contra. 

Thornton,  for  plaintiff  in  error.  There  was  no  service 
of  process  or  appearance,  before  the  order  pro  confesso, 
and  therefore  the  exceptions  of  defendant  to  the  report 
of  the  master,  ought  to  have  been  sustained— (Aik.  Dig. 
287;  3  Bibb,  1.)  The  report  was  premature,  because 
made  without  express  directions  prescribing  the  mode 
of  proceeding— (Aik.  Dig.  289.)  The  final  decree  should 
have  given  day  to  the  plaintiff  in  error,  by  decree  nisi — 
and  the  report  of  the  master  should  have  been  made  to 
a  future  term  of  the  court— (2  J.  J.  Marsh.  1 17;  1  Mon- 
66;  1  Bibb,  526,  528;  Hard.  R.  520;  see  Pirtle's  Digest, 
2  vol.  93.) 

Campbell,  in  support  of  the  decree  below,  contended, 
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that  the  master  is  not  required  to  give  a  notice  to  any 
party,  unless  required  to  do  so  in  the  order  of  the  court 
making  the  reference,  or  by  a  rule  of  the  court— (Hoff- 
man's Ch.  Pr.  520.)  The  chancellor  never  makes  such 
an  order  when  the  party  is  in  contempt,  as  a  matter  of 
course— (4  Hen.  &  Munf.  483;  Jac.  Ch.  R.  30;  4  E.  Con. 
Ch.  R.  344;  Hoffman's  Ch.  P.  520.)  When  mortgaged 
premises  are  ordered  to  be  sold,  no  time  for  redemption 
is  allowed  in  the  decree— (4  John.  Ch.  R.  140 ;  5  Ohio  R. 
544;,-^^9  Price,  SO.)  The  report  and  decree  were  not 
made^too  soon— (Aik.  Dig.  288.)  Equity  will  notice  in- 
stalments falling  due  upon  a  mortgage,  after  the  com- 
mencement of  the  suit—(Adams  et  al.  vs.  Essex  et  al.  1 
Bibb,  149;  3  Pow.  Mort.  903;  1  Paige,  450;  5  Paige, 

4o;>.. 

COLLIER,  C.  J.— In  the  arguments  at  the  bar,  the  fol- 
lowing points  have  been  raised  upon  the  assignments  of 
error : 

1.  Where  a  defendant,  served  with  subpoena  in  chan- 
cery, neglects  to  appear,  so  that  the  bill  is  taken  pro  can- 
fesso  against  him,  and  referred  to  the  clerk  and  master 
to  take  and  report  an  account,  is  it  necessary  that  it 
should  appear  from  the  report  made  under  the  reference, 
that  the  defendant  had  notice  of  the  time  and  place  of 
taking  the  account? 

2.  Where  a  party  executes  a  mortgage  for  the  security 
of  several  sums  of  money,  payable  to  the  same  person^ 
and  to  fall  due  at  different  times,  if  on  default  in  the 
payment  of  the  first  sum,  the  mortgagee  file  his  bill  to 
foreclose  the  mortgage,  and  pending  the  suit  the  other 
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debts  fall  due,  is  it  competent  to  take  an  account  of  al' 
trie  debts  intended  to  be  secured,  and  to  decree  a  sale  for 
their  payment. 

3.  Where  a  bill  for  the  foreclosure  of  a  mortgage,  and 
a  sale  of  the  mortgaged  premises,  has  been  pending,  and 
tlie  defendant  served  with  subpopna  for  several  terms,  Is  It 
competent  to  refer  the  bill,  d:c.  to  a  master,  to  take  and 
report  an  account,  to  receive  his  report,  and  render  a  final 
decree  in  the  case  at  tlic  same  term? 

4.  Is  it  necessary,  in  a  decree  for  llj^7^I^1^^^^|£  a 
mortgage,  and  a  sale  of  the  mortgag( 
scribe  some  future  day  for  tlic  paymej 
due  upon  the  mortgage,  before  a  foret 

5.  Is  the  sheriff  CQmpctcut  to  execd 
sale  of  mortgaged  premises,  upon  tlic  fT^fcaclflSRCP ' ■•^^c 
mortgagor's  equity  of  redemption,  and  should  not  thq^ de- 
cree require  a  return  of  the  proceedings  thereon  to  court. 

1 .  By  the  second  section  of  the  act  of  eighteen  hundred 
and  twenty-three,  "to  regulate  proceedings  in  chancery 
suits,"  (Aik.  Dig.  s.  14,  p.  287,)  it  is  provided,  that  if  the 
defendant  does  not  file  his  answer  within  the  time  pre- 
scribed by  law,  after  tlic  service  of  subpcena,  "the  bill 
shall  be  taken  pro  confcsso,  and  the  complainant,  if  he 
deem  it  necessary,  may  take  an  attachment  to  compel  an 
answer.'^  A  defcnolant,  who  does  not  regard  the  man- 
date of  the  subprrna,  must  be  under^itood  to  have  set  at 
defiance  the  authority  of  the  law,  and  to  place  himself 
in  contempt  of  the  process  of  the  court.  It  is  on  this  le- 
gal as.sumption,  that  he  subjects  himself  to  an  attach- 
ment. And,  according"  to  the  practice  prevailing  in  the 
English  riianrcry,  a  par'y  who  fToc^?  not  regard  Its  pro- 

^  P.  ;>o    , 
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ce^s,  oris  diBobedient  to  its  orders,  is  considered  as  in 
contempt,  and,  as  a  general  rule^  cannot  be  heard  before 
the  court;  (Vowles  vs.  YdUng,  9  Vesey,  jr.  172,) certainly 
not  to  contradict  statements,  or  state  any  new  facts  on 

his  own  part.     In vs.  Lord  Gort,  (1  Hogan,  77,) 

a  motion  was  made  for  a  receiver,  on  process  to  a  ser- 
geant-at-arms.  The  solicitor  of  the  defendant,  who  was 
In  contempt,  opposed  the  'application.^.  The  Master  of 
the  Rolls  observed :"  The  general  rule  is,  that  when  a 
party  is' in:  contempt,  he  will  not  be  allowed  to  oppose 
the  relief  sought  by  the  plaintiff,  by  contradicting  the 
allegations  in  his  bill,  or  bringing  forward  any  defence, 
or  alleging  new  facts ;  neither  will  he  be  heard  by  affi- 
davit, except  it  be  made  with  a  view  of  purging  his  con- 
tempt. But  he  may  be  heard  to  direct  the  attention  of 
tlie  court  to  any  error  or  insufficiency  in  the  plaintllff's 
own  case,  as  made  by  the  bill." 

InHeyn  vs.  Heyn,  (Jacob's  R.  49;  4  Cpnd.  Eng.  Ch. 
R.  25,j  the  defendant  was  served  with  subpoena,  but  de- 
clined answering,  and  stood  out  all  process  of  contempt. 
The  case  was  then  set  down  for  hearing,  and  an  order 
obtained  for  taking  the  bill  })ro  covfesso,  and  a  decree  for 
an  account  before  the  master.  The  defendant,  at  the 
next  term  thereafter,  moved  that  he  might  be  at  liberty 
to  piit  in  his  answer  forth witli,  which  he  undertook  to 
do,  and  to  pay  the  costs  occasioned  by  his  contempt,  and 
that  all  fiirtlier  proceedings  as  to  the  bill  being  taken 
pro  confesso^  be  stayed,  the  defendant  submitting  to  such 
decree  as  the  couFt  should  think  fit.  The  Lord  Chancel- 
lor^ m  delivering  his  opinion,  said:  '^1  apprehend  that 
when  the  bill  is  taken  jno  voufcs^o.  the  defendant  is  not 
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at  liberty  to  go  before  the  master  without  an  order;  but 
the  accounts  are  to  be  taken  ex  parte;  and  they^'may 
charge  him  with  whatever  they  can.  My  -Apprehension 
is,  that  after  suffering  the  cause  to  go  on  till  a  decree  lis 
made  pro  confes$o^  he  cannot  be  relieved,  and  pemiltted 
to  come  in  as  a. party  to  the  account  for  his  own  benefit, 
except  on  paying  all  the  costs,  and  on  a  special  applica- 
tion— arid  I  think  there  is  a  necessity  for  such  an  order.'' 
— (Maynard  vs.  Pomfret.  3  Atli.  468;  Clark  vs.  Dew,  4 
Cond.  Eng.  Ch.  R.  344.)  Thus>  we  think  it  \ew  ^tis^ 
factorily  appears,  that  a  defendant  who  is  in  contempt, 
will  not  be  allowed  to  contradict  the  allegations  of  the 
plaintiff's  bill,  bring  forward  any  defence,  or  allege  any  ' 
new  facts ;  and  that  one  against  .whom  a  bill  is  taken 
pro  confessoj  for  a  failuro  to  appear  and  answer  on  ser- 
vice of  process,  is  in  contempt,  we  think,  quite  as  clear; 
and  he  cannot  consequently  insist  upon  a  right  to  appear 
before  the  clerk  and  master,  to  whorn  the  bill  has  been 
referred  to  take  an  account— (4  Hen.  <fc  Munf.  R.  483.) 
A  defendant  here,  will  have  no  just  cause  to  complain 
that  he  has  not  been  allowed  to  contest  the  plaintiff's 
demand  before  the  master,,  since  the  inhibition  results'^ 
from  his  own  neglect  or  perverseness,  and  may  be  re- 
moved at  any  time"by  filing  a  full  and  complete  an- 
swer" to  the  plaintiff's  bill— (Aik.  Dig.  s.  18,  p.  288.) 
While,  according  to  the  English  practice,  a  defendant  can 
only  be  relieved  from  the  consequences  of  such  a  con* 
tempt,  by  application  to  the  court,  and  submitting  to 
such  terms  as  it  may  impose— (4  Cond.  Eng.  Ch.  R.  25 
and  344.) 
2.  A  mortgage  is  regarded  in  equity  as  a  security  for 
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the  debt.  When  it  becomes  forfeited,  so  as  to  authorise 
the  mortga^gec  to  take  proceedings  to  roaJce  the  security 
available^  nxist  depend  upon  the  terms  of  the  mortgage. 
In  the  case  before  us,  the  plaintiff  in  error  stipulated 
with  the  defendant,  to  pay  him  several  sums  of  money 
at  different  times,  and  conveys  to  him  a  lot  in  the  city 
of  Mobile,  conditioned  that  tlie  conveyance  shall  be  void, 
if  these  sums  shall  be  paid  at  the  periods  agreed  on. 
Now,  we  consider  it  clear,  that  upon  default  in  the  pay- 
ment (^  the  debt  which  first  fell  due,  the  mortgage,  at 
least  pro  tanto,  became  forfeit,  and  the  mortgagee  might 
proceed  for  a  foreclosure  and  salc^of  the  mortgaged  pre- 
mises. The  mortgagor,  it  is  true,  might  have  stopped 
the  proceeding,  by  paying  or  tendering  so  much  as  was 
then  due  upon  the  mortgage— (Saunffers  ct  al.  vs.  Frost, 
5  Pick.  Rep.)  But  having  failed  to  do  this,  and  suf- 
fered the  case  to  progress  till  the  other  instalments  be- 
came  due,  how  can  he  with  propriety  say  to  the  mort- 
gagee, that  you  shall  only  have  your  decree  for  so  much 
as  was  due  when  you  exhibited  your  bill?  It  frequently 
so  happens,  that  the  property  mortgaged  consists  of  one 
entire  parcel,  which  could  not  be  divided,  or  would  be 
greatly  lessened  in  value  by  division.  Suppose,  in  such  a 
case,  a  decree  should  be  had  for  a  sale,  before  the  entire 
sum  intended  to  be  secured  fell  due,  could  the  mortgagor 
insistupon  being  paid  the  excess  produced  by  the  sale  ?  We 
apprehend  not.  If  he  could,  the  right  to  coerce  a  sale 
upon  the  first  default,  instead  of  being  beneficial,  would 
often  be  injurious  to  the  mortgagee,  if  he  were  to  avail 
himself  of  it;  for  having  sold  the  mortgaged  premises  and 
paid  over  the  excess,  his  security  would  be  gone,  and  he 
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thrown  upon  the  personal  responsibility  of  the  mortga- 
gor. In  such  a  ceuse,  there  could  be  no  doubt  but  the 
powers  of  equity  would  be  competent  to  make  such  dis- 
position of  the  money,  as  to  charge  it  with  the  satisfac- 
tion of  the  other  instalments,  provided  for  by  the  mort- 
gage. The  mortgage,  we  have  said,  becomes  forfeit  by 
the  first  default,  and  suit  may  be  immediately  brouglit. 
If,  pending  the  case,  other  sums  become  due,  what  prin- 
ciple of  equity  inhibits  their  recovery  in  the  same  suit. 
The  bill,  if  properly  drawn,  would  disclose  the  entire 
case,  accompanied  witli  copies  of  the  mortgage,  bonds^ 
noiesj  ^^c.,  so  as  to  enjible  the* court  to  render  perfect  jus- 
tice between  the  parties.  But  tlic  question  does  not  rest 
alone  upon  its  intrinsic  justice.  In  Smith  vs.  Shuler,  (12 
Serg.  &  R.  Rep.  24l>.)  it  was  determined,  that  an  eject- 
ment might  be  maintained  on  a  mortgage  payable  by 
instalments,  before  all  the  instalments  became  due,  so  as 
to  let  the  mortgagee  into  possession —(See  also  Easta- 
brook  vs.  Moulton,  9  Mass.  258.)  We  cite  these  ca^es 
merely  .to  show  that  the  mortgagee's  right  to  subject  the 
security  to  the  payment  of  bis  debt,  is  complete  upon  the 
first  default.  But  Adams  et  al.  vs.  Essex  et  al.  (1  Bibb's 
R.  149,)  is  directly  in  point.  In  that  case,  it  appeared 
that  a  mortgage  had.  been  executed  to  secure  the  pay- 
ment of  a  sum  of  money  by  instalments.  Upon  a  fail- 
ure  to  pay  the  first  instalment,  the  mortgagee  brought 
his  bill  to  foreclose:  pending  the  bill  the  last  instalment 
became  due,  and  the  Circuit  court  rendered  a  decree  for 
all  the  sums  secured  by  the  mortgage.  In  the  Court  of 
Appeals,  two  questions  seem  to  have  been  raised :  1st. 
Was  not  the  suit  prematurely  commenced?     2d.  Was  the 


28(')  RK PORTS   OP  CASES    IN 

Mudsinn  vs.  Bartlett. 


mortgagee  entitled  to  a  decree  for  more  than  was  due 
pa  his  mortgage  at  the  time  his  bill  was  filed? 

In  regard  to  the  first  question,  the  court  say,  that  the 
case  before  it,  being  a  suit  in  equity,  ought  rather  to  be 
"governed  by  the  liberal  principles  which  govern  in  co- 
venant, assumpsit  and  special  agreements,  than  those 
technical  and  rigid  rules  which  are  applicable  to  the  ac- 
tion of.  debt  only.  We  are,  therefore,  of  opinion,  that  the 
suit  was  properly  commenced,  although  but  one  of  the 
instalments  was  due  at  the  filing  of  the  bill/' 

In  respect  to  the  second  question,  it  is  remarked,  '-that 
the  chancellor  having  once  jurisdiction  of  the  cause, 
ought  not  to  turn  the  parties  round  at  the  hearing,  to  be- 
gin de  novo;  but  should  go  on  to  finish  the  controversy. 
In  the  case  before  the  court,  the  last  mstalment  became 
due  before  the  cause  was  heard,  so  that  the  chancellor 
might  well,  as  he  has  done,  embrace  the  whole  case  in 
the  decree."  This  conclusion  seems  to  us  so  just  in  itself, 
that  we  are  disposed  to  adopt  as  correct,  the  principle 
upon  which  it  proceeds, 

3.  The  bill,  in  this  case,  was  pending  for  more  than 
a  year  after  the  service  of  a  subpoena  on  the  plaintiff  in 
error,  and  the  decree  was  not  rendered  until  the  third 
term  of  the  court  after  it  was  filed.  Under  these  tJir- 
cumstances,  the  plaintiff  cannot  complain  that  the  cause 
has  been  hurried  to  a  close  with  unreasonable  despatch! 
By  the  fifth  section  of  the  act  of  eighteen  hundred  and 
twenty-three,  already  cited,  it  is  enacted,  that  "it  shall 
not  be  required  to  file  a  replication  to  an  answer;  and 
in  all  fcases  where  the  answer  is  filed  ten  days  before  the 
sitting  of  tlie  court,  or  the  bill  is  taken  pro  confeaso  for 
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want  of  an  answer,  the  aause  shall  be  heard  and  deter- 
mined at  that  term,  if  practicable,  unlesa  on  good  cause 
shewn,  either  party  continue  the  same."— (Aik.  Dig.  s. 
17,  p.  288.)  This  statute  clearly  authorises  a  final  de- 
cree at  the  same  term  at  which  the  order  taking  the  bill ' 
pro  amfesso  is  made.  In  Coates'  executrix  vs.  Muse's 
administrators  et  al.  (I  Brock.  Rep.  534,)  a  case  uninflu- 
enced by  any  statute  or.  rule  of  court,  Chief  Justice  Mar- 
shall said  that  the  practice  in  the  Circuit  court  for  the 
Virginia  district  was  to  let  the  report  of  a  master  in 
equity,  which  was  esteemed  in  any  degree  complex,  lie 
to  a  second  term  for  consideration  and  exception.  In 
plain  cases,  the  report  is.  commonly  acted*  on  at  the  first 
term.  Now,  whether  this  point .  be  considered  as  t:on- 
trolled  by  our  statute  or  not,  the  practice  of  acting  oa 
reports  at  the  first  term,  is  to  be  governed  by  the  court  in 
its  discretion,  if  the  act  is  placed  out  of  view. 

4.  It  is  the  practice  in  England,  upon  the  foreclosure 
of  a  mortgage,  for  the  decree  to  direct,  upon  the  non- 
payment of  the  principal  and  interest  diie,  at  a  given 
day,  that  the  mortgagor's  equity  of  redemption  be  for- 
ever gone,  and  that  the  title  vest  in  the  mortgagee-^(4 
Kent's  Com.  173;  3  Powell  on  Mortgages,  998,  999.) 
Though  this  is  the  general  practice,  yet;  sometimes  the 
mortgagee  prays  for. and  obtains  a  decree  for  the  sale  of 
the  mortgaged  premises,  under  the  direction  of  an  olHcer 
\fi  the  court,  and  the  proceeds  of  the  sale  will,  in  such  a 
case,  be  applied  towards  the  satisfaction  of  a, mortgage, 
and  the  excess,  if  any,  paid  over  to  the  mortgagor. 

The  practicc.of  naming,  some  future  day  iathc  decree, 
when  the  liiofiey  ascertained  to  be  due  siiould  be  paid. 
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and  previous  to  which  day,  the  rfiortgagor's  equity  should 
not  be  foreclosed,  proceeded,  doubtless,  from  a  considera- 
tion of, the  great  Injury  frequently  done  to  mortgagors,- 
by  wresting  from  them  estates  largely  more  valuable 
than  the  debts  secured,  witliout  paying  them  the  differ- 
ence. '  To  avoid  such  injustice,  the  English  chancery  not 
only  gave  day  by  the  decree  of  foreclosure,  but  would 
actually  enlarge  the  time  of  payment  upon  the  applica- 
tion of  the  mortgagor,  even  more  than  once,  especially 
if  the  mortgagee's  security  is  considered  ample — (3  Pow- 
ell on  Mortgages,  998,  999  ]  4  Rentes  Com.  173.)    Though 
.such  is  the  origin  of  this  practice,  yet,  it  is  adhered  to  in 
the  most  of  the  States  of  the  Union,  notwitlistanding  it  is 
the  practice  of  all  of  them,  (except  some  three  or  four.) 
instead  of  rendering  a  decree  for  a  strict  foreclosure,  to 
direct  a  sale  of  the  mortgaged  premises;  and  the  payment 
of  the  excess  to  the  mortgagor.     The  practice  has,  in  ge- 
neral, been  tacitly  acquiesced  in,  like  many  of  the  legal 
notions  we  have  drawn  frdm  abroad,   without  enquiry 
whether  it  is  applicable  to  the  state  of  things  here; 
hence  it  is,  many  rules  of  law  are  recognised  as  in  force, 
long  after  the  reason  of  their  adoption  has  ceased.     In 
England,  it  has   been  questioned   by  high  authority, 
whether  chancery,  in  its  desire  to  prevent  Injury  to  the 
mortgagor,  had  not  gone  too. far:  for  Lord  Eldon  him- 
self regretted,  that  that  court  had  ever  varied  the  agree- 
ments of  the  parlies  In  such  cases-  (Anon.  MS.  2  Mad.  Ch. 
492.)     And  in  Ireland  and  Scotland,  it  is  said  Ahe  rule 
docs  not  exist.  '•  for  courts  in  these  countries  never  Inter- 
fere in  the  manner  in  whicli  courts  of  equity  do  in  Eng- 
land. (0  protect  \hc  borrowtu'  aGfainst  the  Imniediatc  pay- 
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ment  of  money  vested  in  land.  On  this  account,  money 
IS  in  those  countries  more  freqhently  lent  on  mortgage 
than  in  England~-(2  Madd.  Ch.  492,  n.)  In  Ireland,  the 
decrees  are  al^^ays  for  a  foreclosure  and  llile  of  the  n^rt- 
gaged  premises,  and  though  it  is  usual  in  practice  to  pre- 
scribe some  day,  within  which  payment  is  to  be  madt, 
the  time  is  never  enlarged— (3  l^owell  on  Mortgages, 
962.)  This  question  was  considered  by  Chancellpr 
Kent,  in  Ferine  vs.  Dunn,  (4  Johnson's  Chanc.  Reports, 
143;)  who  there  says  that  *' the  rule  and  the  practice 
apply  only  to  cases  of  strict  foreclosure,  wliere^  by  the 
decree;  the  equity  of  redemption  is  barred,  and  the  com-- 
plet^  title  is  vested  in  the  mortgagee.  .  The  rule  does  not 
apply  to  cases  of  decrees  for  the  sale  of  the  mortgaged 
premises,  according  to  our  usual  practice.  Tlie  mortga- 
gor, in  such  cases,  is  not  subjected  to  a  severe  and  nbao- 
Iqte  forfeiture  of  all  his  right,  but  he  has  the  chance  of 
the  surplus  moneys  arising  from  the  sale,  and  is  pFaced 
upon  the  same  footing  of  equality  with  debtors  against 
whom  judgments  are  rendered,  and  executions  awarded 
at  law."  Considering  the  conlract  of- the  parties,  there 
can  be  no  well  founded  reason  for  iextending  the  time  of 
payment  to  any  period  beyond  the  decree :  to  do  so, '  Is 
but  giving  to  the  mortgagor  an  indirect,  bounty  for  his 
want  of  punctuality. . 

Besides,  it  must  be  remarked,  that  real  estate  is  subject 
-to  levy  and  sale  under  a  fieri  facias  in  this  country,  tho 
issuance  of  which  is  authorised  immediately  after  Judg- 
ment. J^ow,  jf  it  Wbre  required  by  a  decree  of  foreclo- 
sure  to  give  day  to  the  mortgagor^  a  mortgaged  would 
be  in  a  less  favored  condMion  ll)an  a  judgment  creditor, 
?  P.  '37  ...    * 
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though  he  had  beea  so  industrious  as  to  secure  bis  liea 
by  contract.  Such  a  distinction  cannot  be  endured— it 
would  be  incompatible  with  justice,  and  calculated  to 
disturb  the  haraiony  of  the  law;  and  as  the  reason  of  it 
has  ceased,  we  cannot  give  it  our  sanction—  (Higgins  vs. 
West,  5  Ohio  R.  554) 

5.  The  decree,  in  this  case,  is  unusually  brief.  It 
merely  confirms  the  report  of  the  clerk  and  master, 
(which  ascertains  the  amount  due  upon  tlie  mortgage,) 
•adjudges  that  the  mortgagors  equity  of  redemption  be 
foreclosed,  and  that  the  mortgaged  premises  be  sold  ac- 
cording to  law,  unless  the  sum  ascertained  to  be  due,  be 
paid  by  him.  That  it  was  competent  for  the  court  to 
have  directed  the  sale  to  be  made  under  the  direction  of 
the  clerk  and.  master,  we  have  no  doubt;  yet,  as  the  de- 
cree is  silent  in  that  regard,  we  think  the  execution  Is 
provided  for  by  law,  through  the  agency  of  a  sheriff. 
The  act  of  eighteen  hundred  and  seven,  "  concerning  ex- 
ecutions, and  for  the  relief  of  insolvent  debtors,"  (Aik, 
Dig.  s.  15,  p.  162,)  authorises  the  issuance  of  a  venditioni 
exponas  to  the  sheriff,  to  make  the  amount  of  the  decree 
by  a  sale  of  the  property  mortgaged ;  and  the  acts  in  re- 
gard to  the  notice,  and  time  and  place  of  sales  under  ex- 
ecutions on  judgments  at  law,  sufficiently  indicate  the 
> 

proper  course  of  procedure  by  the  sheriff,  in  a  case  like 
the' present. 

The  sheriff  would,  of  course,  make  his  deed  to  the  pur- 
chaser, and  return  by  endorsement  on  the  process  how  he 
had  executed  it.  If  there  was  an  excess  of  money  pro- 
duced by  the  sale,  to  that,  as  in  ordinary  cases,  tlie  mort- 
gagor would  be  entitled;  and  the  powers  of  the  court 
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over  the  sheriff,  and  the  manner  in  which  he  had  per- 
formed his  duty,  would  be  as  ample  as  if  the  clerk  and 
master  had  been  substituted  as  a  commissioner. 

After  considering  all  the  points  raised,  our  opinions 
are,  that  the  proceedings  of  the  Circuit  court,  though 
somewhat  imtechnical,  are  not  erroneous ;  and  the  de- 
cree Is  consequently  affirmed. 


GAVI-E   vs.   PRESTOX. 

1.  A  denial,  in  a  case  in  admiralty,  of  the  allegations  of  the  jie* 
tition,  and  concluding  to  the  country,  is  the  tender  of  an  issuo 
to  a  jury,  and  cannot  be  tried  by  the  court. 

2.  And  the  tender  of  such  an  issue  is  a  request  for  a  trial  by  ju- 
ry, and  precludes  the  court  from  determining  the  truth  oi  the 
facts  put  in  issue. 

Error  to  the  County  court  of  Mobile,  exercising  Admi- 
ralty jurisdiction. 

The  defendant  m  error  filed  his  libel  below,  against  the 
steamer  Fox,  for  sundry  goods,  wares  and  merchandise, 
furnished  for  the  use  of  the  vessel.  The  plaintiff  in  error 
answered,  denying  the  truth  of  the  allegations  contained 
in  the  libel,  which  he  prayed  might  be  enquired  of  by 
the  country.  The  court,  by  its  decree,  condemned  the 
vessW,  her  tackle,  apparel  and  furniture,  for  the  pay- 
ment of  the  debt,  with  interest  and  ^costs.  To  reverse 
which,  a  writ  of  error  was  taken,  returnable  to  this 
court. 


US    636 
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Thornton,  for  the  plaintiff  in  error. 
Porter^  contra. 


ORMOND.  J.— This  was  a  petition,  in  the  nature  of  a 
libel  in  admiralty,  filed  in*  the  County  court  of  Mobile 
county,  by  the  defendant  in  error,  against  the  steam- 
boat Fox. '  A  monition  issued,  and  was  returned,  execu- 
ted. A  replevin  boiid  was  executed  by  the  miaster  of 
the  boat.  An  appearance  was  afterwards  entered  in 
the  following  words :  "And  Andrew  J.  Gayle,  who  claims 
the  said  boat  as  his  own,  which  claim  is  admitted  by  the 
court,  Inl^ening  for  his  interest,  answers  and  says,  that 
he  denies  the  truth. of  the  allegations  contained  in 
said  bill;  thafthe  said  allegations,  and  every  part  there- 
bfj  are  untrue,  and  this  he  prays  may  be  enquired  of  by 
the  country."  The  court  afterwards  rendered  judgment, 
without  the  intervention  of  a  jury. ,  This  .is  the  error 
assigned: 

The  statute  provides  that  all  issues,-  at  the  request  of 

•  either  party,  shall  be  tripd  by  a  jury.     The  answer,  in 

•  this  case,  denying  the   allegations  of  the  petition,  and 
concluiiing  to  the  country,  was  a  tender  of  an  issue  to 

'  the  jury;  and  could  not  be  tried  by  the  court,  -without 
some  waiver  wliich  does  not  appear  on  the- record.  The 
,  tender  of  an  issue  in  fhese  terms,  must  be  understood  to 
be  such  a  '-*  request"  for  a  trial  by  the  jury,  as  would  pre- 
clude the  court  from  determining  t-he  truth  of  the  facts 
put  in  issue. 

.  Let  the  judgment  be  reversed,   and  the  cause  reman- 
ded. 


THE  SUPREME  COCRT   OF   ALAI1AM.4.  293 

Carrie  vs,  Thonms. 


CURHIE  vs,  THOMAS. 

« 

1*  Independent  of  statutory  enactments,  money  cannot  be  law- 
fully paid  to  the  clerk  of  courts  in  vacation  ;  or  in  any  manner  • 
than  as  the  officer  of  the  (^ourt,  in  term  time — 

2.  As,  on  plea  pleaded,  when  the  cause  of  action  is  admitted  to  a 
partial  extent ;  in  tlic  case  of  tender ;  and  when  money  is 
paid  into  court  in  satisfaction  of  a  judgment. 

« 

3.  But,  in  these  cases,  the  money  is  presumed  to  be  brought  be-  * 
fore  the  court,  and  placed  in  the  custody  of  the  clerk,  as  the 
fiduciaryof  the  court. 

_  •  • 

4.  The  only  case  in  which  a  clerk  is  authorised  by  statute,  to 
receive  moneys,  is,  in  satisfaction  of  a  recognizance,  entered 
into  by  defendants,  who  have  allowed  judgment  to  pass 
against  them  at  the  first  term  on  petition  and  summons — (Aik. 
Dig.  275.) 

Error  to  the  Circuit  court  of  Barbour  county. 

Assumpsit  on  a  promissory  note,  tried  before  Picket,  J. 

The  defence,  in  this  case,  was,  that  a  former  action 
had  been  brought  against  defendant,  by  one  Pugh,  on 
the  identical  note,. and  that  the  defendant  had  paid  th« 
amount  called  for  by  the  note,  to  the  clerk  of  the  court, 
whose  receipt  for  the  same*  was  produced.  Objections 
.  were  made  to  the  evidence,  relied  on  Xo  make  out  the  de* 
fence,  on  the  ground,  that -the  clerk  was  not  authorised 
to  receive  the  payriient— which  were  overruled  by  the 
court.     Verdict  and  judgment  for  defendant. 

The  errors  assigned  were— 

1.  That  the  court  erred  in  overruling  the  several  ob- 
jections  to  the  admission  of  the  testimony  offered  by  de- 
fendant ; 
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2.  In  giving  Judgment  for  the  defendant,  upon  the  ver- 
diet,  when  no  plea  was  filed. 

Porter^  for  the  plaintiff  in  error. 

GOLDTHWAITE,  J.— There  arc  several  stages  in  the 
proceedings  of  a  case,  in  which  the  clerk  of  a  court  is  by 
law  authorised  to  be  the  holder  of  the  moneys  which: 
may  be  paid  into  court.  Thus,  on  plea  pleaded,  when 
the  cause  of  action  is  admitted  to  a  partial  extent,  and 
denied  as  to  the  residue.  iSo  in  the  case  of  a  tender — So, 
also,  when  money  is  paid  into  court  in  satisfaction  of -a 
Judgment.  In  all  these  cases,  however,  the  money  is 
presumed  to  be  brought  before  the  court,  and  as  it  can 
have  no  custody  of  money,  it  of  necessity  remains  with 
the  clerk,  as  the  fiduciary  of  the  court.  But  indepen- 
dent of  statutory  enactments,  no  case  is  remembered^in 
which  money  can  be  lawfully  paid  to  the  clerk  in  vaca- 
tion, or  in  any  other  manner  than  as  the  ofllcer  of  the 
court  in  term  time,  and  the  receipt  of  wliich  is  always 
shewn  by  some  record  of  the  court,  or  some  proceeding 
yet  on  paper,  but  progresshig  to  a  record.  To  permit 
this  officer  to  receive  demands  which  have  not  been  re- 
duced to  judgment,  would  bring  about  consequences  of 
a  most  mischievous  tendency,  unless  received  at  a  time 
when  lie  is  presumed  to  be  under  the  immediate  control 
of  the  CQurt— that  is  in  term  time,  and  then  only  in  tliose 
cases  where  the  ^performance  becomes  a  duty  imposed 
by  the  peculiar  organization  of  the  court. 

We  will  now  tiscertain  how  far  such  a  duty  Is  hii- 
posed  on  him^)y  statute.     The  ninth  section  of  the  act 
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entitled  **  aa  act  to  regulate  tlie  proceedings  in  suits  at 
common  law,"  authorises  the  clerk  to  receive  satisfaction 
of,  and  discharge  the  recognizance  entered  into  by  de- 
fendants  who  have  allowed  judgment .  to  pass  against 
them  at  the  first  term  on  petition  and  summons— (Aik* 
Dig.  275.)  And  by  the  act  of  eighteen  hundred  and 
thirty- four,  entitled  "  an  act  to  provide  a  more  summary 
mode  of  collecting  money  from  clerks,"  it  is  made  tlieir 
duty  to  receive  and  account  for  all  such  sums  of  money 
as  may  be  paid  to-  them  by  either  party,  as  well  after  as 
before  the  issuance  of  execution. 

Before  the  enactment  of  tliis  last  statute,  a  summary 
remedy  had  beeji  given  against  clerks  as  well  as  against 
sheriffs  and  coroners,  for  failing  or  refusing  to  pay  over 
monies  collected  or  received  by  them.  This  act  autho- 
rises a  judgment  against  the  securities  as  well  as  the  of- 
ficers,  and  hence  we  must  conclude  that  it  refers  only  to 
such  monies  as  they  are  by  law  authorised  to  receive* 
Such  has  been  the  previous  decision  of  this  court  in  the 
cases  of  Barton  vs.  Lockhart,  (2  Stew.  &  Por.  109,)  and 
Bobo  &  Johnson  vs.  Thompson,  (3  Stew.  &  Por.  385.) 

It  is  not  pretended  that  the  money  was  received  by 
the  clerk  in  any  one  of  the  stages  of  the  cause  in  which 
he  was  authorised  to  receive  the  money  at  common  lawj 
and  the  case  is  not  covered  by  any  of  the  existing  enact< 
ments.  Indeed,  the  admission  of  the  evidence  as  proof, 
to  the  extent  for  which  the  court  admitted  it,  can  alone 
be  maintained- on  the  hypothesis,  that  a  plaintiff,  when 
be  commences  •a  suit,  confers  a  general  authority  on  the 
clerk  of  the  cpurt  to  receive  the  demand  he  has  sued  for. 

The  payment  having  been  made  to  the  clerk,  at  a  stage 
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of  the  suit  when  the  law  did  not  authorise  hlra  to  receive 
itj.was  not  such  a  payment  as  can  in  any  mianner  affect, 
or  prejudice  the  claim  of  the  plaintiff. 

Let  the  judgment  be  reversed  and  the  cause  remanded^ 


m'gILL  vs.   HAMMOND/ 

1,  Where  a  writ  of  error  is  prosecuted  on  a  judgment  at  law, 
.and  annexed  there  appears  a  decree  in  chancery, — tiie  two 
cases  cannot  be  thus  confounded  so  as  to. authorise  this  court 
to  consider  the  errors  assigned  on  the  decree. 

Error  to  the  Circuit  court  of  Monroe  coiinty. 

In  this  case,  a  writ  of  error  was  sued  out,  to  reverse  a 
Judgment  in  debt,  of  the  Circuit  court  of  Monroe  county, 
and  a  decree  of  the  .same  court,  exercising  chancery  ju- 
risdiction, in  a  case  between  the  same  parties,  ^as  ap- 
pended to  the  transcript  sent  up! 

The  error  assigned  was,  that  the  court  below  erred  in 
dlsmlsssing  complainant's  bill. 

f?/jcZa/i,.  for  plaintiff  in  error.  '  . 

Porier^  contra. 

PER  CURIAM.— The  only  error  assigned  is,  that  the 
court  .below  erred  in  dismissing  ihe  complainant's  bill 
for  the  cause  mentioned  in  the  decree.  '.The  writ  of  er- 
ror is  not  prosecuted  in  the.case  in  equity,  and  the  decree, 
which  ivS  appended  to  the  procecdin<^s  in  this  suit,  is  no 


THE  SUPREME  COURT  OP  ALABAMA.         297 
« 

Robertas  va,  Adams. 


part  of  the  record,  and  ought  not  to  have  been  attached 
to  it. 

If  there  Is  error  in  the  decree  dismissing  the  bill,  it  is 
a  matter  which  can  be  examined  when  that  decree  is 
sought  to  be  revised;  but  the  two  cases  at  law  and  in 
equity  Cannot  be  confounded  togetlier,  and  made  one  case, 
for  any  purpose. 

Let  the  Judgment  be  affirmed. 


ROBERTS  vs.  ADAMS. 

1.  Where  one  signs  his  name  to  a  blank  piece  of  paper,  with  in- 
tent that  it  shall.be  filled  up,  as  a  note  or  endorsement,  he  is 
liable  on  the  same,  although  the  person  intrusted  with  it  shall 
violate  the  confidence  reposed  in  him,  by  filling  it  up  with  an- 
other sum,  or  using  it  tor  another  purpose,  than  tiie  one  inten- 
ded. 

2.  Such  a  blank,  is  a  letter  of  credit  to  any  amount  which  the 
person  to  whom  the  same  is  confided,  may  choose  to  insert  in 
It. 

3.  And  if  such  a  blank  be  obtained  by  a  firm,  when  in  existence, 
and  be  filled  up  by  one  of  the  partners  after  its  dissolution, 
each  partner  will  be  liable  to  reiinburse  the  moneys  paid  by 
the  signer  or  endorser  in  b!ank  to  the  holder. 

4.  Where  one  lends  his  name  on  an  instniment  in  blank,  to  part- 
ners as  their  security,  and  by  the  nes:'ig^nce  of  one  partner, 
and  the  fraud  of  the  other,  the  lender  is  compelled  to  pay  the 
sum  inserted  j|p  the  b'ank  instrument — he  is  entitled  to  reim- 
bursement from  either  of  the  partners. 

6.  le  seemsj  however,  that  if  a  blank  be  entrusted  to  one  for  the 
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purpose  of  inserting  a  limited  sum  iu  it,  or  to  boused  for  a  par- 
ticular purpose,  and  it  be  filled  up  with  a  larger  sum,  or  used 
for  a  ditTereut  purpose,  than  that  contemplated  by  the  signer  or 
endorser  of  the  blank,  and  the  facts  be  traced  to  the  know- 
ledge of  plaintiff,  at  the  time  he  acquires  possession  of  the  in- 
strument, it  will  prevent  a  recovery. 

Error  to  the  Circuit  court  of  Dallas. 

Assumpsit  tried  before  Harris,  J.  The  action  was 
brought  to  rejovcr  of  defendant  for  money  paid,  laid  out 
and  expended,  lent  and  advanced,  for  defendant  by  plain- 
tiff: also  for  nioijcy  by  plaintiff  paid  as  security  for  de- 
fendant, and  one  Henry  Ross,  on  a  note  executed  by  Ross 
<k  Koberts,  Alfred  Roberts  and  plaintiff,  dated  Mobile, 
twenty-fifth  February,  eighteen  hundred  and  thirty-four, 
payable  sixty  days  after  the  date  thereof,  to  White  & 
Seymour,  for  eight  hundred  dollars.  Also  for  money 
plaintiff  had  paid  as  security  to  defendant,  and  said 
Ross,  in  the  note  a')o\e  described,  on  which  note  a  judg- 
ment was  rendered  in  the  Circuit  court,  at  the  Spring 
term,  eighteen  hundred  and  thirty-six,  against  plaintiff 
and  said  Ross  &  Roberts,  in  favor  of  Phillips  &  Edwards, 
for  nine  hundred  and  twenty-three  dollars  56  cts.,  be- 
sides costs,  which  judgment  had  been  paid  and  satisfied 
by  plaintitf. 

On  the  trial  of  the  cause,  it  was  proved,  that  the  de- 
fendant had  been  in  partnership  with  one  Ross,  and  that 
while  so  in  partnership,  the  plaintiff  had  signed,  as  one 
of  the  securities,  for  the  firm  of  Rjss  &  Roberts,  a  blank, 
to  be  filled  up  with  a  note  of  five  hundred  or  one  thou- 
sand dollars,  for  discount  at  the  Montgomery  branch 
bank.  The  blank  not  being  so  used,  remained  in  the 
drawer  of  tlie  store  house  of  Ross  &  Roberts,  until  after 
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their  dissolution,  when  Ross  had  the  closing  of  the  busi- 
ness,  and  there  was  evidence  conducing  to  prove,  that 
Ross  had,  after  the  dissolution,  filled  up  t^e  blank  with 
a  note  of  eight  hundred  dollars,  to  White  &  Seymour, 
negotiable  at  the  State  branch  bank  at  Mobile,  in  pay- 
ment of  a  partnership  debt.  The  plaintiff  had  been  sued 
on  this  note  so  filled  up,  and  the  amount  recovered  and 
collected  on  execution. 

The  defendant  asked  the  court,  to  charge  the  jury,  that 
the  plaintiff  could  not  recover,  if  the  blank  had  been  filled 
up  by  Ross,  after  the  dissolution,  even  to  pay  a  partner- 
ship debt— which  was  declined  by  the  court. 
-  The  plaintiff  in  error,  assigned  the  refusal  of  the  court 
to  charge  as  desired,  as  error. 

/.  B.  Clarke,  for  plaintiff  in  error, 
Phillips^  contra. 

/.  J5.  Clarke,  for  plaintiff  in  error.  In  this  case,  the 
questions  for  the  court  fAre— When  did  the  liability  on 
the  note  commence?  Was  it  before  or  after  the  dissolu- 
tion? When  did  the  contract  with  White  &  Seymour 
ou  this  note,  originate?  This  does  not  present  any 
question,  as  to  the  rights  of  an  innocent  holder,  or  inno- 
cent security,  or  publication  of  dissolution,  as  seems  to 
be  supposed  by  the  counsel  for  the  defendant  in  error ; 
but  the  bare  question— when  was  the  contract  made? — 
as  to  which,  see  Chitty  on  Dills,  (Ed.  183G,)  53,  61;  Kil- 
gour  vs.  Finlyson,  &c.  1  H.  Black.  155;  Wrightson  vs. 
Pullan,  1  Star.  R.  375 ;  2  Ser.  &  Lowber's  R.  433 ;  Wright, 
4*c.  vs.  Pulham,  2  Chit.  R.  121;  18  Eng.  C.  L.  271. 
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The  case  of  Abel  V3.  Sutton,  (3  Esp.  R.  108,)  is  con- 
sidered full  to  the  point,  Hhat  Ross  could  not  fill  up  the 
note  after  the  dissolution,  so  as  to  bind  Roberts.  In  the 
appendix  to  the  above  edition  of  Chitty  on  Bills,  845, 
there  is  also  a  note  of  a  case  in  3  Vermont  R.  which  is 
considered  identical  in  principle,  if  not  in  fact. 

Phillips,  for  the  defendant  in  error.  The  note  in 
question  was  signed  in  blank,  and  though  filled  up  by 
the  principal  maker  for  a  larger  sum,  and  for  a  diflerent 
purpose  than  was  understood  by  the  security  (Adams)  at 
the  time  he  signed  the  paper.  It  was  competent  for  the 
principal  to  do  so,  and  the  case  being  free  from  fraud, 
the  note  is  available  in  the  hands  of  an  innocent  holder 
— (See  Chitty  on  Bills,  33,  and  note,  last  edition;  2  Con. 
Rep.  Sup.  Court  U.  S.  214;  4  Campbell's  R.  97;  4  Mass. 
R.  45;  1  Sclwyn's  N.  P.  last  edition,  289;  Chitty  on 
Bills,  313,  last  edition.) 

No  notice  of  the  dissolution  of  the  co-partnership  ha- 
ving been  given,  it  was  cc-npetent  for  one  member  to 
bind  the  firm,  more  especially  with  one  who  had  had 
previous  dealings  with  the  concern— (See  Collyer  on  Part- 
nership, 310,  311;  Chitty  on  Bills,  58,  59;  6  Cowen's 
R.  701.) 

The  defendant  (Adams)  having  paid  the  debt  as  secu- 
rity of  Ross  <fc  Roberts,  and  not  being  privy  to  the  filling 
up  of  the  note  by  Ross,  he  is* certainly  entitled  to  recover 
of  Roberts,  as  the  money  was  paid  on  account  of  the  co- 
partnership. 

GOLDTHWATTE,  J.— It  is  insisted  by  the  counsel  for 
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the  plaintiff  in  error,  as  the  note  signed  by  Ross  &  Ro- 
berts, and  the  defendant  in  error,  was  put  in  circulatiou 
after  the  dissolution  of  the  partnership,  that  it  was  not 
binding  on  Roberts,  and  consequently,  tliat  he  is  not  lia- 
ble to  reimburse  the  defendant  in  error.  We  do  not  coq- 
sider  this  as  the  question  presented  by  the  facts  stated  in 
tbO  bill  of  exceptions.  Adams  became  the  security  at  the 
request  of  the  partners,  and  if  he  was  placed  In  a  situa- 
tion in.  which  the  amount  of  the  note  could  be  legally 
recovered  from  him,  there  can  be  no  doubt  but  that  each 
of  the  partners  is  liable  to  refund  him  the  money  he  has 
paid. 

It  would  not  have  availed  him  as  a  defence  to  the  note, 
when  bued  by  White  &  Seymour,  or  their  endorsee,  to 
have  proved  every  fact  which  is  staled,  unless  he  could 
have  brought  home  to  the  plaintiff  in  that  action,  a 
knowledge  of  the  circumstances  under  which  his  signa- 
ture to  the  blank  note  was  obtained,  and  no  such  know- 
ledge is  pretended.  No  rule  can  be  better  settled,  than 
the  one  which  determines  that  he  who  signs  his  name 
to  a  blank  piece  of  paper,  with  intent  to  be  filled  up  as  a 
note  or  endorsement  will  be  liable,  although  the  person 
entrusted  therewith,  shall  violate  the  confidence  reposed 
In  him,  by  filling  it  up  with  another  sum,  or  using  It  for 
another  purpose  than  tlie  one  intended — (Coll is  vs.  Em- 
ett,  1  Hen.  Black.  313;  Russel  vs.  Langstaffe,  Doug.  R. 
496 ;  Snaith  vs.  Mingay,  1  M.  (fc  S.  R.  87;  Crutchly  vs. 
Mann,  5  Taunt.  R.  529;  Pasmore  vs.  North,  13  East.  R. 
517;  Crutchley  vs.  Clarence,  2  M.  &  S.  R.  90;  Brahan  vs. 
Ragland,  3  Stewart,  247;  Violett  vs.  Patton,  5  Cranch,  142; 
Mitchell  vs.  Culver,  7  Cowen,  336:  Putnam  vs.  Sullivan, 
4  Mass.  R.  45) 
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If  it  was  admitted  ihat  Roberts  was  not  liable  on  the 
note,  to  a  bona  fide  liolder  of  it,  because  of  the  want  of 
authority  In  his  partner  to  bincl  him  at  the  lime  it  was 
filled  up,  this  would  not  change  the  aspect  of  the  case,  as 
the  defendant  in  error  would  clearly  be  liable  to  such  a 
holder;  as  the  blank  signed  by  hini  was  a  letter  of  credit 
to  any  amount  which  those  to  whom  he  confided  it 
might  choose  to  insert  in  it.  The  case  does  not  differ  in 
principle  from  one  in  which  the  name  of  the  defendant 
in  error  should  appear  as  the  only  signature  to  the  note. 
In  such  a  case,  if  b3rroweJ  or  obtained  by  tl.e  firm  when 
in  existence,  and  filled  up  by  one  of  the  partners  after  its 
dissolution,  each  partner,  it  is  conceived,  would  be  liable 
to  reimburse  the  money  paid,  because  the  credit  and  con- 
fidence was  given  to  the  partnership,  and  not  to  the  in- 
dividual. 

•  We  do  not  advert  to  tl:c  fact,  that  the  note  was  passed 
away  in  payment  of  a  debt,  for  wliich  Roberts  was  un- 
questionably bound  in  law,  it  having  been  contracted 
during  the  continuance  of  the  partnership.  This,  debt 
has,  in  efl"ect,  been  paid  by  Adams;  but  however  strong 
this  equitable  ground  may  appear,  we  prefer  that  our 
decision  shall  rest  on  the  sole  ground,  that  Adams  lent 
his  name  to  the  partners,  as  their  secu^ty,  and  that  they 
by  their  acts,  (-the  negligence  of  the  one,  and  the  fraud  of 
the  other,)  have  caused  him>to  pay  the  amount  recovered 
against  him.  lie  is  clearly  entitled  to  reimbursement 
from  either  partner. 

Let  the  judgment  be  aflirmei. 
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"  DOZIER    V$,    JOYCE. 

1.  Every  court  of  justice,  of  necessity  has  the  power,  whilst  the 
papers  of  a  cause  are  in  Jierij  to  supply  a  loss  occasioned  ei- 
ther by  accident  or  design. 

2.  Where  the  commissioner,  appointed  to  take  a  deposition,  has 
omitted  to  certify  it  by  his  sijrualure,  the  deposition  cannot  be 
read  in  evidence ;  but  tlie  omission  of  the  seals  will  not  ope- 
rate to  exclude  the  depositions. 

3-  Where  a  point  reserved  for  tiie  determination  of  tlie  Supreme 
court,  will  with  equal  propriety  admit  of  a  construction  which 
will  support  or  defeat  tlie  judirment  of  the  court  below — the 
former  will  be  adopted  as  the  true  construction.  The  party 
wishing  tr>  avail  lumself  of  an  alleged  error  in  the  judgment 
of  an  inferior  court  must  reserve  the  pointj  and  present  it  on 
the  record  witli  reasonable  C3rtairitv. 

4.  A  decision  on  the  probate  of  a  will,  is  a  judicial  proccedirg, 
and  the  court  in  wliich  it  is  registered  is  a  court  of  record, 
and  if  the  presidino;  judge  is  a'.so  c'erk  of  the  court,  he  has 
authority  to  test  the  records  of  his  court  in  both  capacities. 

5.  All  courts  in  the  United  States,  take  judicial  notice,  that  tri- 
bunals are  esiab'.ished  in  the  several  States,  lor  the  adjudica- 
tion of  controversies,  and  the  ascertainment  of  rights. 

6.  The  certificate  and  seal  which  gives  verity  to  a  record,  unless 
the  record  itself  discloses  the  want  of  jurisdiction,  establishes 
as  well  the  riglit  of  the  court,  to  adjudicate  the  matter  con- 
tained therein,  as  that  such  facts  were  adjudicated. 

7.  A  witness  cannot  be  exaniined  to  any  distinct  collateral  fact, 
for  the  purpose  of  impeaching  his  testimony  afterwards: — But 
if  the  witness  voluntarily  swears  falsely  in  relation  to  m'atters 
not  within  the  issue,  he  may  be  impeached  by  contradicting 
him. 

8.  A  defendant  in  trover,  may  defend  himself,  by  shewing  title  in 
a  third  person,  and  so  also  may  a  defendant  in  detinue. 
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9.  But  a  mere  trespasser  cannot  set  np  an  outstanding  title  in  a 
third  person,  without  connecting  himself  with  it. 

Error  to  the  Circuit  court  of  Autauga. 

Detinue,  tried  before  Judged.  Marlln.  Plaintiff  de- 
clared against  defendant  in  detinue,  for  several  slaves 
which  defendant  had  taken  from  the  possession  of  plain- 
tiff  and  unlawfully  detained.  Vlcdi^non-dstineL  Ver- 
dict and  Judgment  for  plaintiff. 

On  the  trial  of  the  cause,  the  plaintiff  proved  that  he 
acquired  the  possession  of  the  slaves,  the  subject  of  the 
controversy,  on  his  intermarriage  with. one  A  R  in  South 
Carolina,  in  the  year  eighteen  hundred  and  thirty-two. 
On  first  January,  eighteen  hundred  and  thirty-six,  de- 
fendant seized  and  toolc  said  slaves  from  the^gent  of  the 
plaintiff  without  authority.  The  slaves  had  been  de- 
manded of  the  defendant,  and  he  had  refused  to  deliver 
them. 

Defendant  introduced  a  deed  of  gift  from  A.  R.,  con- 
veying to  her  Infant  daughter,  Elizabeth  A.  M.  Ramsey, 
the  slaves  (and  divers  other  property)  the  subject  of  the 
suit.  The  marriage  with  plaintiff  took  place  about 
three  weeks  subsequent  to  the  execution  of  the  deed,  and 
the  execution  of  the  deed,  and  the  intended  marriage, 
were  spoken  of  before  the  marriage  in  the  neighbor- 
/hood. 

-Tlje  deposition  of  a  witness  was  offered  in  evidence 
'by  deifejjdant,  to  which  plaintiff  objected  on  the  grounds : 

1.  That  the  affidavit  on  file  in  the  clerk's  office,  to  ob- 
tain the  commission  to  take  said  deposition,  was  with- 
out the  attestation  of  the  clerk— nor  did  it  appear  by  any 
certificate  of  the  clerk,  that  the  same  had  been  sworn  to. 
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2.  That  the  commissioaers  who  took  the  depositioa 
did  not  certify  the  same  under  their  hands  and  seals. 

On  the  first  point,  the  court  decided  that  the  clerk 
might  then  be  sworn,  and  state  whetlier  or  not  the  affi* 
da?it  bad  been  duly  made  and  sworn  to,  at  the  time  the 
commission  issued — to  which  plaintiff  excepted.  The 
ftccond' objection  was  sustained  by  the  court,  and  the  tes- 
timony rejected,  to  which  defendant  excepted. 

Plaintiff  offered  in  evidence,  a  paper  purporting  to  be 
a  transcript  of  the  last  will  and  testament  of  J.  R.,  de- 
ceased/of  Greenville  district,  South  Carolina,  (said  J.  R. 
was  the  former  husband  of  A.  R.,)  by  which  the  property 
was  bequeathed  to  A.  R.  for  her  life,  and  to  her  daughter 
after  the  death  of  said  A.  R.  The  will  was  certified  to 
he  a  true  copy,  by  th3  ordinary  of  the  district,  who  was 
both  Judge  and  clerk  of  the  court.  Defendant's  counsel 
objected  to  the  transcript,  and  the  endorsements,  going 
to  the  Jury,  as  evidence,  but  the  objections  were  over- 
ruled by  the  court,  to  w^hich  defendant  excepted. 

Plaintiff  introduced  evidence  of  a  conversation,  be- 
tween one  Tandy  Walker  and  the  plaintiff's  wife, 
which  was  objected  to  by  defendant,  but  was  permitted 
to  go  to  the  jury  by  the  court,  for  the  purpose  alone  of 
impeaching  the  testimony  of  one  of  defendant's  witness- 
es, who  was  .proven  to  have  been  present,  but  denied 
having  heard  any  such  conversation— To  the  admission 
of  this  testimony,  defendant  excepted. 

After  the  trial  had  progressed  some  time,  it  was  ascer- 

tsiined  that  the  writ  and  decla.ration  were  lost,  although 

tiie  declaration  had  been  in  the  hands  of  the  jury,  aifid 

all  the  papers  had  been  before  the  court,  some  time  after 
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the  trial  had  commenced.  Plaintiff  moved  the  court  for 
leave  to  substitute  a  new  writ  and  declaration,  which 
was  permitted  by  the  court— to  which  defendant  excep- 
tc<t 

The  court  charged  the  jury,  that  if  they  believed  that 
said  deed  was  made  on  the  eve  of  an  intended  marriage, 
and  without  the  Knowledge  of  the  plaintiff,  it  was  a 
fraud  on  his  marital  rights,  and  void,  so  far  as  the  plain- 
tiff was  interested—to  which  defendant  excepted. 

The  court  further  charged  the  jury,  that  if  they  be- 
lieved that  the  plaintiff  had  been  In  peaceable  possessioa 
of  the  property,  for  more  than  three  years;  that  a  tor- 
tious  taker  could  not  avail  himself  of  a  better  title  in  a 
third  person— to  which  defendant  excepted. 

The  following  is  the  certificate  of  the  ordinary,  en- 
dorsed on  the  will  received  in  evidence: 

"  South  Carolina :  Edgefield  district.  I,  Oliver  Towlcs, 
ordinary  of  the  district  aforesaid,  do  certify,  that  the 
foregoing  pages  contain  true  copies  of  the  will,*'  &c. — 
"that  by  the  laws  of  the  State,  I,  as  ordinary  aforesaid, 
am  keeper  of  all  books,  papers  and  records,  relating  to 
the  ofBce  of  ordinary,  or  to  the  probate  of  wills,  admin- 
istration, &c.,  and  am  also  sole  judge  of  the  court  of.  or- 
dinary, for  the  district  aforesaid,  subject  to  appeal  to  the 
court  of  common  pleas;  and  that  this  certificate  is  in  due 
form  of  law,  and  by  the  proper  officer. 

"  Given  under  my  hand  and  private  seal,  (there  being 
no  seal  of  office,)  at  Edgefield,  this  28th  day  of  March,  A, 
D.  1837.  Oliver  Towles,  O.  E.  D.  [seal."] 

"  The  State  of  South  Carolina.  I,  the  the  undersign- 
ed, Baylis  J,  Earle,  one  of  the  circuit  Judges  of  the  Su- 


TRK  aUl^ACMt  COVRT  OF  ALABAMA.  80T 


m       ■     ■■ 


Dozier  v«.  Joyce. 


perior  court  of  law,  and  a  presiding  Judge  of  the  district 
of  Edgefield,  do  hereby  certify,  that  Oliver  Towles,  who 
hath  signed  the  witliin  certificate,  is,  and  was  at  the 
date  thereofj  Judge  and  register  of  the  court  of  ordinary, 
for  the  said  district  of  Edgefield,  having  Jurisdiction  of 
the  probate  of  wills,  and  the  granting  of  letters  of  ad- 
ministration, on  the  estates  of  intestates,  and  of  the  ac- 
counts of  executors  and  administrators ;  and  also  having 
the  lawful  custody  of  the  records  appertaining  to  the  said 
court  of  ordinary :— That  his  certificate  above  is  in  due 
form,  and  entitled  to  full  faith  and  credit. 

"  Given  under  my  hand,  this  29th  day  of  September, 
1837.  B.  J.  Earle." 

The  following  errors  were  assigned: 

1.  The  court  below* erred  in  allowing  a  new  writ  and 
declaration  to  be  substituted,  as  shewn  by  the  bill  of 
exceptions. 

2.  Th«  court  erred  in  the  several  Instructions  or 
charges  given  to  the  Jury,  on  the  trial  of  the  cause,  which 
are  stated  in  the  bill  of  exceptions. 

3.  The  court  erred  in  permitting  the  evidence  to  be 
given  to  the  jury,  of  a  conversation  between  the  wife  of 
the  plaintiff  in  the  court  below,  and  Tandy  Walker. 

4.  The  court  erred  in  admitting  a  transcript  of  the 
will  of  the  former  husband,  of  the  wife  of  plaintiff,  as 
evidence. 

.  5.  The  court  erred  in  rejecting  the  deposition,  offered 
during  the  trial  of  the  cause,  by  defendant  below. 
6.  The  record  shews  no  declaration,  writ  or  plea. 


Pttrsansj  for  the  plaintiff  in  error. 
Dmrgan  ^  JL  B.  Clarke,  contra. 
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Paj'sons,  for  the  plaintiff  in  error,  contended — 

1.  That  defendant  in  detinue  may  prove  title  in  a 
third  person— (2  Stark.  Ev.  494;  14  J.  R.  128;  11  J.  R. 
529,  300 ;  1  Wash.  R.  308 ;  Carroll  vs.  Pathkiller,  3  Por. 
R.;  3  Stark,  (trover)  1504. 

2.  That  a  widow  about  to  marry,  may  give  part  of 
her  property  to  her  child  by  the  first  husband— (2  Porter's 
Rep.  527;  1  Vern.  Rep  408 ;  2  P.  Williams' Rep.  674:  2 
Brown's  Ch.  Rep.  345 ;  2  Des.  Rep.  264 ;  Sug.  Tend.  459 ; 
Harper's  Ch.  Rep.) 

3.  Where  the  pleadings  are  lost,  copies  on  affidavit 
should  not  be  received— (1  Stark.  R.  187.) 

4.  The  court  should  not  permit  a  witness  to  be  con- 
tradicted on  an  injmaterial  or  collateral  point,  to  discre- 
dit him— (3  Stark.  1754,  top ;  same  vol.,  note  1,  page 
1739.) 

ORMOND,  J. — The  questions  of  law  arising  out  of  the 
record,  in  this  cause,  will  be  considered  in  the  following 
order : 

1.  Had  the  court  the  power  to  substitute  copies  of  the 
writ,  declaration  and  pleas  in  the  cause,  on  an  affidavit 
of  their  loss  during  the  trial  of  the  cause  ? 

2.  Was  the  court  correct  in  rejecting  the  deposition  of 
Lucretia  Thompson  ? 

3.  Did  the  court  err  in  permitting  the  transcript  of 
the  will  of  John  Ramsey,  deceased,  to  be  read  in  evi- 
dence to  the  jury? 

4.  Was  the  objection  well  taken,  to  the  evidence  ad- 
mitted by  the  court,  to  impeach  the  testimony  of  one  of 
the  witnesses  of  the  plaintiff  in  error? 
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5.  Did  the  court  err  in  charging  the  jury,  that  if  tlie 
negroes  sued  for  had  been  in  the  peaceable  possession  of 
the  plaintiff,  that  a  wrong- doer  could  not  avail  hin)sclf 
of  a  better  title  in  a  third  person  ? 

Every  court  of  justice  must  of  necessity  have  the  power, 
whilst  the  papers  of  a  cause  are  m  fieri,  to  supply  a  loss 
occasioned  either  by  accident  or  design.  If  this  were  not 
60,  its  progress  could  be  stopped  at  any  time,  by  the 
wilful  abstraction  of  part  of  the  papers  of  a  cause  from 
the  files,  or  by  a  casual  loss,  consequent  on  the  hurry  and 
confusion  of  a  nisi  prius  court.  This  is  a  conservative 
principle,  which  must  inhere  in  all  courts;  and  in  its  ap- 
plication, is  analagous  to  the  familiar  rule  of  evidence, 
authorising  the  reception  of  secondary  proof,  when  the 
best  evidence  cannot  be  had.  The  records  of  the  court 
being  the  highest  grade  of  evidence,  can  in  general  be 
proved  only  by  themselves ;  whether  there  may  not  be 
cases,  when  even  this  rule  might  yield  to  stern  necessity, 
It  is  not  necessary  now  to  determine,  as  the  papers  per- 
mitted  to  be  substituted  in  this  case,  were  not  records. 

It  was  strenuously  urged  by  the  plaintiff's  counsel, 
that  in  every  case  in  which  secondary  evidence  of 
a  written  instrument  is  received,  an  opportunity  is 
afforded  the  adverse  party,  of  questioning  its  loss,  and 
-  disputing  the  truth  of  the  secondary  proof,  which  was 
not  permitted  in  this  case,  as  the  judgment  of  the  court 
Was  ex  parte. 

The  answer  to  tliis  objection  is,  that  the  whole  mat- 
ter passed  under  the  eye  of  the  court.  The  presiding 
jadge  was  certified  of  the  former  existence  of  the  papers, 
not  only  from  their  having  been  read  to  the  jury,  as  in 
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this  case,  but  also  from  the  memorials  extant  on  the 
docket,  and  minutes  of  the  court.  The  adverse  counsel 
were  present,  and  if  any  attempt  had  been  inade  to  foist 
Into  the  cause  untrue  copies  of  the  lost  papers,  the  at- 
tempt could  be  resisted  by  counter  affidavits,  in  which 
event  the  court  would  require  the  most  plenary  proof. 
la  this  case,  the  opposing  counsel  did  not  even  suggest 
that  the  substituted  papers  were  not  substantially  cor- 
rect; we  cannot  therefore  doubt,  that  the  court  waa 
right  in  receiving  them. 

It  has  been  determined  by  the  Supreme  court  of  New 
York,  that  a  writ  of  fieri  facias^  after  it  had  been  levied 
and  accidentally  destroyed  by  fire  in  the  officer's  house, 
that  the  lost  paper  could  be  replaced  by  a  copy— (3  John, 
Rep.  418;  White  vs.  Lovejoy;  see  also  2  Burrow's  Rep. 
1072;  4  Term:  Rep.  514.) 

The  objection  to  the  reading  cf  the  deposition  of  Lu- 
cretia  Thompson.,  is  so  inartificially  presented,  that  wc 
are  unable  to  say  what  point  was  intended  to  be  raised 
for  revision  in  this  court.  It  is  uncertain  whether  tlic 
objection  was,  that  the  commissioners  who  took  the  de- 
positions, did  not  certify  it  by  their  signatures,  or  that 
their  certificate  was  not  sealed.  If  the  former  was  the 
alleged  defect,  it  was  sufficient  to  exclude  i^;  if  the  lat- 
ter, it  was  not.  When  a  point,  reserved  for  the  determi- 
nation of  this  court,  will  with  equal  propriety  admit  of 
a  construction  which  will  support  or  defeat  the  judg- 
ment of  the  court  below,  we  must  adopt  the  former  as 
the  true  construction.  The  party  who  wishes  to  avail 
himself  of  an  alleged  error  in  the  judgment  of  an  inferior 
court,  must  rcsenre  the  point,  and  present  it  on  the  record 
with  reasonable  certainty. 
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The  Objection  to  the  introduction  of  the  transcript  of 
the  will  of  John  Ramsey,  is  founded  on  the  supposed  in- 
sufficiency of  the  certificate  of  the  clerk.     It  is  in  these 
words: 
"South  Carolina:  Edgefield  District. 

«'I,  John  Towles,  ordinary  of  the  district  aforesaid,  do 
certify,  that  the  foregoing  sheets,  <fec.  &c.--that  by  the 
laws  of  the  State,  I,  as  ordinary  aforesaid,  am  Iceeper  of 
all  books,  papers  and  records,  relating  to  the  office  of  or- 
dinary, or  to  the  probate  of  wills,  administration  of  es-. 
tates,  or  accounts  of  executors  and  administrators,  and 
nm  also  sole  judge  of  the  court  of  ordinary  for  tlie  dis- 
trict aforesaid,  subject  to  appeal  to  the  court  of  common 
pleas;  and  that  this  certificate  is  in  due  form,  and  by  the 
proper  officer.  Given  under  my  hand  and  probate  seal, 
(there  being  no  seal  of  office.") 

The  act  of  Congress  of  seventeen  hundred  and  ninety, 
providing  for  the  authentication  of  the  records  and  Judi- 
cial proceedings  of  the  courts  of  any  State,  by  the  attes- 
tation of  the  clerk  with  the  seal  of  the  court  annexed, 
together  with  the  certificate  of  the  presiding  judge,  must 
be  held  to  reach  such  a  case  as  this,  or  it  is  not  provided 
for;  as  the  act  of  eighteen  hundred  and  four,  for  the  au- 
thentication of  records,  not  judicial  proceedings,  will  not 
apply.  The  decision  on  the  probate  of  a  will  is  a  judi- 
cial proceeding,  and  the  court  in  which  it  is  registered,  a 
court  of  record,  and  if  the  presiding  judge  is  also  clerk  of 
the  court,  he  must  have  authority  to  attest  the  records  of 
his  court  ia  both  capacities.  This  has  been  done  in  this 
case. 

In  the  case  of  Bessell  vs.  Edwards,  (5  Day's  R.  368,)  It 
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was  held,  that  when  a  justice  of  the  peace  holds  a  court 
of  record,  and  has  no  clerk,  he  may  certify  these  facta: 
that  there  is  no  seal,  and  that  his  attestation  is  in  due 
form,  and  .that  a  record  thus  certified,  would  be  evidence 
in  another  State. 

So,  in  the  case  of  Huff  vs.  Campbell,  (I  Stewart,  543,) 
U  was  held,  that  a  certificate  made  by  one  of  the  judges 
of  the  Supreme  court  of  Tennessee,  certifying  that  an  in- 
dividual was  clerk  of  that  court,  was  sufficient,  notwithr 
standing  the  act  of  Congress  requires  such  certificate  to  be 
made  by  "  the  judge,  chief  justice,  or  presiding  raagia- 
trate" — it  appearing  from  the  law  of  Tennessee,  that 
there  was  no  chief  justice  or  presiding  magistrate  of  that 
court. 

It  was  also  objected,  that  it  did  not  appear,  that  by 
the  law  of  South  Carolina,  wills  are  required  to  be  proved 
and  recorded.  All  courts  of  the  United  States  take  ju- 
dicial notice,  that  tribunals  are  established  in  the  several 
States,  for  the  adjustment  of  controversies  and  the  ascer- 
tainment of  rights. 

Some  tribunal  must  necessarily  be  charged  with  the 
duty  of  proving  and  recording  wills  and  testaments;  and 
it  might  as  well  be  demanded  in  any  case  where  a  re- 
cord of  another  State  is  offered  in  evidence,  that  the  law 
creating  the  court  and  defining  its  powers,  must  be  pro- 
duced, as  in  this*.  The  certificate  and  seal,  which  gives 
verity  to  the  record,  establishes  as  well  the  right  of  the 
court  to  adjudicate  the  matter  contained  therein,  (unleas 
indeed  the  record  itself  discloses  the  want  of  jurisdiction) 
as  that  such  facts  were  in  truth  adjudicated. 

It  follows,  that  the  court  did  not  err  in  admitting  the 
transcript. 
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The  objection  taken  to  evidence  admitted  to  impeach 
one  of  defendant's  witnesses,  is  thus  stated  in  the  bill  of 
exceptions :  "  The  plaintiff  introduced  evidence  of  a  con- 
versation between  one  Tandy  Walker  and  the  plaintiff's 
wife,  which  was  objected  to  by  defendant's  counsel,  but 
was  permitted  to  go  to  the  Jury  by  the  court,  for  the  pur- 
pose alone  of  impeaching  the  testimony  of  one  of  defen- 
dant's witnesses,  who  was  proven  to  have  been  present, 
but  denied  having  heard  any  such  conversation." 

It  is  insisted  by  the  counsel  for  the  plaintiff,  that  the 
court  permitted  the  testimony  of  the  witness  to  be  im- 
peached, by  proving  that  he  had  sworn  falsely,  in  a  mat- 
ter not  material  to  the  issue.  It  is  not  easy  to  ascertain 
from  the  record,  what  point  was  really  intended  to  be 
presented.  What  Influence  the  conversation  between 
Tandy  Walker  and  the  plaintiff's  wife  could  have  In  the 
cause,  or  whether  it  was  material  to  the  issue  or  not,  Is 
difficult  to  say,  without  knowing  what  the  conversation 
'  was,  and  under  what  circumstances  it  took  place.  Still 
less  can  it  be  ascertained  from  the  record,  whether  the 
witness  thus  sought  to  be  impeached,  had  voluntarily 
denied  having  the  conversation,  or  whether  it  was 
brought  out  by  the  cross-examination  of  the  plaintiff. 

The  rule  is,  that  a  witness  cannot  be  examined  to  any 
distinct  collateral  fact,  for  the  purpose  of  afterwards  im* 
peaching  his  testimony  by  contradicting  him.  But  if  a 
witness  voluntarily  swears  falsely  in  relation  to  matters 
not  within  the  issue,  we  can  see  no  reason  why  he 
should  not  be  impeached  by  contradicting  him.  The 
reason  for  the  former  nile,  usually  given,  that  the  wit- 
ness cannot  be  presumed  to  come  prepared  to  defend 
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himself)  on  such  collateral  matters,  fails,  whea  the  testi- 
mony is  voluntarily  given,  or  not  objected  to. 

In  the  case  of  Carlos  vs.  Brook,  (10  Vesey,  jr.)  in  treat- 
ing of  this  subject,  Lord  Eldon  says,  "It  was  not  at  all 
put  in  issue  whether  he  (the  witness)  had  been  insolvent, 
or  had  compounded  with  his  creditors ;  but  having 
sworn  the  contrary,  they  proved  by  witnesses,  that  he 
who  had  sworn  to  a  matter  not  in  issue,  had  sworn  false- 
ly in  that  fact,  and  that  he  had  been  insolvent  and  had 
compounded  with  his  creditors,  and  it  would  be  lamen- 
table if  the  court  could  not  find  means  of  getting  at  it, 
for  he  could  not  be  indicted  for  perjury,  though  swearing 
falsely ;  the  fact  not  being  material— (See  also  Purcell  vs. 
McNamara,  8  Vesey,  jr.  324 ;  Tuclcer  vs.  Welch,  17  Mass. 
160;  Staple  vs.  Spohn,  8  Serg.  &  Rawle,  317.) 

In  this  case,  from  the  construction  we  put  on  the  bill 
of  exceptions,  it  appears  that  the  objection  was  not  that 
the  witness  was  compelled  to  answer  to  collateral  facta, 
but  to  the  right  of  the  opposite  party  to  contradict  him, 
by  showing  that  he  had  not  sworn  truly.  From  what 
has  been  said,  it  appears  there  was  no  error  in  this. 

Could  the  defendant  below  protect  himself  by  proving 
a  better  title  in  a  third  person? 

That  in  the  action  of  trover,  the  defendant  may  de- 
fend himself  by  showing  title  in  a  third  person,  is  a  rule 
frequently  laid  down  in  general  terms  in  the  boolcs.  To 
that  effect  are  the  cases  cited  by  the  plaintiff's  counsel — 
(Schermerhorn  vs.  Van  Volkenburg,  11  Johnson's  Rep. 
529,  and  Rotan  vs.  Fletcher,  15  Johnson's  Rep.  207.) 

The  action,  in  this  case,  is  detinue ;  but  it  is  not  per- 
ceived that  any  substantial  distinction  exists  betwe^i 
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the  two  actions  as  to  this  question.  A  general  or  special 
property  in  the  chattel  sued  for,  is  sufficient  to  maintain 
either  action. 

No  case  has  been  cited  to  sustain  the  position  of  the 
plaintiff's  counsel,  that  a  mere  trespasser  can  in  either 
action  set  up  an  outstanding  title  in  a  third  person,  with- 
out in  some  way  connecting  himself  with  it.  The  con- 
trary, however,  has  been  held  in  the  case  of  Duncan  va 
Spear,  11  Wend.  R.  54.  In  that  case,  it  was  determined 
that  a  mere  prior  possession  obtained  by  a  purchase  un* 
der  a  void  execution,  was  sufficient  to  prevent  the  de- 
fendant from  setting  up  a  title  in  a  third  person,  without 
shewing  some  claim,  title  or  interest  in  himself. 

The  court,  in  delivering  their  opinion,  refer  to  the  case 
of  Daniels  vs.  Bell  &.  Brown,  decreed  in  the  same  court  e 
few  years  before,  in  which  the  same  principle  was  as- 
serted. 

The  two  cases  from  11  and  15  Johnson's  Reports,  arc 
briefly  reported,  but  it  appears  in  both  cases  that  the 
defendant's  came  lawfully  into  possession,  which  mate* 
rially  distinguishes  those  cases  from  this.  In  this  case, 
the  defendant  obtained  the  possession  of  the  slaves  by 
his  marriage.  They  are  tortlously  taken  from  him  by 
the  plaintiff,  without  color  of  title  on  his  part,  or  in  any 
manner  qonnecting  himself  with  the  title.  To  permit 
each  a  defence  to  prevail,  would  be  to  encourage  violSr 
tlons  of  the  law. 

The  argument  most  relied  on  by  the  plaintiff's  coun- 
sel, and  therefore  deserving  an  answer,  is,  that  if  this 
recovery  is  allowed  against  the  plaintiff,  he  cannot  af- 
terwards protect  himself  by  the  Judgment,  if  sued  by  the 
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true  owner.  If  it  were  true,  that  by  his  tortious  act  he 
has  subjected  himself  to  two  actions,  he  certainly  cannot 
found  an  argument  on  that  fact,  for  his  impunity,  when 
■ued  by  one  whose  possession  he  has  Invaded.  But  we 
do  not  see  that  this  consequence  follows. 

The  defendant,  as  husband,  became  entitled  to  all  the 
personal  property  of  the  wife,  in  her  possession  at  the 
time  of  the  marriage,  and  may  hold  it  until  a  better  title 
is  asserted.  Having,  then,  the  right  to  the  possession,  he 
has  a  right  to  recover  for  an  injury  done  to  it ;  and  if 
the  daughter  of  the  wife,  by  virtue  of  the  anti-nuptial 
gift,  should  hereafter  assert  and  maintain  her  title  to  the 
property,  it  is  not  easy  to  conceive  on  what  principle  she 
could  recover  of  the  plaintiff  in  error,  for  an  injury  done 
to  the  possession,  at  a  time,  when  that  possession  lawAil- 
ly  belonged  to  another,  and  for  which  injury,  compensa- 
tion had  been  made. 

The  view  we  have  taken  of  this  point  of  the  cause, 
renders  it  unnecessary  to  consider  whether  the  court  de- 
creed correctly  as  to  the  legal  effect  of  the  deed  made  by 
the  wife  of  the  defendant,  a  short  time  before  the  mar- 
riage to  her  daughter.  Even  if  the  decision  of  the  court, 
that  such  a  conveyance  on  the  eve  of  marriage,  without 
notice  to  the  husband,  is  a  fraud  on  his  marital  rights, 
and  therefore  void,  per  se,  was  wrong,  it  could  not  by  pos- 
sibility prejudice  his  rights,  as  the  court  had  previously 
decided  right,  on  a  point  which  was  decisive  of  the  case. 

The  Judgment  is  affirmed. 
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STURDEVANT  VS.  THE  HEIUS  OF  MVRRELL. 

1.  By  the  act  of  eighteen  hundred  and  twenty-one,  abolishing 
the  fictitious  proceedings  in  ejectment,  and  substituting  the 
action  of  trespass — the  laws  in  force  in  relation  to  the  action 
of  ejectment,  except  so  far  as  it  related  to  the  fictitious  pro- 
ceedings, were  declared  to  be  applicable  to  the  action  of  tres- 
pass to  try  titles. 

2.  But  the  English  practice  in  relation  to  ejectment,  has  not 
been  adopted  in  this  State. 

3.  The  declaration,  in  trespass  to  try  title,  should  describe'  the 
land  in  controversy  with  so  much  particularity  and  precision, 
as  will  inlorm  the  defendant  what  he  is  to  defend  against,  and 
the  court  for  what  it  is  to  render  judgment. 

4.  Where  one  pleads  "  not  guilty  "  to  an  action  of  trespass  to  try 
title,  he  is  foreclosed  from  availing  himself  of  an  objection  to 
the  declaration — but  may,  in  error,  insist  upon  the  insufficiency 
of  the  verdict  and  judgment — And 

5.  A  verdict  and  judgment  not  specifying  the  lands,  found  ille- 
gally in  a  party's  occupancy,  with  such  certainty  as  will  show 
where  they  lie,  or  the  number  of  acres  and  extent  of  lines, — 
will  not  be  sustained. 


Error  to  the  Circuit  court  of  Mobile. 

Trespass,  to  try  title,  before  Harris^  J. 

Defendant  plead  not  guilty.  Verdict  and  Judgnoent 
for  plaintiffs;  to  reverse  which,  a  writ  of  error  was.  ta- 
ken. 

It  was,  in  part,  assigned  in  error— 

That  there  was  no  proper  or  sufficient  descriptloa  of 
the  land  sued  for,  in  the  writ,  declaration,  verdict  or 
^dgment  ;---wherefore,  for  uncertainty,  and  becaow  no 
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particular  quantity  is  named,  described  or  identified,  the 
said  proceedings  were  erroneous. 


Stewart  ^  Thornton^  for  the  plaintiff  In  error. 
Campbell,  contra. 

Thornton^  for  plaintiff.  The  first  assignment  of  error, 
l3  the  vagueness  of  the  whole  record,  from  the  writ  to  the 
Judgment,  in  the  description  of  the  land  sued  for.  It  seems 
that  the  old  rule,  was  such,  that  the  party  plaintiff  need 
not  be  specific  iu  that  particular;  but  that  he  could  point 
out  to  the  sheriff  who  had  a  habere  facias  possessionem^ 
and  take  possession  of  the  proper  land  at  his  peril.  This 
rule  was  anomalous  and  dangerous.  (See  a  case  licpit- 
Ing  it  in  this  court— Sawyer  vs.  Fitz,  4  Stew.  &  Porter, 
365,  and  the  cases  cited.)  The  preliminary  proof  of  the 
admission  of  the  secondary  evidence  of  the  certificate  of 
the  register  of  the  land  office  at  Jackson,  was  insufficient. 
(See  Mitchell  vs.  Mitchell,  3  Stew.  &  Por.  84,  and  Brad- 
ford vs.  Bradford,  in  this  court.) 

Campbell,  for  defendants  in  error.  The  description  in 
the  declaration  is  sufficient— and  if  not  sufficient,  the 
defendant  in  the  court  below,  could  not  object  after  the 
joinder  of  issue— (4  Day's  R.  448,  note;  Alk.  Dig.  265, 
266,  342;  3  Stew.  61;  Harden's  R.  57,  58,  76;  Adams' 
Eject.  18,  20;  4  Binney,  77.) 

COLLIER,  C.  J.— The  first  question  raised  in  this  case, 
l8,  as  to  the  sufficiency  of  the  declaration,  verdict  ant 
judgment,  to  entitle  the  defendants  in  error  to  their  wil^ 
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o{  habere  facids  possessionem.  The  laad  sought  to  be 
recovered,  is  described  in  the  declaration  as  ^<  situate  in 
tbe  county  of  Mobile,  on  the  south  side  of  three  mile 
creek,  at,  or  near  the  place  called  the  pass  of  suriague^ 
bounded  on  the  east  by  lands  belonging  to  Benjamin 
Dubroca,  on  the  north  by  three  mile  creek,  and  on  all 
ofher  sides  by  lands  vacant  at  the  time  the  same  was 
granted  to  the  said  John  Murrell,  that  is  to  say,  on  the 
seventh  day  of  May,  eighteen  hundred  and  four."  The 
verdict  merely  negatives  the  truth  of  the  plea,  and  finds 
the  plaintiff  guilty  of  the  trespass  charged  m  the  declara- 
tion. The  Judgment  adjudges  to  the  defendant  the  pos- 
session, describing  the  land  in  the  same  general  terms  as 
are  employed  in  the  declaration. 

By  an  act  of  the  Legislature,  passed  in  eighteen  hun- 
dred and  twenty-one,  the  fictitious  proceedings  in  the  ac- 
tion of  ejectment,  were  abolished,  and  the  action  of  tres- 
pass substituted  as  the  mode  of  trying  the  right  and  title 
to  lands,  &c.,  and  the  laws  then  in  force  in  relation  to 
the  action  of  ejectment,  except  so  far  as  it  related  to  the 
fictitious  proceedings,  were  declared  to  be  applicable  to 
tbe  action  of  trespass  to  try  titles— (Aik.  Dig.  s.  41,  42,  p. 
265.)  When  the  action  of  ejectment  was  first  intro- 
duced into  practice  in  England,  very  great  certainty  was 
required  in  describing  the  premises  in  controversy,  by 
analogy  to  a  prcecipe  quod  reddat  in  a  real  action.  But 
this  severity  has  been  relaxed  in  the  courts  of  that  coun- 
try, and  it  is  not  now  deemed  necessary  that  the  descrip- 
tion should  be  so  certain^  that  the  sheriff,  without  the  aid 
of  the  plaintiff,  may  know  of  what  to  give  possession 
Id  such  caseS)  the  sheriff  delivers  the  possession  of  tbe 
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premises  recovered,  according  to  the  plaintiff's  directi4)Q8| 
who,  in  receiving  it,  acts  at  his  peril— if  tie  talces  more 
or  other  land,  he  is  a  trespasser,  and  subjects  himself  to 
an  action,  or  the  court,  in  a  summary  way,  will  set  right 
any  injury  the  defendant  may  have  sustained  by  divest* 
ing  him  of  the  possession  of  land  not  embraced  by  the  re- 
covery against  him— (Runnlngton's  Eject.  121,  et  past; 
Adams  on  Eject.  20,  21,  22,  23,  24,  25;  4  Day's  R.  448.) 
The  English  practice  on  this  subject  has  not  been 
adopted  in  this  State.  In  Jinkins  vs.  Noel,  (3  Stew.  R. 
75,)  this  court  say,  "  that  all  reasonable  and  practicable 
certainty  of  description  should  be  required,  and  that  the 
correct  rule  of  law  does  not  permit  a  successful  plaintiff, 
by  indemnifying  the  sheriff,  or  otherwise,  to  exercise  an 
arbitrary  discretion,  as  to  the  quantity  or  particular  lo- 
cation of  the  lands  to  be  delivered  under  his  recovery ; 
but  that  the  verdict  and  judgment  must  ascertain,  to  a 
comn)on  intent,  the  precise  lot  or  tract  recovered,  and  that 
this  must  appear,  either  in  the  verdict  and  judgment,  or 
by  the  usual  reference  to  the  declaration."  And  in  other 
States,  a  similar  rule  has  been  laid  down.  In  Clark  vs. 
Clark,  (7  Vermont  R.  190,)  the  court  determined,  that  If 
lands  are  so  imperfectly  described  in  an  action  of  eject- 
ment, that  it  cannot  be  known  for  what  the  verdict  wa« 
given,  the  judgment  should  be  arrested.  In  Fen  wick  vs. 
Floyd's  lessee,  (1  Har.  &  GilPs  R.  172,)  it  is  said,  that  "an 
action  of  ejectment  is  a  remedy  given  to  the  party  to  ob- 
tain the  possession  of  lands  which  are  wrongfully  de- 
tained from  him;  and  as  the  sheriff,  after  judgment,  is  to 
deliver  tlie  possession  of  the  lands  recovered,  there  must- 
be  such  a  description  of  them,  as  will  enable  him  to  effect 
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that  purpose."  In  that  case,  the  plaintiff  in  the  eject- 
ment claimed  "two  hundred  and  fifty-one  acres,  being 
part  of  a  tract  of  land,  called,  <fec.  lying  and  being  in  the 
county,"  ike.  The  entire  tract  was  four  thousand  acres, 
and  because  a  more  particular  locality  was  not  given  to 
the  part  claimed,  the  court  held  that  the  declaration,  and 
a  writ  of  possession  conforming  to  it,  were  both  defec- 
tive. 

In  Seward  vs.  Jackson,  (8  Cowen's  R.  427,)  the  relaxa- 
tion of  the  rule  which  required  a  description  of  the  pre- 
mises in  the  declaration,  to  be  so  certain,  that  the  sheriff 
might  know  from  his  execution,  of  what  he-  was  to  de- 
liver possession,  is  said  to  have  been  productive  of  numer- 
ous and  vexatious  applications  to  correct  the  errors  of  the 
sheriff  in  delivering  possession.  And  the  settled  rule  of 
the  Supreme  court  of  New  York,  "  where  a  general  ver- 
dict is  given  for  the  plaintiff,  is,  to  restrict  him  to  the  ta- 
king possession  of  so  much  only,  as  he  gave  evidence  of 
his  title  to,  on  the  trial"— (See  also  1  Johns.  Gases,  101.) 
In  Gregory  vs.  Jacksons,  (6  Munf.  R.  25.)  a  verdict  was 
returned  in  these  words :  "  We,  of  the  jury,  find  for  the 
plaintiff,  his  term  yet  to  come,  in  four  hundred  acres  of 
land,  parcel  of  the  premises  in  the  declaration  mention- 
ed, and  in  the  possession  of  the  defendant,"  &c.  The 
Ciourt  of  Appeals  of  Virginia,  determined  that  the  verdict 
was  too  uncertain  to  warrant  a  judgment  for  the  plain-, 
tiff— inasmuch  as  it  does  not  sufficiently  designate  the 
boundaries  of  the  fbur  hundred  acres  which  it  finds  for 
the  plaintiff,  nor  refer  to  any  certain  standard  by  which 
that  defect  may  be  supplied— (See  also  Clay  vs.  White  et 
aL  l^unf.  162 ) 

8  P.  41 
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In  England,  the  action  of  ejectment  is  regarded  as 
strictly,  a  possessory  action,  and  determines  nothing  but 
the  right  of  possession  at  the  time  of  the  demise  laid  in 
the  declaration.  Here,  trespass  to  try  title'  puts  in  issue 
not  only  the  right  to  possession  at  the  time  of  suit 
brought,  but  the  fee  simple  title  also,  and  the  judgment 
is  conclusive  against  both  parties  and  their  tieirs.  The 
inconclusiveness  of  a  Judgment  in  ejectment,  and  the  un- 
Important  consequences  resulting  from  it  there,  compared 
with  a  similar  proceeding  here,  may  have  induced  the 
relaxation  in  the  English  practice.  Be  this  as  it  may, 
we  do  not  conceive  that  the  ends  of  Justice  would  be  at 
all  advanced  by  tolerjating  it  in  this  State.  Here,  the 
lands  have  been  surveyed,  and  numbered  by  surveyors 
acting  under  the  authority  of  the  federal  government. 
These  numbers  may  be  easily  ascertained  by  a  person 
desirous  of  instituting  a  suit.  If  the  lines  have  become 
so  much  effaced  by  time  or  other  cause,  that  it  is  difficult 
to  trace  them,  a  county  surveyor,  with  the  aid  of  the 
field  notes,  may  readily' ascertain  them.  And  if  it  is  ne- 
cessary before  trial,  to  give  to  the  premises  in  dispute  a 
particular  location,  upon  the  legal  sub-division  of  which 
it  is  a  part,  an  order  of  survey  may  be  obtained  for  that 
purpose,  and  the  Jury  find  by  their  verdict,  the  precise 
parcel  of  land,  of  which  the  defendant  wrongfully  with- 
holds the  possession  from  the  plaintiff. 

Again:  if  a  plaintiff  is  put  in  possession  of  land, 
which  he  has  never  recovered,  or  of  inore  than  he  re- 
covered, the  defendant  would  be  without  an  available 
redress,  to  compensate  him  for  the  time  he  was  wrong- 
fully kept  out ;  where  the  plaintiff  is  unable  to  make 
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good  any  loss  he  may  sustain  by  the  improper  execution 
of  the  judgment ;  unless  he  be  allowed  to  look  to  the 
sheriff  for  reparation.  In  any  event,  his  remedy  would 
often  be  tardy  and  vexatious,  for  unless  the  record  dis- 
cover what  particular  land  was  acljudged  to  the  plaintiff, 
it  wnuld  be  necessary  to  show  it  by  extrinsic  proof,  in 
order  to  set  right  the  proceedings  of  the  sheriff—a  fact 
which  it  would  be  often  difficult  to  prove. 

Our  conclusion  is,  that,  in  the  action  of  trespass  to  try 
title,  the  declaration  should  describe  the  land  in  contro- 
versy with  so  much  particularity  and  precision,  as  will 
inform  the  defendant  what  he  is  to  defend  against,  and 
the  court  for  what  it  is  called  on  to  render  Judgment. 
But,  in  the  present  case,  the  plaintiff  in  error  cannot  avail 
himself  of  an  objection  to  the  declaration — he  is  fore- 
closed by  having  pleaded  not  guilty  in  the  Circuit  court. 
The  statute  is  express  to  the  point— (Aik.  Dig.  s.  46,  p. 
266.)  It  is,  however,  competent  for  him  to  insist  upon 
the  insufficiency  of  the  verdict  and  judgment. 

The  jury  have  found  the  plaintiff  guilty  of  the  illegal 

occupancy  of  lands  belonging  to  the  defendants,  but 

* 

where  these  lands  can  be  found  we  are  not  informed. 
They  are  bounded  on  the  east  by  lands  belonging  to 
Dubroca,  on  the  north  by  three  mile  creek— but  the  re- 
cord is  entirely  silent  as  to  the  extent  of  the  lines  run- 
ning from  north  to  south,  or  from  east  to  west.  These 
must  be  ascertained  by  a  survey,  aided  by  the  Spanish 
Archives,  in  regard  to  the  domain  claimed  by  Spain  in 
the  year  eighteen  hundred  and  four,  within  the  present 
limits  of  this  State— a  task  requiring  the  exercise  of 
judgment  and  industry.     The  land  in  dispute  may,  from 
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any  thing  appearing  to  us,  contain  five,  or  fifty  thousand 
acres :  the  judgment  does  not  warrant  the  issuance  of 
an  execution  for  any  definite  number,  and  because  of  its 
uncertainty,  cannot  be  sustained. 

The  questions  of  law  arising  upon  the  bill  of  excep- 
tions, we  have  not  had  leisure  to  examine,  and  as  the 
defendant's  counsel  has  intimated  that  they  will  not 
arise  upon  another  trial,  we  have  declined  their  consid- 
eration. 

The  judgment  is  reversed,,  and  the  cause  remanded. 
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ROGERS  VS,  RAWLINGS  Ct  al. 

1.  By  the  terms  of  the  act  of  Congress  of  the  tenth  of  May, 
eighteen  hundred,  a  forfeiture  did  not  accrue  immediately  on 
the  faiUire  of  a  purchaser  of  lands,  to  pay  within  the  period 
of  time,  for  which  a  delay  of  payment  was  given.  The  latids 
did  not  revert,  until  after  they  were  again  offered  for  sale  in 
the  manner  specified  in  the  act. 

2.  The  act  of  Congress  of  the  second  of  March,  eighteen  hun- 
dred and  twenty- one,  was  a  proposal  to  extend  the  term  of 
payment  many  years,  and  required  of  the  party  accepting  of 
the  extension,  to  make  a  written  declaration  of  his  assent  to 

,  the  provisions  of  the  act :  one  of  which  declared,  that  the  land 
on  which  the  further  credit  was  taken,  should  be  ipso  facto 
forfeited  to  the  United  States,  it  the  payments  were  not  made 
within  three  months  after  the  day  appointed  for  the  payment 
of  the  last  instalment, — which  became  due  on  the  thirtieth  of 
September,  eighteen  hundred  and  twenty-eight. 

3.  The  act  of  Assembly  of  this  State,  of  the  fourteenth  of  June, 
eighteen  hundred  and  twenty-one,  invested  the  executor  or 
administrator  of  the  decedent,  with  authority  to  claim  the  be- 
nefits of  the  act  of  Congress,  on  behalf  of  the  estates  they  re- 
presented. 

4.  All  the  acts  of  Congress  for  the  relief  of  the  purchasers  of 
public  lands,  expired  on  the  fourth  of  July,  eighteen  hundred 
and  twenty-nine ;  and  all  lands  sold  on  credit,  and  not  paid 
for  on  the  fourth  of  October,  eighteen  hundred  and  twenty- 
nine,  on  that  day,  reverted  to  the  United  States:  and  every  in- 
terest of  a  purchaser,  or  derived  from  him,  was  at  an  end. 

5.  A  forfeiture  under  this  and  similar  acts,  requires  no  act  of  en- 
try on  the  part  of  the  United  States,  to  make  it  complete  and 
effectual. 

6»  The  acts  of  Congress  of  eighteen  hundred  and  thirty,  and 
eighteen  hundred  and  thirty-one,  do  not  revive  the  estates  of 
purchasers,  previously  forfeited  to  the  United  States. 
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7.  The  act  of  the  thirty-first  of  March,  eighteen  hundred  and 
thirty,  gives  a  right  of  pre-emption  of  lands  forfeited,  to  the 
purchasers,  until  the  fourth  of  July,  eighteen  hundred  and 
thirty-one,  upon  their  paying  the  minimum  price  per  acre,  in 
addition  to  the  amount  theretofore  paid  thereon  and  forfeited; 
provided  the  price,  including  what  had  been  paid,  and  the 
amount  to  be  paid,  should  exceed  three  dollars  and  fifty  cents 
per  acre. 

8.  And  where  one  had  paid  more  than  three  dollars  and  fifty 
cents  per  acre,  when  the  purchase  was  made,  his  heirs  and  as- 
signs became  entitled  to  a  patent  without  payiiig  any  more 
money. 

9.  The  act  of  the  twenty-fifth  of  February,  eighteen  hundred 
and  thirty-one,  extended  a  similar  benefit  to  the  purchasers, 
their  heirs  or  assigns,  of  all  the  forfeited  lands  which  original- 
ly sold  for  less  than  fourteen  dollars ;  if  one  dollar  and  twenty- 
five  cents  per  acre  had  been,  or  should  thereafter  be  paid. 

10.  But  the  creditor  of  a  purchaser,  has  no  legal  or  equitable 
right,  to  insist  on  the  gratuity  bestowed  in  the  act. 

11.  A  widow  is  not  entitled  to  dower,  of  lands  once  purchased 
of  the  United  States,  but  which  have  been  subsequently  for- 
feited. 

Error  to  the  Circuit  court  of  Madison. 

Petition  for  dower,  tried  before  Lane,  J. 

The  plaintlflF  instituted  proceedings  in  the  Circuit  court 
of  Madison  county,  praying  that  dower  might  be  allotted 
to  her  in  two  quarter  sections  of  land  described  in  the 
petition.  The  court  below  dismissed  the  petition,  oa 
the  ground,  that  the  husband  of  the  plaintiff,  in  his  life 
time,  was  not  seized  of  such  an  estate  as  to  vest  in  bis 
widow  a  right  of  dower,  and  this  Judgment  was  removed 
to  this  court  by  writ  of  error. 

The  title  to  each  quarter  section  was  similar,  and  may 
be  thus  stated.     In  February,  eighteen  hundred  and 
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eighteen,  one  Samuel  Dickson,  purchased  the  lands  from 
the  United  States,  paid  one  fourth  part  of  the  purchase 
money,  and  received  a  credit  for  the  other  three  fourths, 
under  the  then  existing  laws.  Certificates  of  the  pur* 
chase  were  issued  to  him  in  the  usual  form,  which  he 
transferred  by  endorsement,  to  William  A.  Rogers,  the 
husband  of  the  plantiff.  Rogers  died  in  the  year  eighteen 
hundred  and  twenty,  then  being  in  possession  of  the 
lands,  and  holding  the  certificates  of  purchase  issued  to 
Dickson.  One  Weeden  administered  on  his  estate,  and 
as  administrator,  claimed  for  the  estate  of  his  intestate, 
the  benefit  of  the  further  credit  allowed  by  the  act  of 
^Congress  of  the  second  of  March,  eighteen  hundred  and 
twenly-one,  under  the  provisions  of  which,  he  surrender- 
ed Jhe  certificates  of  purchase  issued  to  Dickson,  and  re- 
ceived from  the  proper  officer,  others  of  further  credit, 
which  he  afterwards  sold  and  transferred  to  one  Amos 
Johnson,  under  an  authority  supposed  to  be  given  by  a 
private  act  of  the  legislature  of  this  State.  After  several 
intermediate  assignments,  these  certificates  came  to  the 
possession  of  the  defendant  Rawlings  in  October,  eigh- 
teen hundred  and  twenty-eight,  who  afterwards  obtained 
patents,  which  were  issued  in  his  name,  as  the  assignee 
of  Dickson.  No  payment  was  ever  made  on  tlie  lands, 
except  the  one  fourth  paid  by  Dickson,  at  the  time  of 
the  purchase,  and  Rawlings  became  entitled  to  patents, 
under  acts  of  Congress  of  the  thirty -first  of  March,  eigh- 
teen hundred  and  thirty,  and  the  twenty-fifth  of  Febru- 
ary, eighteen  hundred  and  thirty-one. 

The  counsel  for  the  plaintiff  insisted— 

1.  That  the  estate  vested  in  Rogers,  was  of  auch  a  na- 
ture as  to  entitle  his  widow  to  dower. 
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2.  That  her  title  was  not  divested  by  the  sale  of  the 
lands  made  by  VVeeden,  under  the  private  act  of  the  le- 
gislature.    And 

3.  That  notwithstanding  the  forfeiture  of  the  lands,  . 
because  of  the  non  payment  of  the  purchase  money,  and 
their  consequent  reversion  to  the  United  States,  she  was 
re-vested  with  her  original  title  and  estate,  by  virtue  of 
the  acts  of  Congress  of  eighteen  hundred  and  thirty,  and 
eighteen  hundred  and  thirty-one,  and  thus  became  enti- 
tled to  demand  dower  in  the  lands  sued  for. 

Robinson,  for  the  plaintiff  in  error. 
Hopkins,  contra, 

GOLDTHWAITE,  J.— It  will  not  be  necessary,  in  this 
case,  to  examine  the  first  two  positions  assumed,  as  the 
conclusion  to  which  we  have  arrived  on  the  third,  is  in 
our  opinion  decisive  of  the  claim. 

The  act  of  Congress  of  the  tenth  of  May,  eighteen  hun- 
dred, prescribing  the  terms  and  conditions  on  which  the 
sales  of  the  public  lands  of  the  United  States  should  be 

m 

made,  was  in  force  at  the  time  of  the  purchase  made  by 
Dicl^son,  and  these  lands  were  consequently  within  its 
provisions,  as  they  were  but  partially  paid  for.  By  the 
terms  of  this  act,  a  forfeiture  did  not  accrue  immediately 
on  the  failure  to  pay  within  the  period  of  time  for  which 
a  delay  of  payment  was  given.  The  lands  did  not  ab- 
solutely revert  to  the  United  States,  until  after  having 
been  offered  for  sale  in  a  particular  manner  specified  by 
the  act.  I  am  not  aware  that  any  eflFort  was  ever  made 
to  forfeit  any  lands  under  the  provisions  of  the  act  of 
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eil^teen  huDdred,  and  perhaps  it  was  never  contempla* 
ted  that  the  provisions  of  this  act  couid  be  changed,  so  u 
to  affisct  a  purchaser  without  his  assent  to  the  modiflcft- 
tioo  of  his  contract.  Be  this  as  it  may,  it  cannot  be 
doubted  that  the  contract  could  be  modified  with  the  as* 
•ent  of  the  purchaser  or  his  legal  representatives.  The 
act  of  the  second  of  March,  eighteen  hundred  and  twai* 
ty-one,  was  a  proposal  on  the  part  of  the  Uoited  States^ 
to  extend  the  term  of  payment  for  many  years,  and  re- 
quired of  the  party  accepting  this  extension,  to  sign  n 
declaration  in  writing,  of  his  assent  to  the  provisions  of 
this  act,  one  of  which  declared  the  land  on  which  the 
ftirther  credit  is  taken,  shall  be  ipso  facto  forfeited  to  the 
United  States,  if  the  payments  were  not  made  within 
three  months  after  the  day  appointed  for  the  payment  of 
the  last  ini^alment,  which  became  due  on  the  thirtieth 
of  September,  eighteen  hundred  and  twenty-eight  No 
mode  is  pointed  out  by  this  act,  by  which  the  represent 
tatives  of  a  deceased  purchaser,  or  assignee  of  a  purchar 
ser,  might  avail  themselves  of  its  benefits.  The  Leglslar 
tore  of  Alabama,  by  its  act  of  the  fourteennth  of  June, 
eighteen  hundred  and  twenty-one,  (Laws  of  Ala.  344,) 
invested  the  executor  or  administrator  of  the  decedenti 
with  authority  to  claim  the  benefits  of  this  act  of  Cont 
fresSyOa  behalf  of  the  estates  which  were  represented  by 
tbooL  Acting  under  the  authority  conferred  in  this 
manner,  Weeden,  the  administrator  of  Rogers,  in  behalf 
of  his-  estate,  claimed  the  further  credit,  and  surrendered 
(be  certificates  of  purchase  which  had  been  transferred 
bgr  Ploksfm;  and  certificates  of  furttier  credit,  under  the 
Mt  of  Ctoograti^  were  lasued.  Thus  the  contract  of  IMck* 
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•on  With  the  United  States,  under  the  act  of  Congress  o^  *' 
the  tenth  of  May,  eighteen  hundred,  was  modified,  and  a 
new  contract  entered  into,  to  be  governed  and  controlled 
.by  the  act  of  the  second  of  March,  eighteen  hundred  and 
twenty-one. 

All  the  acts  of  Congress  for  the  relief  of  the  purchasers 
tff  the  public  lands,  expired  on  the  fourth  day  of  July, 
eighteen  hundred  and  twenty-nine,  until  which  time 
they  had  been  continued  by  several  other  acts  of  Con- 
gress; and  after  giving  tlie  utmost  latitude  to  their  terms,  * 
it  will  be  seen  that  all  lands  sold  on  credit,  and  not  paid 
for  on  the  fourth  day  of  October,  eighteen  hundred  and 
twenty-nine,  on  that  day  reverted  to  the  United  States, 
and  every  interest  of  a  purchaser,  or  derived  from  him, 
was  at  an  end.  It  has  hitherto  been  settled  by  decisions 
of  this  court,  that  the  forfeiture  under  these  and  similar 
acts,  requires  no  act  of  entry  on  the  part  of  the  United 
States,  to  mai^e  it  complete  and  effectual— (Gill  vs.  Tay- 
lor, 3  Porter's  R.  182 ;  Kennedy  &  Moreland  vs.  McCart- 
ney, 4  Porter's  R.  141.) 

As  all  the  estate  of  Dickson,  or  those  claiming  under 
him,  was  thus  forfeited  in  eighteen  hundred  and  twenty* 
nine,  it  would  not. be  necessary  to  make  any  further  ex* 
amlnation  of  this  case,  if  it  was  not  supposed  that  the 
previous  estate  of  Rogers,  and  consequently  his  widow's 
right  of  dower,  was  revived  by  the  acts  of  Congress  of 
dghteen  hundred  and  thirty,  and  eighteen  hundred  and 
thirty-one. 

The  first  of  these  was  passed  the  thUrty-first  of  Marcb, 
eighteen  hundred  and  thirty,  and  directs  that  all  pur- 
eliaaers,  their  heirs  or  assignees,  of  lands  forfeited,  rtiall 
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have  a  right  of  pre-emption  of  the  same  lands,  until  th% 
fourth  day  of  July,  eighteen  hundred  and  thirty-one,  upon 
their  paying  into  the  proper  office,  the  sum  per  acret 
which  shall,  at  the  time  of  payment,  be  the  minimum 
price  per  acre,  of  the  public  lands  of  the  United  States^ 
in  addition  to  the  amount  heretofore  paid  thereon  and 
forfeited ;  provided,  that  the  price,  including  what  has 
already  been  pmid,  and  the  amount  to  be  paid,  shall  not 
exceed  three  dollars  and  fifty  cents  per  acre. 

One  of  the  quarter  sections  of  land  having  been  pur* 
chased  at  a  sum  exceeding  fourteen  dollars  per  acre« 
more  than  three  dollars  and  fifty  cents  was  paid  by  Dick* 
son  at  the  time  when  the  purchase  was  made,  and  con* 
sequently  his  heirs  or  assignees  became  entitled  to  a  pa* 
tent,  without  their  paying  any  more  money.  The  act 
of  the  twenty-fifth  of  February,  eighteen  hundred  and 
thirty-one,  extended  a  similar  benefit  to  the  purchasers, 
their  heirs  or  assignees,  of  all  the  forfeited  lands  which 
originally  sold  for  less  than  fourteen  dollars,  if  one  dol* 
lar  and  twenty-five  cents  per  acre,  had  been,  or  should 
thereafter  be  paid.  Under  this  last  act,  the  heir  or  assignee 
of  Dicicson  became  entitled  to  a  patent  for  the  other  quar* 
ter  section,  as  more  than  that  sum  was  paid  by  him  at 
the  time  of  the  purchase. 

It  is  obvious,  from  the  terms  used  by  this  act,  that  it 
was  contemplated  to  bestow  a  benefit  on  the  purchaser, 
bis  heir  or  assignee,  and  it  must  be  considered  as  a  mere 
gratuity  on  the  part  of  the  United  States  to  those  indl* 
viduals  who  were  considered  as  the  most  fit  and  proper 
subjects  to  receive  the  donation  or  benefit.  It  could  not 
be  contended,  with  any  propriety,  that  a  creditor  of  a 
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purchaser  would  have  any  iQgal  or  equitable  right  to  In* 
^i  on  thia  gratuity.  If  the  case  could  be  supposed,  of 
one  dying  embarrassed  with  debt,  the  claim  of  the  credi*" 
tor,  however  morally  just,  could  not  be  permitted  to  6i* 
vest  the  heir  of  the  purchaser,  of  the  bounty  ccmferred  on 
him  by  the  munificence  of  the  government.  In  legisla* 
ting  on  such  a  subject,  the  respective  claims  of  creditors^ 
widows  and  heirs,  might  well  be  considered  and  appor- 
tioned, but  it  is  not  for  a  court,  in  giving  a  construction 
to  a  statute,  to  depart  from  the  plain  and  obvious  inten- 
tion of  those  who  framed  it,  in  order  to  substitute  its  own 
views  of  Justice  and  equity,  in  the  place  of  the  clear  and 
manifest  directions  of  the  law. 

As  we  have  arrived  at  the  conclusion,  that  the  land 
was  ipso  facto  forfeited  to  the  United  States  in  eighteen 
hundred  and  twenty- nine,  by  the  omission  to  pay  the 
extended  debt,  and  that  the  widow  can  claim  nothing 
under  the  subsequent  acts  of  Congress,  it  is  not  necessary 
to  investigate  any  question  which  may  be  supposed  to 
exist  between  the  defendant,  Rawlings,  as  the  purcliaser 
under  the  sale  made  by  Weeden,  and  the  heirs  of  Rogers^ 
as  it  cannot  in  any  manner  affect  the  present  claini« 

Let  the  judgment  be  afllrmed« 


THE  SUPREME  COURT  OF  ALABAMA. 


398 


Hitchcock  et  al.  va.  Lukens  4l  Son. 


HITCHCOCK  et  al.  vs.  LUKENS  4b  SON.  Jg    «»| 

I    8p333 
1 108    C73 

1.  To  authorise  a  party  to  recover  upon  a  count  in  the  declara*  "^^m 
tion,  alleging  a  special  contract,  it  is  necessary  to  shew  a  coi|-  ffl  ^^ 
tract  substantially  as  alleged. 

2.  But  it  is  competent  for  a  plaintiff,  where  no  special  contract  is 
proved,  if  he  have  a  good  cause  of  action,  to  recover  either  in 
a  general  indebitatus  assumpsit^  quanturn  meruit^  or  quan* 
turn  valebant^  as  the  proof  may  warrant. 

8.  Where  one  man  has  money  in  his  hands,  which  ex  eyiio  ef 
hcno  belongs  to  aoothcr,  if  there  be  no  contract,  modifymg  or 
controlling  the  general  liability  to  pay,  the  person  entitled  to 
the  money  may  recover  in  an  action  for  mceney  had  and  re- 
ceived  to  his  use. 

4.  Nor  is  it  necessary  {hat  there,  should  have  been  any  agreement 
between  the  parties,  to  entitle  the  plaintiff  to  maintain  this  ac* 
tion — ^for  the  law  creates  the  privity  and  the  promise. 

B.  If  money  be  ^iven  to  one  person  to  deliver  to  a  thirds  the  right 
to  the  money  is  transferred  to  the  latter,  and  he  may  maintaio 
'  action. 

6.  Nor  does  the  statute  of  frauds  interpose  a  barrier  to  a  recovery 
in  such  a  case — as  the  undertaking  is  not  to  answer  for  the 
debt,  default,  or  miscarriage  of  Jhother,  but  to  pay  the  money 
of  another  already  received,  or  when  received,  to  a  third  per« 
son. 

7.  Where  the  execution  of  a  trust  creates  a  mere  monied  demand 
upon  th«  trustee  for  a  sum  certain,  or  which  may  be  redmed 
to  a  certainty  by  a  reference  to  something  else,  there  is  no 
principle  of  law  which  renders  necessary  a  resort  to  equity. 

9*  If  «  contract  under  seal  be  so  executed,  as  not  to  authorise  a 
party  injured  by  its  breach  to  sue  upon  it,  he  may  brine  as- 
sumpsit, and  make  the  contract,  ihducement  by  his  dedara* 

*    lioDi  or  give  it  in  evidence,  without  noticing  it  in  the  pleading^. 
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Error  to  the  Circuit  court  of  Mobile. 

This  was  an  action  of  assumpsit,  by  Lukens  &  Son, 
against  Hitchcock  &  Williams. 

The  declaration  contained  two  counts— one  speciali 
and  one  common  count,  for  money  had  and  received. 
•  The  special  count  alleged,  that  in  consideration  that 
the  plaintiffs  would  relinquish  their  lien,  acquiVed  by 
execution,  on  a  judgment  against  George  Darts,  on  cer- 
tain property  of  Davis,  that  the  defendants  promised, 
that  as  soon  as  the  defendants  should  sell  said  property, 
as  joint  trustees  of  Davis,  they  would  pay  the  plaintiffs. 
That  in  consideration  thereof,  the  pjjiintiffs  did  relin- 
quish theiiijen.  That  the  defendants,  as  joint  trustees, 
and  for  the  benefit  of  plaintit!s,  did  sell  said  property, 
and  received  two  thousand  dollars,  whereby  they  be- 
came liable — and  upon  this,  a  super  se  assumpsit  was 
laid. 

The  defendants  pleaded  non-assumpsit  and  the  statute 
of  frauds,  in  which  issue  was  joined. 

There  was  u  verdict  for  the  plaintiffs,  and  a  bill  of 
exceptions  taken  by  the  defendants  on  the  trial. 

The  plaintiffs  gave  in  evidence  a  deed  of  trust  under 
seal,  signed  by  George  Davis  and  by  the  defendants  only. 
The  deed  recited,  that  divers  judgments  (twelve)  had  been 
rendered  against  George  Davis,  (amounting,  besides  costSi 
to  two  thousand  nine  hundred  dollars;)  that  executions 
on  those  judgments  had  been  levied  on  a  steam-boat, 
fourteen  horses,  carriages,  <kc. ;  that  the  creditors  had 
tonsented  to  extend  the  time  of  payment  till  the  first  af 
April ;  provided,  all  the  property  described  could  be  se- 
cured, and  held  subject  to  the  payment  of  the  judgments 


THE  SUPREME  COURT  OF  ALABAMA. 


dss 


Hitchcock  et  aL  v$,  Lukens^^A.  Son. 


according  to  their  priority;  the  trustees  (the  defendants) 
wera  to  sell  the  property  and  pay  the  judgments,  by  the 
first  of  April.  It  was  specially  provided,  that  the  defen* 
dants  were  not  to  be  responsible  for  any  loss  or  injury  to 
the  property. 

The  plaintiffs  also  gave  in  evidence,  that  they  had  di« 
rected  the  sheriff  not  to  proceed  any  further  in  their  ex* 
ecution ;  'but  it  was  not  shewn,  nor  the  return  on  It. 
They  offered  evidence  to  shew  that  their  execution  had 

« 

precedence  over  the  others,  except  as  to  one  foT  two  hun- 
dred dollars.  They  also  offered  evidence,  conducingto 
prove,  that  the  defendants  had  sold  a  considerable  por- 
tion of  their  property,  and  that  they  had  received  about 
eighteen  hundred  dollars ;  and  also  proved  a  demand  of 
the  defendants  of  payment. 

The  court  refused  to  instruct  the  jury,  that  it  was  ne- 
cessary that  the  plaintiffs  should  prove  the  execution  and 
return,  to  shew  that  it  was  unsatisfied :  also,  that  the 
contract  being  under  sea),  that  the  plaintiffs  could  not 
recover:  also,  that  to  recover  on  the  first  count,  they  must 
prove  a  special  contract  as  therein  declared  on— and  that 
if  the  contract  proved  was  variant,  they  could  not 
recover  on  that  count:  also,  that  if  no  other  contract  liad 
been  made  by  the  defendants  than  the  deed  of  trust,  it- 
was  not  sufllcient  to  charge  them  under  the  first  count : 
also,  that  the  deed  did  not  furnish  sufficient  evidence  of 
consideration,  necessary  to  support  the  first  count :  and 
charged  that  the  waiver  of  lien  of  execution,  by  the  plain- 
tiffs,  as  averred  by  the  deed,  was  a^sufflcient  considera- 
tion to  support  the  promise  in  favor  of  the  plaintiffs:  al- 
so, that  if  the  money  was  received  by  the  defendants,  as 
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tru^teea  only,  that  they  could  not  be  sued  for  it  by  the 
plaintiffs  at  law:  and  charged,  that  if  the  jury  believed 
the  defendants  had  made  the  money  under  the  deed,  that 
ibe  plaintiffs'  execution  had  a  precedent  lien,  and  that 
there  was  a  surplus  after  all  expenses,  and  that  for  ^ucb 
a  BUrpluS;  an  action  at  law  could  be  maintained. 

The  defendants  gave  in  evidence,  a  judgment  recovered 
against  them  (for  the  loss  of  a  negro  killed  on  the  steam 
boat)  for  one  thousand  dollars.  They  offered  also  evi- 
dence to  prove,  that  they  had  employed  a  captain  to  taa,^ 
nage  the  steam  boat ;  that  this  employment  was  Judi- 
ciously made,  and  that  it  was  the  captain's  neglect,  and 
not  theirs,  which  was  the  cause  of  the  recovery  against 
them.     This  last  evidence  the  court  rejected^ 

The  defendants  requested  the  court  to  charge,  that  if 
the  payment  of  the  judgment  of  one  thousand  dollars, 
exhausted  the  money  in  their  hands,  that  the  plaintiffs 
were  not  entitled  to  recover. 

The  court  did  charge,  that  if  over  and  above  the  amount 
of  said  recovery  and  their  compensation,  defendants  had 
received  enough  money  to  pay  the  plaintiffs,  that  the  re* 
eovery  against  them  for  negligence  should  not  effect  them; 
but  if«  not  enough,  that  the  plaintiffs  demand,  if  provoi 
according  to  the  construction  of  the  deed,  had  precedence 
over  the  amount  of  that  recovery  against  them.  All  wliifib 
was  excepted  to  and  relied  on  as  error. 

Thornion^  for  plaintiffs  in  error. 

COLLIER,  C.  J.— To  authorise  a  party  to  recove^uppn 
a  coatract  in  the  declaration,  alleging  a  special  contract* 
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it  is  necessary  to  show  a  contract  substantially  as  al- 
leged.  But  it  is  competent  for  a  plaintiff,  wliere  no  spe- 
cial  contract  is  proved,  if  he  have  a  good  cause  of  action, 
to  recover,  either,  in  a  general  idebitatus  assumpsit^  quan^ 
turn  meruit^  or  quantum  valebant^  as  the  proof  may  war- 
rant. In  the  present  case,  we  are  not  informed  by  the 
record  that  there  wad  an  express  contract  between  the 
parties,  either  special  or  otherwise ;  we  will  then  en- 
quire  if  there  was  any  objection  to  a  recovery  upon  the 
second  count,  for  money  had  and  received. 

Where  one  man  has  money  in  his  hands,  which  ex 
iBquo  et  bono  belongs  to  another,  if  there  be  no  contract  mo- 
difying  or  controlling  the  general  liability  to  pay,  the 
person  entitled  to  the  money  may  recover  in  an  action  for 
money  had  and  received  to  his  use.  Nor  is  it  necessary 
that  there  should  have  been  any  agreement  between  the 
parties,  to  entitle  the  plaintiffs  to  maintain  this  action. 
In  Neilson  vs.  Blight,  (1  Johns.  Cases,  205,)  it  was  deci- 
ded, that  where  an  agent  receives  goods,  on  condition  to 
pay  a  creditor  of  the  principal,  (who  is  ignorant  of  the 
arrangement,)  a^  sum  of  money  out  of  the  proceeds,  and 
the  goods  are  sold,  the  creditor  may  maintain  an  action 
for  money  had  and  received  against  the  agent.  ^ 

In  Hall  vs.  Marston,  (17  Mass.  B.  575,)  it  appeared  that 
one  Bradford  was  indebted  to  the  plaintiff  and  to  the  de- 
fendant,  in  the  sum  of  thirteen  hundred  dollars,  and  re^ 
tnitted  to  the  latter  a  bill  of  exchange,  with  these  instruc- 
tions: "  Please  to  do  the  needful  with  the  bill,  and  when 
In  cash,  have  the  goodness  to  pay  Mr.  Jacob  Hall,  distil- 
ler, Boston,  two  hundred  dollars,  and  take  his  receipt, 
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and  plaee  the  balance  to  my  credit,  and  you  will  much 
oblige,"  &c. 

The  bill  was  accepted  and  paid,  but  the  defendant  did 
not  pay  any  part  of  it  to  the  plaintiff.  And  this  action 
was  brought  to  recover  the  two  hundred  dollars.  The 
court  considered  it  as  well  settled,  that  if  one  man  pro- 
mises another,  for  a  valuable  consideration,  to  pay  a  third 
a  sum  of  money,  the  latter  may  maintain  assumpsit  for 
mon^  had  and  received.  It  is  further  said,  that  there 
are  many  cases  in  which  that  form  of  action  is  support- 
ed, without  any  other  privity  between  the  parties,  than 
what  the  law  creates.  "  Whenever  one  man  has  in  his 
hands  the  money  of  another,  which  he  ought  to  pay  over, 
he  is  liable  to  this  action,  although  he  has  never  seen  ot 
heard  of  the  party  who  has  the  right ;  if  he  cannot  show 
that  he  has  the  legal  or  equitable  ground  for  retaining 
it, •the  law  creates  the  privity  and  the  promise."  So,  if 
money  be  given  to  one  person  to  deliver  to  a  third,  the 
right  to  the  money  is  transferred  to  the  latter,  and  he 
may  bring  this  action— (To  the  s.  p.  Dumond  vs.  Car- 
penter, 3  Johns.  R.  183 ;  Raymond  vs.  Bearnard,  12  John. 
R.276;  Goodridge  et  al.  vs.  Lord,  10  Mass.  R.  487;  Tind- 
lay  vs.  Adams,  2  Day's  R.  369 ;  7  Har.  <fc  Johns.  R.  157; 
Williams  vs.  Everit,  14  East's  R.  582;  1  Com.  Dig.  ^^ 
sumpsit,  E.)  The  statute  of  frauds  interposes  no  barrier 
to  a  recovery  in  such  a  case— the  undertaking  of  a  de- 
fendant is  not  to  answer  for  the  debt,  default,  or  mifl- 
carriage  of  another,  but  to  pay  the  money  of  another  al- 
ready received,  or  when  received,  to  a  third  person.  It  is 
an  agreement  to  perform  an  agency,  and  the  reception 
of  the  money  creates  a  sufficient  consideration  to  support 
it. 
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•  The  idea,  that  if  the  plaintiffs  received  the  money 
sought  to  be  recovered  of  them  by  the  sale  of  property, 
conveyed  to  them  in  trust,  to  sell  for  the  defendants  be- 
nefit, th^y  are  not  chargeable  at  law,  is  not  well  foun- 
ded.  Trustees,  if  faithless  or  perverse,  may  be  compelled, 
in  equity,  to  execute  their  trust,  or  they  may  be  required 
to  discover  how  they  have  executed  it,  and  account  to  their 
eestuVs  que  trust.  But  where  the  execution  of  tbe  trust 
creates  a  mere  monied  demand  upon  tlie  trustee  for  a 
sum  certain,  or  which  may  be  reduced  to  a  certainty  by 
a  reference  to  soniething  else,  there  is  no  principle  of  law 
which  would  render  necessary  a  resort  to  equity.  In 
the  case  at  bar,  it  appears  from  the  deed  of  trust,  that 
the  defendant  was  an  execution  creditor  of  one  Davis, 
who  being  desirous  of  paying  him,  as  well  as  others, 
who  had  executions  against  his  estate,  conveyed  a  con- 
siderable amount  of  personal  property  to  the  plaintiffs, 
in  trust,  to  sell,  and  with  the  proceeds  to  pay  the  execu- 
tion creditors  according  to  their  legal  priority  or  prefer- 
ence. Ttie  plaintiffs  sold  a  part  or  all  the  property, 
which  yielded  largely  more  than  a  sum  sufficient  to  sa- 
tisfy the  execution  of  the  defendants,  or  any  other  having 
a  prior  lien.  It  is,  then,  clear,  that  the  plaintiffs  have 
money  In  their  hands,  which  ex  cequo  et  bono  should  be. 
paid  over  to  the  defendants. 

To  entitle  the  defendants  to  recover,  there  could  have 
been  no  necessity  for  producing  their  ^execution,  for  any 
other  purpose  than  to  show  its  amount,  and  the  time  of 
its  issucmce  by  tbe  clerk,  and  reception  by  the  sheriff ; 
and  its  production  might  be  dispensed  with,  and  the  ex- 
ecutian  docket  substituted  to  prove  these  facts,  if  the  she- 
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riff  had  failed  to  return  it  to  the  proper  depository  ac- 
cording to  its  mandate. 

The  deed  of  trust  recites  the  agreement  by  the  execu- 
tion creditors,  to  delay  a  collection  of  their  Judgments 
until  the  first  day  of  April  after  its  execution,  upon  the 
property  conveyed  by  the  deed,  being  secured  far  their 
benefit.  Now,  it  was  not  necessary  to  the  maintenance 
of  the  defendants  action,  to  show  that  they  had  caused 
tlie  sheriff  lo  withdraw  the  levy  of  their  execution,  and 
return  it  unsatisfied.  If  the  defendants  had,  in  despite 
of  the  agreement  recited  in  the  deed,  collected  their  Judg- 
ment, it  would  have  been  ah  available  defence,  which  it 
was  incumbent  on  the  plaintiffs  to  make  out.  But  the 
defendants  did  show,  prima  facie,  that  they  did  not  com- 
mit a  breach  of  the  agreement,  for  they  directed  the  she- 
riff^ to  suspend  proceedings  upon  the  execution. 

It  is  argued  for  the  plaintiffs,  that  conceding  their  lia- 
bility, yet  they  are  not  chargeable  in  assumpsit;  that  their 
contract  being,  under  seal,  some  other  action  suited  to  its 
dignity,  should  have  been  brought.  This  argument  would 
be  very  forcible,  if  the  defendants  were  parties  to  the 
deed ;  but  they  are  not,  and  consequently  can  maintain 
no  action  upon  it.  If  a  contract  under  seal,  be  so  execu- 
ted as  not  to  authorise  a  party  injured  by  its  breach,  to 
sue  upon  it,  he  may  bring  assumpsit,  and  make  the  con- 
tract inducement  by  his  declaration,  or  give  it  in  evi- 
dence, without  noticing  it  in  the  pleadings,  according  as 
it  may  be  necessary  to  make  out  his  case — (Gouverneur 
et  al.  vs.  Elliott  and  wife,  2  HalPs  Rep.  211.)  In  Arnold 
vs.  Hickman,  (6  Munf.  R.  15,)  it  was  determined,  that 
where  a  Judgment  assigned  by  a  sealed  instrument  was 
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afterwards  reversed,  assumpsit  was  the  proper  action 
against  the  assignor ;  because  the  deed  of  assignment 
was  not  the  ground,  but  only  inducement  to  the  action. 
And  In  Baird  &  Briggs  vs.  Blaigrove's  ex'or,  (1  Wash.  R. 
170,)  an  action  of  assumpsit  was  brought  upon  a  state  of 
facts,  in  some  respects  not  much  unlilte  those  shown  in 
the  present  case.     There,  the  declaration  stated,  that  the 
plaintiffs  having  obtained  a  judgment  against  one  Jere- 
miah Glenn,  and  being  willing  to  give  to  him  an  oppor- 
tunity of  disposing  of  his  property  to  the  best  advantage, 
to  enable  him  to  satisfy  the  Judgment,  an  agreement 
was  entered  into  between  the  plaintiffs,  Glenn,  and  the 
testator  of  the  defendant,   whereby  the  testator  bound 
himself  to  se(»  the  balance  of  the  debt,  interest  and  cost, 
(which  should  remain  unsatisfied  by  the  property  which 
Glenn  might  sell  for  that  purpose,)  paid  by  October,  se- 
venteeen  hundred  and  seventy-five.     That  the  intention 
of  the  agreement  was  to  favor  Glenn,  by  enabling  him 
to  sell  his  property  at  the  highest  price.     That  in  con- 
sideration thereof,  the  testator  afterwards,  &c.  assumed 
upon  himself  to  pay  such  balance  when  required.     The 
declaration  then  avers,  that  a  sale  was  made,  and  a  ba- 
lance still  remained  unsatisfied,  of  which,  &c.  whereby, 
&c  nevertheless,  &c.     The  agreement  stated  in  the  de- 
claration had  three  scrolls,  one  opposite  each  signature : 
but  no  part  of  the  agreement,  either  in  the  beginning, 
conclusion,  or  attestation,  says  any  thing  about  its  being 
sealed.     The  court  inclined  to  the  opinion,  that  the 
agreement  was  not  a  sealed  instrument,  f)ut  without  de- 
ciding that  point,  were  of  opinion  that  if  it  was,  the  ac- 
tion was  sustainable.     "The  agreement,"  say  they,  "is 
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only  Stated  as  inducement  to  that,  which  forms  the  real 
ground  of  the  consideration"— (See  also  Brickell  vs.  Batcb- 
elor,C.  &.  N.  (No.  Caro.)  Rep.  109.) 

In  the  case  before  us,  the  deed  of  assignment  gave  no 
right  of  action  to  the  defendants.  The  foundation  bf 
their  actiou,  is  the  receipt  of  money  by  the  sale  of  Davis' 
property ;  the  deed  is  but  inducement  to  this,  and  serves 
to  show  from  whom,  and  for  what  purpose  the  property 
was  conveyed  to  the  plaintiffs,  and  how  its  proceeds 
were  to  be  appropriated. 

There  is  no  error  in  the  charge  of  the  judge  to  the  ju- 
ry, that  ike  plaintiffs  were  not  authorised  to  retain  as 
against  the  creditors  provided  for  by  the  deed,  the  amount 
of  a  recovery  against  them,  for  the  loss  of  a  negro  by  ne- 
gligence on  the  steam  boat,  conveyed  to  them  by  Davis,  if 
we  are  to  understand  the  negligence  to  be  imputable  to 
the  plaintiffs.  It  is,  however,  needless  to  consider  this 
point,  as  it  seems  to  have  been  very  clearly  proved  at  the 
trial,  that  even  allowing  the  plaintiffs  to  retain  to  the 
extent  of  the  recovery  against  them,  and  they  would 
still  have  in  their  hands  a  sum,  much  more  than  suffi- 
cient to  pay  the  amount  of  the  defendants  judgment,  lia- 
ble (according  to  the  terms  of  the  deed)  to  its  satisfac- 
tion« 

The  proceedings  below  are  free  from  objection,  and 
the  judgment  must  be  affirmed. 
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DRIVER  VS,  RIDDLE* 

1.  At  common  law,  when  administration  was  revoked  pending  a 
suit,  the  revocation  might  be  pleaded  in  discharge  of  the  aC" 
tion,  but  it  was  necessary  for  the  plea  to  allege  an  administra' 
tion  of  the  effects,  or  that  they  had  been  delivered  to  the  suc- 
ceeding administrator. 

2.  An  executor  cannot  avoid  his  liability  to  settlement  of  the  eS' 
tate  of  his  testator  in  the  Orphan's  court,  by  resignation. 

3.  The  act  of  eighteen  hundred  and  twenty-one,  (Aik.  Dig,  179,) 
authorises  an  administrator  to  resign  his  authority,  but  pro- 
vides that  he  and  his  securities  shall  continue  bound  for  all  as- 
sets not  duly  administered,  or  delivered  to  his  successor. 

4.  An  administrator  or  executor,  therefore,  cannot  by  a  resiraa* 
tion  of  his  authority,  avoid  any  of  the  liabilities  imposed  on 
him  by  law, — and  he  can  only  be  discharged  from  an  action, 
by  shewing  an  administration  or  want  of  assets. 

^  Error  to  the  County  court  of  Jackson  county. 
'   Assumpsit  against  an  administrator. 

On  the  trial  of  the  cause,  defendant  suggested,  that 
rince  the  Ijast  term,  he  had  resigned  his  administration, 
and  that  one  Riddle,  as  sheriff  of  the  county,  had  been 
appointed,  which  appeared  to  the  court  to  be  true,  and 
matter  of  record  in  the  Orphan's  court.  Whereupon,  de- 
fendant moved  to  be  discharged  from  the  suit,  and  he 
was  accordingly  discharged. 

Plaintiff  then  informed  the  court,  he  would  not  move 
to  revive  the  suit  against  Riddle,  as  the  present  adminis- 
trator;  upon  which.  Riddle  moved  to  be  made  defendant, 
as  administrator  de  bonis  non,  which  was .  accordingly 
done.     Riddle  then  declared  he  was  ready  for  trial,  and 
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plaiQtiff  refusing  to  proceed  against  him,  the  court  non- 
suited  plaintiff. 

Assignments  of  error : 

1.  The  court  erred  in  discharging .  the  administrator, 
as  defendant,  from  the  suit ; 

2.  In  substituting  Riddle  as  defendant ;  and 

3.  In  rendering  judgment  against  plaintiff  below. 

Parsons^  for  the  plaintiff  in  error. 

GOLDTHWAITE,  J.— The  sole  question  which  arises 
in  this  case,  is,  whether  an  administrator,  by  a  resigna- 
tion of  his  office,  can  discharge  himself  from  a  suit  in 
progress  against  him,  without  shewing  an  administra- 
tion or  the  want  of  assets? 

The  act  of  eighteen  hundred  and  twenty-one,  (Alk. 
Dig.  179,)  authorises  an  administrator  to  resign  his  au- 
thority, but  expressly  provides  that  he  and  his  securities 
shall  continue  bound  for  all  assets  which  have  not  been 
duly  administered,  or  delivered  to  the  succeeding  admin- 
istrator. Such  was  the  liability  at  common  law,  in  cases 
where  the  administration  was  revoked  pending  the  suit, 
and  although  the  revocation  might  be  pleaded  in  dis- 
charge of  the  action,  it  was  necessary  for  the  plea  to  al- 
lege an  administration  of  the  effects,  or  that  they  had 
been  delivered  to  the  succeeding  administrator — (Garter 
vs.  Dee,  Freeman,  13  ;  1  Saund.  PL  and  Ev.  373.)  This 
court  also  has  decided  that  an  executor  could  not  avoid 
his  liability  to  settlement  of  the  estate  of  his  testator  be- 
fore the  Orphan's  court  by  a  resignation— (Thomason  & 
Haynes  vs.  Blackwell,  5  Stew.  &  Por.  181.)     Those  au- 
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thorities  are  satisfactory  to  shew  that  no  admiQlstrator 
or  executor  can,  by  resignation  erf  his  authority,  avoid  any 
liabilities  imposed  on  him  by  law ;  and  that  he  can  only 
be  discharged  by  shewing  an  administration  or  want  of 
assets. 

In  the  case  before  us,  no  attempt  was  made,  by  the 
previous  administrator,  to  shew  what  disposition  had 
been  made  of  the  assets  which  came  to  his  hands, — and 
as  the  plaintiff  has  the  right  to  pursue  them,  and,  if  ne- 
cessary, to  fix  a  personal  responsibility  on  the  adminis- 
trator or  his  securities,  if  he  has  wasted  the  assets  of  the 
estate,  it  was  incumbent  on  the  administrator  to  aver  in 
his  suggestion  to  the  court,  such  facts  as  were  sufficient 
to  discharge  himself.  It  is  immaterial  whether  these 
facts  appear  by  suggestion  to  the  court,  or  by  plea;  as  la 
either  event,  the  plaintiff  ought  to  have  the  opportunity 
to  controvert  them  by  issue.  As  no  opportunity  has  l>een 
afforded  him  to  test  the  right  of  tlie  administrator  to  be 
discharged  from  liability,  the  court  erred  in  discharging 
the  previous  administrator,  and  permitting  the  present 
defendant  to  become  a  party  to  the  suit. 

Let  the  Judgment  be  reversed,  and  the  cause  remanded 
for  further  proceedings. 
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EVANS  t?^.  GORDON. 

1.  Notes  payable  in  bank  are  governed  by  the  law  merchaut. 

2.  And  on  such  paper,  it  is  not  necessary  to  sue  the  oaaker  to  in* 

solvency,  in  order  to  enable  the  holder  to  maintain  a  suit 
against  the  endorser — aliter^  where  the  note  is  not  payable  in 
bank. 

3.  Where  the  consideration  of  the  note,  is  effects,  which  belonged 
to  an  estate  of  which  the  plaintiff  is  executor,  the  contract  is 
considered  as  made  with  the  individualf  and  he  need  ool  ido- 
clare  in  his  representative  character  in  a  suit  on  the  contract* 

4.  Where  a  negotiable  note  is  endorsed  immediately  to  a  jdaiBr 
tiff,  suit  may  be  broughl  by  him  on  such  endorsement  against 
the  endorser,  without  disclosing  that  he  received  it  as  an  ex- 
ecutor. 

Error  to  the  County  court  of  Wilcox  county. 

Assumpsit  against  the  endorser  of  a  promissory  note. 

This  action  was  brought  upon  a  note  endorsed  by  the 
plaintiff  in  error,  which  note  was  payable  to  the  order 
of  Thomas  Evans,  negotiable  and  payable  at  the  Brancb 
Bank  at  Mobile,  and  endorsed  by  said  Thomas  E?aiia 

The  declaration  averred,  demand  and  protest,  and  tbe 
pleas  were— 

1.  Non-assumpsit. 

2.  That  the  note  was  not  the  property  of  the  plaintiff, 
in  his  individual  capacity. 

Verdict  and  judgment  for  plaintiff  below. 

On  the  trial  of  the  cause,  plaintiff  proved  that  the  note 
was  given  for  property  which  belonged  to  the  estate  of 
one  Alexander  Gordon,  deceased,  of  whose  estate  plain- 
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dff  WW  eaceoator.    There  was  no  proof  that  the  maker 
#r  Qie  ttote  had  been  sued  to  insolvency  in  any  court  of 

ft 

IMklndant  moved  the  court  to  instruct  the  Jury,  that 
<htfy  eoold  not  find  a  verdict  for  plaintiff,  inasmuch  ds 
tM  milt  was  not  brought  by  plalntTtf  in  his  representa* 
4fv^  <sharact6r,  and  as  it  was  not  shewn  that  the  maker 
of  the  note  had  been  sued  to  insolvency,  before  the  cdm- 
Aefieement  of  the  suit  against  defendant.  But  the  court 
ttetnieted  the  Jury,  that  If  they  believed  the  proper^ 
Wtti  Aot^ntfrely  in  plaintiff,  they  could  find  for  h}m,  and 
it  was  not  necessary,  that  it  should  be  shewn  that  the 
maker  of  the  note  had  been  sued  to  insolvency,  before 
suit  commenced  against  defendant,  in  order  to  entitle 
plaintiff  to  a  verdict  Defendant  objected  to  the  protest 
offered  in  evidence  going  to  the  jury,  which  objection 
was  overruled  by  the  court. 

It  was  here  assigned  as  error : 

That  the  court  erred,  in  refusing  to  give,  and  in  giving 
the  several  charges  to  the  Jury,  stated  in  the  bill  of  ax- 
oeptions. 

ParteTt  for  the  plaintiff  in  error. 
PhUlipSf  contra. 

PER  CURIAM.— The  note  sued  on,  being  payable  In 
banki^  is  by  statute  governed  by  the  rules  of  the  law 
merchant— (Aik.  Dig.  329,  s.  11.) 

It  was  hot  necessary  to  sue  the  maker  to  insolven^i 
In  order  to  enable  the  holder  to  maintain  a  suit  against 
the  endorser,  as  is  required  by  the  same  statute,  when 
tha  note  la  not  payable  in  bank.     ^ 
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The  other  objection  is  equally  unsustainable.  The 
eoDsideration  of  the  note  was  shewn  to  be  property  or 
effects  belonging  to  the  estate,  of  which  the  defendant 
in  error  was  the  executor ;  and  in  such  a  case,  the  con- 
tract is  considered  as  made  with  the  individualy  and  he 
need  not  declare  in*  his  representative  capacity,  in  a  suit 
on  the  contract— (1  Chitty's  Plead,  205;  2  Williams  on 
Ex'rs,  1149.) 

Such  is  the  rule,  when  the  action  is  founded  on  tlie 
eontr<ict  of  sale^  but  in  this  case  the  note  is  endorsed  im« 
mediately  to  the  defendant  in  error,  and  the  suit  could 
alone  be  brought  in  the  manner  it  is  instituted. 

Let  the  Judgment  be  affirmed. 
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ROCHELLB  VS,  HARRISON. 


1.  A  husband  can  only  be  charged  by  the  contract  or  admission 
of  his  wife,  in  consequence  of  some  authority  actually  given, 
4r  necosaarily  implied,  from  the  circumstances  under  wbidL 
she  acts. 

2l  But  the  circumstances  under  which  plaintiff's  property  went 
into  possession  of  the  intestate  of  a  defendant  administratrixi^ 
may  be  shewn,  in  detinue,  by  proving  a  request  from  defen- 
dant to  plaintiff  to  that  effect,  in  the  life  time  of  her  husband. 

31 A  contract  for  the  sale  of  negroes,  which  is  esectUarp^  and 
which  is  intended  to  defraud  creditors,  does  not  pass  the  title : 
.  and  an  action  brought  on  the  contract,  by  the  vendee  against 
the  vendor,  for  the  slaves,  cannot  be  maintained. 

4.  The  act  to  prevent  frauds  and  perjuries,  ( Aik.  Dig.  207,^  avoids 
•II  gifts  or  conveyances  in  fraud  of  the  rights  of  cieaitois — 
only,  however,  in  favor  of  creditors  and  purchasers. 

6t  A  deed  is  not  necessary  in  a  conveyance  of  personal  estate ; 
a  delivery  passes  title,  as  effectually  as  the  most  solenm  instru- 
ment. 

« 

6.  Aod  mch  a  delivery  of  a  personal  chattel,  in  derogation  of 
the  rights  of  creditors,  is  within  the  inhibition  of  the  statu^. 
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7.  What  the  law  will  not  accord  by  suit,  cannot  be  attained  by 
fraud  or  force : 

8.  Therefore,  whenever  the  title  to  property  has  once  passed  by 
,  an  executed  contract,  it  cannot  be  re-vested  by  re-captioni  or 

any  other  mode^of  acquiring  possession. 

9.  (In  Massachusetts,  a  distinction  is  made  between  actual  con- 
veyances,  and  contracts  sought  to  be  enforced :  the  latter  may 
be  avoided — ^thc  former  are  binding.) 

10.  (But  in  New  York  and  Ohio,  conveyances  void  by  statute, 
as  against  creditors  and  purchasers,  are  binding  between  the 
parties.) 

Error  to  Lowndes  Circuit  court. 

Detinue  for  slaves,  tried  by  Pickens,  J. 

An  action  of  detinue,  was  instituted  by  Harrison, 
against  Elizabeth  B.  and  James  Rochelle,  for  the  recove- 
ry of  two  negro  slaves.  The  defendants  pleaded  the  ge- 
neral issue ;  and  at  the  trii.1,  a  verdict  was  returned  in 
favor  of  the  plainiifi;  against  Elizabeth  B.,  and  in  favor 
of  the  other  defendant ;  on  which  judgtnent  was  ren- 
dered. 

The  plaintifT  claimed  title  to  the  slaves,  by  shewing  a 
written  agreement  between  himself  and  one  George  Ro- 
chelle, the  husband  of  the  defendant,  Elizabeth,  executed 
in  April,  eighteen  hundred  and  thirty-two,  by  which 
Rochelle  admitted  that  Harrison  was  seized  and  pos- 
sessed of  the  slaves  sued  for,  with  others,  and  hired  the 
same  of  him  until  the  first  day  of  January,  eighteen  hun- 
dred and  thirty-three.  By  another  writing,  dated  ia 
December,  eighteen  hundred  and  thirty-three,  signed  by 
the  said  Rochelle,  it  appeared  that  he. then  again  hired 
the  same  slaves;  but  no  time  of  hiring  was  therein  speci- 
fied. 
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The  plaiatiff  proved  by  one  Neal,  tbat  be  Was  ekn* 
ployed  as  his  overseer,  and  pat  on  the  plantation  whew 
Rochelle  lived,  in  January,  eighteen  hundred  and  thirty* 
five ;  and  that  all  the  slaves  on  the  plantation  were  put 
under  his  charge.     That  the  slaves  sued  for,  were  too 
small  to  work  in  the  field,  and  they  remained  in  the 
house,  waiting  on  Rochelle's  family.  In  January,  eighteen 
hundred  and  thirty-six,  Rochelle  removed  to  LowndeH* 
borough,  where  he  died,  in  that  year,     Previous  to  the' 
removal  of  the  family  of  Rochelle,  the  defendant,  Eliza* 
beth,  requested  the  witness  to  speak  to  Harrison,  and  re- 
quest him  to  allow  her  to  take  the  slaves  sued  for,  with 
them,  to  wait  on  the  family ;  and  Harrison  said  to  wit* 

•  «  , 

ness  that  she  might  do  so,  as  they  were  too  small  to  work 
In  the  field. 

The  defendants  objected  to  the  admission  of  the  de* 
clarations,  either  of  Mrsf.  Rochelle  or  of  Harrison,  as  form* 
ing  no  part  of  the  res  gesta—hxxi  the  court  admitted  the 
evidence. 

After  proof  of  the  value  of  the  slaves,  and  a  demand  of 
them,  and  refusal  to  deliver,  the  plaintiff  closed  his  evl* 

dence. 

The  defendants  then  gave  in  evidence,  that  all  the 
slaves  mentioned  in  the  agreement  for  the  hiring,,  had 

• 

once  belonged  to  George  Rochelle ; .  and. offered  evidence 
conducing  to  show,  that  if  any  sale  was  ever  made  by 
him  to  Harrison  of  the  slaves  in  question,,  it  was  with 
an  intent' to  defraud  creditors  of  said  Rochelle;  and 
moved  the  court  to  instruct  the  jury,  that  if  the  sale  was  ^ 
made  with  such  intent,  Harrison,  not  having  possession 
oT  the  slaves,  could  not  recover  under  such  fraudulent  sale 
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and  purchase.  This  charge  was  refused,  and  the  Jury 
were  instructed,  that  even  if  such  sale  was  fraudulent 
as  to  creditors,  yet  the  plaintijET  could  recover  against  the 
defendant;  she  being  the  administratrix  of  said  Rochelle, 
but  being  neither  creditor  nor  purchaser. 

The  admission  of  the  evidence,  the  refusal  to  charge 
as  requested,  and  the  charge  as  given,  were  excepted  to, 
a&d  a  bill  of  exceptions  signed.  A  writ  of  error  was 
sued  out,  and  the  judgment  sought  to  be  reversed,  on  the 
supposed  errors  stated  in  the  exceptions. 

Williams,  for  plaintiff  in  error. 

Williams,  for  plaintiff  in  error,  to  show  that  the  ad- 
missions of  defendant  ought  not  to  have  been  received, 
dted  2  Nott  &  McCord,  374;  7  Term  Rep.  112 ;  3  Mun- 
ford's  R.  29;  Wharton's  Dig.  249;  5  Conn.  Rep.  93;  2 
Starl^ie  on  Ev.  400,  top  and  bottom ;  6  East.  R.  192 ;  1 
Term  R.  69 ;  1  Burr.  635 ;  2  Ch.  Cases,  69 ;  Bull.  N.  P. 
396. 

To  support  the  other  points— 12  Wheat.  567;  8  Crandi. 
72;  11  Wheat.  20a 

To  shew  that  the  plaintiff  was  not  entitled  to  recover 
oh  the  ground  of  the  fraudulent  intention  towards  cre- 
ators, he  cited— 4  Peters'  R.  184;  Case  from  HilPs  So. 
Oa.  Rep.  Gaston,  adm'r  vs.  Ballard ;  3  Cranch,  307,  242; 
5-Cranch,  363 ;  Aik.  Dig.  207. 

OOLDTHWAITE,  J.— It  is  insisted,  that  the  evidence 
admitted  by  the  Circuit  court,  of  the  request  made  of 
Harrison  by  Mrs.  Rochelle,  and  his  answer  ought  to  have 
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been  excluded,  as  the  admission  of  a  feme  eavei^t  is  not 
evideace  to  charge  the  husband  or  his  estate,  unless  made 
at  a  time  when  acting  under  his  authority  as  an  agent. 
Tbe  rule  is  unquestionable,  that  the  husband  can  only 
be  charged  by  the  wife,  in  consequence  of  some  authority 
actually  given,  or  necessarily  implied,  from  the  chtcuhi- 
stances  under  which  she  acts— (Hawkins  vs.  Hatten,  2 
Nott  &  McCord,  374 ;  Denn  vs.  White  et  ux.  7  Term.  &. 
112;  Sheppard  vs.  Starke  and  wife,  3  Munf.  29;  Aveaon 
vs.  Ld.  Kinnalrd,  6  East,  192.) 

But  the  application  of  this  rule  to  the  present  case  Is 
not  perceived.  The  attempt  is  not  made  by  this  actloa, 
to  charge  the  husband  or  his  estate,  in  consequence  of 
any  admission  by  the  wife*.  The  question  at  issue  was 
one  relating  to  the  title  to  the  slaves.  No  title  whatever 
in  tbe  husband  had  been  disclosed  when  this  evidence 
was  offered  and  excepted  to;  but,  on  the  contrary,  a  writ- 
ten  contract  made  with  the  husband  for  the- hire  of  tlie 
slaves  in  eighteen  hundred  and  thirty-two  and  eighteen 
hundred  and  thirty-three,  was  in  evidence.  The  plain- 
tiff might  have  deemed  it  important,  as  it  was  certainly 
competent  for  him,  to  shew,  in  what  manner  the  slaves 
were  permitted  to  depart  from  the  plantation  occupied 
by  his  overseer  in  eighteen  hundred  and  thirty-flve ;  and 
for  this  purpose  it  was  proper  for  him  to  shew  a  request 
made  of  him  by  Mrs.  Rochelle,  which  he  complied  with. 
If  the  action  had  been  instituted  against  Rochelle  in  bis 
life-time,  such  evidence  would  have  been  admissible,  not 
as  evidence  of  title,  but  as  shewing  the  quo  animo  under 
which  he  parted  with  the  possession,  or  as  a  reason  wb^ 
possession  was  not  then  taken.     It  was,  in  fact,  nothing 
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more  than  an  explanation  of  the  circumstances  comMie- 
ted  with  the  removal  of  the  slaves. 

The  question  arising  out  of  the  exception  to  tlie  in- 
structions given  to  the  Jury,  is  one  of  more  importancCi 
if  not  of  more  intrinsic  difficulty.  The  evidence  subse- 
quently introduced,  was  probably  of  a  character  calcula- 
ted to  shew  that  Rochelie,  in  his  life-time,.,  had  sold  tiie 
slaves  to  Harrison,  under  circumstances  calculated  and 
Intended  to  defcaud  the  creditors  of  Rochelie.     It  was  ey- 

• 

idently  an  executed  contract^  if  we  are  to  judge  from  the 
evidence  Uated  in  the  bill  of  exceptions,  and  was  not  ex- 
ecutory, or  dependent  on  some  act  to  be  subsequently  per- 
formed by  either  party.  Possession  was  actually  deli- 
vered; or,  if  not,  Rochelie  was  estopped  from  denying 
that  fact,  as  he  acknowledges  a  hiring  from  Harrison,  in 
eighteen  hundred  and  thirty-two,  under  his  hand  and 
seal.  If  the  contract  between  Harrison  and  Rochelie 
was  merely  executory,  and  not  executed,  no  title  to  the 
slaves  would  have  passed  by  it,  and  the  action  could  not 
have  been  maintained.  It  is  possible  that  a  mere  execu- 
tory contract,  tainted  with  fraud,  would  not  be  enforced 
by  a  court  of  Justice;  but  it  is  unnecessary  now  to  decide 
this  question,  it  not  being  presented  in  this  cause.  Con- 
ridering  the  sale  as  an  executed  contract,  it  is  directly 
Within  the  terms  of  the  second  section  of  the  act  to  pre- 
vent frauds  and  perjuries— which  avoids  every  gift,  grant, 
or  conveyance  of  lands,  tenements  and  hereditaments, 
goods  or  chattels,  made  to  delay,  hinder  or  defraud  cre- 
ditors or  purchasers ;  but  avoids  it  only  in  favor  of  credi- 
tors  and  purchasers— (Aik.  Dig.  207.)  It  is  not  necessa* 
ry  to  a  conveyance  of  the  title  of  personal  estate,  that  It 
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should  be  by  deed ;  a  mlere  delivery  is  as  effectual  for 
the  purpose  of  passing  the  title,  as  If  the  property  was 
conveyed  with  all  the  formaliti-es  usually  attending  the 
transefer  of  the  title  to  real  estate;  and  is  equally  within 
the  Intention  and  meaning  of  the  statute. 

Thfe.  argument  of  the  plaintiff  in  error,  assumes,  that 
when  the  fraudulent  seller  or  donor,  by  any  means  reco- 
vers the  possession  of  the  property. fraudulently  conveyed; 
and  his  purchaser  or  donee  is  compelled  to  resOrt  to  an 
action  to  re-gain  the  property,,  he  ought  not  to  be  aided; 
because  he  is  then  seeking  to  enforce  a  contract  void  in 
law,  or  as  against  public  policy.  Let  this  position  be* 
examined,  and  see  the  consequences  to  wliichit  must 
lead.  By  the  covinous  arrangement,  the  creditor  or  pur- 
chaser is  first  defeated  in  his  rights--then  the  seller  or 
donor,  by  fraud  or  force,  obtains  possession  of  the  proper- 
ty, which  it  is  admitted  he  cannot  re- gain  by  suit/  If  the 
fraudulent  purchaser  or  donee  is  without  redress— if  his 
possession  is  violated  by  the  seller  or  donor,— there  is  a  di- 
rect temptation  held  out  to  obtain  the  possession,  by  the 
most  violent  and  iniquitous  means.  If  no  suit  could  be 
maintained  according  to  the  title,  as  settled  by  the  parties 
themselves,  It  would' indeed  resolve  the  rights  of  parties 
into  mere  questions  of  fraud  or  force;  and  Bnarchy  and 
bloodshed  must  be  the  inevitable  consequences  of  estab- 
lishing such  rules.  It  may  be  asserted,  as  a  principle 
which  scarce  admits  of  exception,  that  what  the  law 
will  not  accord  by  suit,  cannot  be  attained  by  fraud  or 
force.  Whenever  the  title  to 'property  has  once  passed 
by  an  executed  contract,  it  can  not  be  re-vcsted  by  re- 
caption, or  by  any  other  mode  of  acquiring  the  poaaes- 
8lon. 
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It  has  been  supposed  thax  the  case  of  the  Executors  of 
Gaston  vs.  Ballard  (1  Hill,  406,)  sustains  the  position  as- 
aumed  for  the  plaintiff  in  error.  The  facts  of  that  case 
were  as  follow:  Ballard  was  liable  as  security  for  a 
large  amount,  and  in  order  to  prevent  certain  slaves  from 
being  seized  and  sold  to  pay  the  debt  for  which  he  was 
liable,  placed  thein  in  the  hands  of  Gaston  to  keep  for 
him.  Gaston  was  to  pay  j^ome  of  Ballard's  debts,  as  a 
hire  for  the  slaves,  which  were  delivered  to  Gaston  in 
eighteen  hundred  and  twenty  one,  and  remained  in  bis 
possession  until  eighteen  hundred  and  thirty:  when  some 
of  them  run  away,  and  came  to  the  possession  of  Bal- 
lard, who  immediately  sold  them  to  his  son  for '  a  fair 
and  valuable  consideration.  Gaston's  executors  sued 
Ballard,  junior,  and  the  court  held  that  they  were  not 
entitled  to  recover. 

It  will  be  perceived,  that  in  this  case,  there  was  no 
sale  or  gift  of  the  slaves  to  Gaston ;— the  title  was  never 
la  any  manner  conveyed  to  him,  and  remained  in  Bal- 
lard during  the  whole  time,  and  he  could  have  sued  for 
and  recovered  the  slaves,  if  the  facts  of  the  case  are  truly 
stated. 

In  the  case  of  Phelps  vs.  Decker,  (10  Mass.  R.  274)  it 
was  held  as  the  doctrine  of  the  common  law,  that  deeds 
of  conveyance,  or  other  deeds,  made  contrary  to  the  pro- 
visions of  a  general  statute,  or  for  an  unlawful  consider- 
ation, or  to  carry  into  effect  a  contract  unlawful,  iix  itself, 
or  in  consequence  of  any  prohibitory  statute,— are  void 
oft  iniiio,  and  may  be  avoided  by*  plea;  or  on  the  general 
issue,  non  est  factum^  the  illegality  may  be  given  in  evi- 
dence.    But  in  a  later  case,  the  doctrine  was  qualified, 
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and  the  court  took  the  distinction  between  bonds  and 
contracts  sought  to  be  enforced,  and  actual  conveyances 
of  lands  or  other  property.  The  former  might  be  avoid- 
ed :  the  latter  were  treated  as  actual  transfers,  and  go* 
verned  by  the  same  rule  as  the  payment  of  money,  or  the 
delivery  of  a  personal  chattel— (Inhabitants  of  Worcester 
v».  Eaton,  11  Mass.  R.  375.) 

In  New  York  and  Ohio,  it  has  been  held  that  convey- 
BSJceBy  void  by  the  statute,  as  against  creditors  and  pur^ 
chasers,  were  binding  between  the  parties,  andxould  not 
be  avoided— (Anderson  vs.  Roberts,  18  Johns.  R.  515 ; 
Burgett  vs.  Burgett,  1  Ohio  R.  219.) 

Our  opinion  is  in  accordance  with  these  cases,  and  the 
Judgment  of  the  Circuit  cpurt  is  affirmed. 
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CURRY  vs.  THE  BANK  OF  MOBILE. 

1.  The  office  of  a  demurrer  to  evidence,  is  to  writhdraw  from  the 
jury,  the  consideration  of  the  facts  offered  in  evidence,  to  main' 
tain  the  issue,  which  the  jiiry  were  empanneled  to  try,  and  to 
refer  them  to  the  court.  It  is,  in  effect,  the  substitution  of  the 
court  for  the  jury. 

2.  The  statute  authorising  summary  proceedings  by  the  banks, 
'   in  collecting  claims  due  them,  requires  the  court  to  empannel 

a  jury  to  try  the  issue,  wheie  the  claim  is  contested. 

3.  Where  the  name  of  one  of  the  endorsers  of  a  note  is  similar  to 
.  that  of  the  maker,  a  presumption  that  the  sarnie  person  is  both 

maker  and  endorser  is  not  so  violent,  as  to  dmount  to  prima 
facie  eviden<7e  of  the  fact.  If  they  were  the  signatures  of 
the  same'person,  the  fact  might  be  easily  proved. 

4.  It  seemSf  that  where  the  protest  of  a  note  states,  that  payment 
of  tlie  note  was  demanded  at  the  proper  time  and  at  the  proper 
place,  and  that  it  wa^  protested  for  non-payment— it  is  Suffi- 
cient, without  stating  from  whom  payment  was  demanded,  or 
whSt  reply  was  given  to  the  demand  made. 

5.  Where  the  protest  states,  "  that  the  endorsers  have  had  due 
notice  of  the  demand  and  non-payment,  and  protest  of  said 
note,  by  notice  in  writing,  directed  by  me  as  follows:  To  the 
endorsers,''  and  left  at  their  offices  :-^it  is  sufficient ;  and  an 
objection  that  the  place  where  the  notice  was  left,  is  not  de- 
scribed, and  that  the  notary  decides  that  the  place  is  the  office 
of  the  endorser,  will  not  be  sustained. 

6.  Notice  of  the  dishonor  of  a  note  may  be  given  on  the  same 
.  day  the  protest  is  made,  and  must  be  given  on  the  next  day, 

or  placed  in  the  post  office,  to  be  sent  by  the  next  mail. 

7.  Where  a  notice  is  sent  by  mail  to  a  distant  post  office,  the 
place  to  which  the  letter  containing  the  notice  is  directed, 
must  be  stated  in  the  certificate  of  the  notary. 

8.  But  where  the  parties  live  in  the  same  town,  and  a  notioe  it 
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left  at  the  place  of  bosineas  of  the  endorser, — ^it  is  sufficient  to 
describe  it  as  the  office  of  the  person  so  notihed. 

9.  The  certificate  of  the  notice  b7  the  notary,  is  prima  facie  eitfL 
idenee  only  oi  the  fact  recited;  and  if  left  at  the  wrong  placCi 
the  fact  may  be  controverted. 

10.  The  holder  of  a  note  or  bill  of  exchange  cannot  be  permit- 
ted by  any  act  of  his,  to  prejudice  the  right'of  any  party  to 
the  instrument,  to  whom  he  looks  for  payment. 

11.  The  deliberate  cancellation  by  the  holder,  of  an  endorsement 
on  a  note,  dischar^  the  liability  of  such  endorser  to  the  hoU 
der,  and  so  operatmg,  it  will  also  discharge  from  liabilily  to 
the  holder,  tte  subs^uent  endorser. 

18.  Thus — ^the  holder  of  a  note  or  bill  of  exchange,  seeking  to 
effect  a  recovery  on  such  note  against  an  endorser,  cannot  pre* 
judice  the  right  of  such  endorser,  by  striking  out  the  name  of 
a  previous  endorser,  who  would  be  liable  to  me  last. 

13.  Though,  it  seemsy  the  situation  of  the  endorser,  whose  name 
is  stricken  out,  might  be  explained — as,  that  he  was  an  accom- 
modation endorser,  and  not  responsible  to  his  immediate  en- 
dorsee, in  any  ^vent. 

14.  In  cases  where  bank  debtors  are  proceeded  against  summarily 
by  notice,  the  judgment,  whether  by  default  or  otherwise,  must 
shew  affirmatively  every  fact  necessary  to  give  the  court  juris- 
diction ;  and  in  judgments  by  default,  the  liability  of  the  de- 
fendant for  the  debt  must  be  also  shewn. 

16.  But  where  an  issue  is  made  up,  the  verdict  ascertains  the  de- 
Ibndanf  s  liability,  as  in  other  cases. 

16.  A  notice  in  writing,  which  so  far  identifies  the  debt  for  which 
judgment  will  be  moved,  as  to  afford  reasonable  certainty,  is 
sumcieitf. 

i7.  A  corporation  can  do  an  act  in  pais,  by  an  attorney  in  fact ; 
and  so,  an  attorney,  acting  on  benalf  of  a  bank,  may  give  the 
notice  to  a  bank  debtor,  required  by  statute,  previous  to  a  mo- 
tion for  judgment. 
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18«  And  such  ootice  need  not  be  under  the  seal  of  the  corpora- 
tion. 

19.  The  ancient  nile  applied  to  corporations  existing  by  the  com- 
mon law,  that  they  could  only  act  by  their  common  seal,  has 
no  application  to  corporations  created  by  statute. 

Error  to  the  Circuit  court  of  Mobile. 

Bank  notice,  tried  before  Pickens^  J. 

The  following  was  the  notice  served  on  defendant: 
"The  State  of  Alabama,  Mobile  county. 
"To  James  Curry: 

.  "  Whereas  you  are  Indebted  to  the  President,  Directors 
&  Company  of  the  Bank  of  Mobile,  by  a  promissory  note, 
and  as  the  endorser,  by  the  name  and  description  of 
James  Curry  &  Co.,  of  the  said  note,  a  copy  of  which 
here  follows,  to  wit : 
"'6450.  Mobile,  10  May,  1837. 

"  'Sixty  days  after  date,  I  promise  to  pay  Mr.  A.  H. 
Gazzam,  or  order,  four  hundred  and  fifty  dollars,  for 
value  received,  negotiable  and  payable  at  the  Bank  of 
Mobile.  S.  RouLSTON.'" 

"And  whereas,  the  said  note  became  due  and  payable 
on  the  12th  day  of  July,  1837,  and  the  sum  of  money 
therein  specified  has  not  been  paid  according  to  the  tenor 
and  effect  thereof;  by  reason  whereof,  said  note  was  duly 
protested  for  non-payment. 

"Now,  therefore,  you  will  take  notice,  that  the  said 
corporation,  by  their  attorneys,  will  move  for  Judgment 
against  you,  for  the  sum  of  money  specified  in  said  note, 
together  with  the  Interest  thereon,  and  the  award  of  ex- 
ecution thereon,  at  the  present  term  of  the  Circuit  court, 
now  in  session  in  the  said  county  of  Mobile,  and  on  the 
ninth  Wednesday  of  said  term. 
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"  The  sheriff  of  Mobile  county  will  execute  this  notice. 
Issued  18  December,  1837. 

Gayle  <fc  Vandegraff,  Bank  Attorneys." 

The  notice  was  returned  duly  executed. 

"  I,  William  R.  Hallet,  President  of  the  Bank  of  Mobile, 
do  hereby  certify,  that  the  note,  a  copy  of  which  is  in- 
serted in  the  foregoing  notice,  is  now,  and  was  at  the 
time  the  same  was  protested  for  non-payment,  really  and 
bona  fide  the  property  of  the  said  bank. 

^  Given  under  my  hand,  this  25th  day  of  December, 
1837.  William  R.  Hallet,  PresV 

"And  now,  at  this  day,  to  wit,  at  a  Circuit  court  be- 
gun and  held,  in  and  for  the  county  of  Mobile,  at  the 
court  house  thereof,  on  the  second  Monday  after  the  fourth 
Monday  of  October,  1837— on  Saturday,  the  13th  day  of 
January,  1837,  being  a  day  of  said  term,  the  following 
Judgment  was  rendered  in  this  cause,  to  wit : 

"  Bank  of  Mobile  vs.  James  Curry. — Debt. 

"This  day  came  the  parties,  by  their  attorneys,  and 
the  defendant,  by  his  attorney,  demurs  to  the  evidence 
In  this  cause,  which  demurrer  being  fully  heard,  it  is 
considered  by  the  court,  that  the  said  demurrer  is  not 
sufficient  to  bar  or  preclude  the  plaintiffs  action,  and  that 
the  law  is  for  the  plaintiffs :  It  is  therefore  considered 
by  the  court,  that  the  plaintiffs  recover  of  the  defendant, 
the  sum  of  470  dollars  damages,  due  by  the  promijssory 
note  in  the  plaintiffs  notice  mentioned,  together  with 
their  costs,  by  them  about  their  said  motion  in  this  be- 
half expended. 

The  demurrer  was  as  follows  : 

The  plaintiffs  moved  the  court  for  Judgment  In  (his 
c  ause,  and  produced  to  the  court  a  note,  as  follows : 
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«$450.  Mobile,  10  May,  1837. 

"  Sixty  days  after  date,  I  promise  to  pay  Mr.  A.  BL 
Gazzam,  or  order,  four  hundred  and  fifty  dollars,  for  va- 
lue received,  negotiable  and  payable  at  the  Bank  of  Mo- 
bile. S.  ROULSTOW." 

Upon  the  back  of  said  note,  were  the  following  en* 
dorsQinents : 

"A.  H.«Gazzam. 

*     "S.  ROULSTON. 

"James  Curhy  &  Co. 

"S.  ROULSTON." 

The  plaintiff  also  produced  a  protest,  which  is  as  fol- 

IpWS: 
«  The  State  of  Alabama,  City  and  County  of  Mobile, 
"By  this  public  Instrument  of  protest,,^ be  it  known — 
that  on  this  twelfth  day  of  July,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  thirty-seven,  at  the  re* 
quest  of  the  Bank  of  Mobile,  I,  Charles  A.  Marston,  nota- 
ry public,  in  and  for  the  city  and  county  of  Mobile,  In 
the  State  of  Alabama,  duly  commissioned  and  qualified 
by  lawful  authority,  did  produce  and  present  the  original 
note,  (a  true  copy  of  which  is  below  written,)  at  the 
.  Bank  of  Mobile,  and  demanded  payment  thereof,  accor- 
ding to  the  tenor  and  effect  of  said  note,  and  received  for 

reply  from . 

"  Whereupon,  I,  the  said  notary,  at  the  request  afor^^ 
eaid,  did  make  protest,  and  by  these  presents  do  solemnly 
protest,  as  well  against  the  drawer  thereof,  as  against 
all  others,  whom  it  doth  or  may  concern,  for  all  exr 
change,  re-exchange,  costs,  damages,  charges,  interest  or 
expences  suffered,  or  to  be  suffered,  for  want  of  payment 
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of  the  said  note,  being  in  words  and  figures,   as  follow, 

to-wit: 

«$450.  Mobile,  10  May,  1837. 

« Sixty  days  after  date,  I  promise  to  pay  Mr.  A.  H. 
Gazzam,  or  order,  four  iiundred  and  fifty  dollars,  for  va- 
lue received,  negotiable  and  payable  at  the  Bank  of  Mo- 
bile. S.  ROULSTON," 

Endorsed  on  the  back— 

"A.  H.  Gazzam. 

*  "S.  RoULSTON. 

"  James  Curry  &  Co. 

'*  S.  RoULSTON. 

"And  be  it  further  known,  that  I,  Charles  A.  Marston, 
notary  aforesaid,  do  further  certify,  that  the  endorsers 
have  had  due  notice  of  the  demand  and  non-payment, 
and  protest  of  said  note,  by  notice  in  writing,  directed 
by  me  as  follows :  ^  To  the  endorsers — and  left  at  their 
offices.'  Thus  done  and  protested  at  Mobile,  on  the  day 
and  year  first  above  written. 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand,' 
and  affixed  my  notarial  seal,  at  Mobile,  on  the  12th  day 
of  July,  in  the  year  of  our  Lord,  one  thousand  eight  hun- 
dred and  thirty-seven.  Charles  A.  Marston, 

Notary  Public." 

[Notarial  Seal.] 

Upon  the  above  proof,  the  plaintiffs  moved  the  court 
for  judgment,  and  produced  the  notice,  with  the  certifi- 
cate of  the  President  of  the  Bank,  endorsed  thereon : 
whereupon  the  defendant  objected  to  the  rendition  of 
the  judgment,  and  stated  to  the  court,  that  he  would  de- 
mur to  the  evidence:  whereupon  the  plaintiffs,  notwith- 
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Standing  the  objection  of  defendant,  (who  denied  the 
right  of  the  plaintiffs  to  do  so,)  did  strike  out  the  name 
of  S.  Roulston,  on  the  back  of  said  note,  so  as  to  make 
the  endorsement  of  said  note  read  thus : 

A.  H.  Gazzam. 

James  Curry  <fc  Co. 

S.  ROULSTON. 

And  then  submitted  the  said  note,  with  the  erasure  of 
said  endorsement. 

And  thereupon  the  said  defendant  prays  Judgment  in 
his  favor  in  said  cause,  on  the  proof  presented  to  the  courts 
because  he  says  that  the  same  is  not  sufficient  in  law  to 

M 

authorise  (he  rendering  of  judgment  against  him,  and 
that  the  defendant  is  not  bound  by  the  law  of  the  land 
to  answer  the  same :  and  this  he  is  ready  to  verify — 
wherefore  he  prays  judgment. 

And  thereupon,*  the  said  plaintiflS  do  aver  and  main* 
tain,  that  the  said  evidence  is  sufficient  in  law  to  entitle 
them  to  judgment  in  this  behalf,  and  they  do  therefore 
Join  in  said  demurrer,  and  pray  that  the  court  may  ren- 
der judgment  for  the  plaintiffs  in  this  behalf. 

The  plaintiffs  joined  in  demurrer. 

Oayle,  for  plaintiffs  in  error. 
Stewart,  contra.  • 

ORMOND,  J.— The  questions  of  law  which  are  made 
in  this  case,  arise  on  a  judgment  obtained  by  the  the  de- 
fendant in  error,  against  the  plaintiffs  in  error,  on  motion 
upon  what  is  called  in  the  record,  a  demurrer  to  the  evi- 
dence. 


THE  SUPREME  COURT  OF  ALABAMA. 


367 


Curry  vs.  the  Baok  of  Mobile. 


The  errors  assigned  are— 

1.  That  the  notice  is  not  such  as  is  required  by  law, 
being  by  the  attorney  at  law  of  the  bank,  and  not  under 
the  corporate  seal. 

2.  The  court  erred  in  overruling  the  demurrer  to  the 
evidencet 

The  last  assignment  of  error  will  be  first  considered^ 

It  is  impossible  to  consider  the  demurrer  in  this  case^ 
a  demurrer  to  evidence.  The  office  of  a  demurrer  to  ev- 
idence, is  to  withdraw  from  the  jury  the  consideration  of 
the  facts  offered  in  evidence,  to  maintain  the  issue  which 
the  Jury  were  empanneled  to  try,  and  to  refer  them  to 
the  court.  It  is,  in  effect,  the  substitution  of  the  court 
for  the  jury. 

The  statute  under  which  this  proceeding  is  had,  re- 
quires the  court,  if  the  claim  is  contested,  to  empannel  a 
jury  to  try  the  issue  between  the  parties. '  But  in  this 
case,  it  does  not  appear  from  the  record,  that  £my  issue 
was  tendered,  or  that  a  jury  was  empanneled.  There 
could  not,  therefore,  be  a  demurrer  to  the  evidence. 

As,  however,  the  act  upon  which  this  proceeding  was 
had,  authorised  the  court  to  render  judgment  without  the 
Intervention  of  a  jury,  we  may  consider  the  statement 
of  facts  which  appears  in  the  record,  as  an  agreement  of 
record  of  the  facts  upon  which  the  judgment  of  the  court 
was  pronounced,  and  thus  give  effect  to  what  appears  to 
have  been  the  intention  of  the  parties,  by  what  is  called 
in  the  record,  a  demurrer  t6  evidence. 

The  facts  thus  set  out,  are  the  note  on  wlych  the  mo- 
tion is  founded,  with  the  endorsements  thereon,  and  the 
protest  of  the  notary  for  the  non-payment  of  the  note. 
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The  record  then  proceeds  to  state,  that  "  upon  the  above 
proof,  the  plaintiff  moved  the  court  for  judgment,  and 
produced  the  notice,  with  the  certificate  of  the  president 
of  the  bank  endorsed  thereon."  It  further  appears,  that 
the  court  permitted  the  plaintiffs  below  to  strike  out  the 
endorsement  of  S.  Roulston,  it  being  the  second  endorse- 
xnent,  and  preceding  that  of  the  defendant  below,  though 
objected  to  by  him. 

The  sufficiency  of  this  evidence  to  maintain  the  ac- 
tion, and  also  the  right  of  the  plaintiffs  below  to  strike 
out  an  endorsement  previous  to  that  of  the  plaintiffs  ia 
error,  will  now  be  considered. 

The  note  on  which  the  motion  is  founded,  is  made  by 
S.  Roulston,  and  is  payable  to  the  order  of  A.  H.  Gazzam. 
It  appears  to  have  been  endorsed  by  A.  H.  Gazzam,  S. 
Roulston,  James  Curry  ^  Co.  and  S.  Roulston. 

It  is  insisted  by  the  plaintiffs'  counsel,  that  S.  Roulston, 
the  endorser,  is  the  same  person  as  S.  Roulston,  the  mak.^ 
that  therefore,  the  note,  after  having  been  put  in  circu- 
lation by  the  endorsement  of  Gazzam,  must  have  become 
the  property  of  Roulston,  the  maker ;  which  he  contends 
was  in  law  an  extinguishment,  and  that  the  note  could 
not  afterwards  be  put  in  circulation. 

The  only  evidence  that  this  assumption  is  correct,  Is 
the  similarity  of  the  two  names,  and  we  do  not  think 
this  of  Itself  suf&cient.  It  might  certainly  lead  to  a  sus- 
picion, that  the  two  names  Indicated  the  same  person, 
but  it  does  not,  in  our  opinion,  amount  to  such  a  violent 
presumption,  as  to  be  prima  facie  evidence  of  the  fact. 
It  is  also  open  to  the  objection,  that  It  Is  not  the  best  evi- 
dence  in  the  power  of  tlie  party  to  adduce.     If  they  be 
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In  fact,  the  signature  of  the  same  person,  nothing  could 
have  been  easier  than  to  have  proved  it  beyond  doubt ; 
whereas,  in  the  aspect  in  which  the  question  is  now  pre- 
sented, the  only  evidence  of  their  being  the  signature  of 

« 

the  same  person,  is,  that  the  two  names  are  spelled  alike. 
Such  remote  analogies  are  too  uncertain  to  be  the  foun-' 
dation  of  a  judgment,  especially  in  a  case  where  better 
evidence  could  have  been  had. 

The  objection,  therefore,  that  the  note  was  extinguish- 
ed, by  becoming  the  property  of  the  maker,  and  that  It 
could  not  again  be  put  in  circulation,  does  not  arise  in 
this  case;  and  for  that  reason  we  refrain  from  expyessing 
any  opinion  on  that  question,  as  also  because  we  are  in 
formed  that  this  point  will  directly  arise  in  other  cases 
now  pending. 

It  is  also  contended  by  the  plaintiffs'  counsel,  that  the 
protest  does  not  state  from  whom  payment  was  deman- 
ded, nor  what  was  the  reply  to  the  demand  made ;  and 
that  for  that  reason,  it  is  insufficient.  The  protest  states, 
that  payment  of  the  note  was  demanded  at  the  proper 
time  and  at  the  proper  place,  and  that  it  was  protested 
for  non-payment,  which  could  not  have  been  done,  if  the 
payment  had  not  been  refused,  or  neglected  to  be  made. 

It  is  also  insisted,  that  the  certificate  of  the  notary,  that 
be  had  given  notice  to  the  other  parties  to  the  note,  is  in- 
sufficient. The  certificate  is  in  these  words :  "  I,  Charles 
A.  Marston,  notary  as  aforesaid,  do  further  certify,  that 
the  endorsers  have  had  due  notice  of  the  demand  and 
non-payment,  and  protest  of  said  note,  by  notice  in  wri- 
ting, directed  by  me  as  follows :  *  To  the  endorsers— and 


left  at  their  offices.'"     It  is  supposed,  that  the  qotice  be- 
8  P.  '  47  '^  '  »         . 
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ing  given  on  the  day  the  note  was  protested,  was 
given  too  soon ;  but  it  is  well  settled,  that  notice  of  tlie 
dishonor  of  a  note  may  be  given  on  the  same  day  the 
protest  is  made,  and  must  be  given  on  the  next  day,  or 
placed  in  the  post  office,  to  be  sent  by  the  next  mail,  in 
the  ordinary  course  of  business. 

The  language  used  by  the  notary,  in  setting  forth  that 
he  had  given  notice  to  the  endorsers,  has  also  been  ob- 
jected to;  but  we  do  not  think  it  obnoxious  to  the  criti- 
cism which  has  been  made  on  it.  He  says  that  he  gave 
notice  in  writing,  of  the  demand,  non-payment  and  pro- 
test, to  the  endorsers,  *^  and  left  at  their  offices^  It  is  ob- 
jected, that  he  should  have  described  the  place  where  the 
notices  were  left,  without  undertaking  to  decide  whether 
the  place  was  the  office  of  the  person  so  notified  or  not. 

If  the  notice  had  been  sent  by  mail  to  a  distant  post 
office,  it  would  certainly  have  been  necessary  for  the  no- 
tary to  have  stated  the  place  to  which  the  letter,  contain- 
ing the  notice,  was  directed.  But  where,  as  in  this  cas^ 
the  parties  living  in  the  same  town,  a  notice  is  left  at 
the  place  of  business  of  the  individual,  it  is  sufficient  to 
describe  it  as  the  office  of  the  person  so  notified. 

The  certificate  of  the  notice  which  the  notary  is  au- 
thorised  to  make,  was  designed  by  the  statute  to  be  pri- 
ma facie  evidence  only  of  the  fact  recited ;  and  if  the 
notary  leave  the  notice  at  the  wrong  place,  the  fact  may 
be  controverted,  notwithstanding  he  may  have  certified 
that  it  was  properly  left.  There  is,  therefore,  no  objec- 
tion to  the  protest. 

The  court  below  permitted  the  defendant  in  error  to 
strike  out  the  name  of  the  second  endorser,  (S.  Roulston,) 
though  objected  to  by  the  plaintiff  in  error. 
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In  this,  the  court  erred.  The  holder  of  a  note  or  bill 
of  exchange,  cannot  be  permitted  by  any  act  of  his,  to 
prejudice  the  right  of  any  party  to  the  Instrument,  to 
whom  he  looks  for  payment.  If  a  recovery  could  be  had 
on  this  note,  against  the  plaintiff  in  error,  as  endorser, 
he  would  have  a  right  of  action  against  his  immediate 
endorser ;  and  it  is  very  clear,  that  *the  holder  cannot 
impair  or  abridge  this  right.  The  holder  has  property 
In  the  note,  and  dominion  over  it,  and  may  release  any 
or  all  the  parties  to  it;  but  he  cannot  be  allowed  to  ex- 
ercise this  privilege,  to  the  prejudice  of  another's  right. 
The  same  rule  which  obtains  in  favor  of  a  surety,  when 
the  creditor,  by  arrangement  with  the  principal  debtor, 
without  the  consent  of  the  surety,  prolongs  the  time  of 
payment,  or  changes  the  nature  of  the  contract,  applies 
to  the  discharge  of  a  prior  endorser.  The  deliberate 
cancellation,  by  the  holder  of  the  endorsement,  must  dis- 
charge the  liability  of  such  endorser  to  the  holder,  and 
so  operating,  it  will  also  discharge  from  liabilty  to  the 
holder,  the  subsequent  endorser. 

These  principles  are  fully  maintained  in  the  following 
cases— (Brown  vs.  Williams,  4  Wendell's  R.  360;  James 
Lynch  vs.  Reynolds,  16  Johns.  R.  41 ;  Sargent  vs.  Apple- 
ton,  6  Mass.  R.  88 ;  English  vs.  Dailey,  3  Espinassie's  R. 

49.) 

It  may  be,  that  the  endorsement  of  S.  Roulston  is  open 
to  explanation.  He  may  be  an  accommodation  endorser, 
for  the  plaintiff  in  erJor,  and  not  responsible  to  him  in 
any  event ;  or,  the  name  of  S.  Roulston  may  be  on  the 
paper,  not  strictly  as  endorser,  but  to  indicate  to  the 
banlc  discounting  the  paper,  his  ownership  of  the  note. 
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But  nothing  of  that  kind  appears  in  the  record,  and  we 
must  judge  of  the  legal  effect  of  the  endorsement,  from 
the  predicament  of  the  record,  as  presented  to  us.  These 
remarks  are  made,  to  prevent  any  conclusion  from  being 
drawn,  which  the  opinion  is  not  intended  to  warrant. 

The  record  further  states,  that  the  plaintiff  in  error 
"  produced  the  notice,  with  the  certificate  of  the  president 
of  the  bank  endorsed  thereon ;"  whereupon  the  defen- 
dant, by  his  counsel,  objected,  &c.  The  notice  and  cer- 
tificate here  recited  to  have  been  produced,  must,  we 
think,  be  taken  to  refer  to  the  notice  and  certificate, 
which  are  sent  up  with  the  transcript,  and,  by  reference 
to  them,  we^nd  them  to  be  sufficient. 

In  the  case  of  Bates  vs.  the  Planters'  and  Merchants' 
Bank,  (page  99,)  to  which  we  have  been  referred,  there 
was  no  recital  in  the  judgment,  that  either  the  certificate 
or  notice  were  produced  to  the  court ;  and  we  there  held, 
that  we  could  not  infer  that  the  notice  and  certificate 
sent  up  with  the  transcript,  were  those  on  which  the 
court  acted,  as  it  did  not  appear  that  any  notice  or  certi- 
ficate had  been  produced  to  the  court,  or  any  action  of 
the  court  had  upon  them.  But  we  held,  that  appearing 
and  contesting  tlie  claim,  w^s  evidence  of  notice. 

In  cases  of  this  summary  character,  the  judgment, 
whether  by  default  or  otherwise,  must  shew  affirmative- 
ly  every  fact  necessary  to  give  the  court  the  summary 
Jurisdiction.  In  judgments  by  default,  the  liability  of 
the  defendant  for  the  debt,  must  also  be  shewn.  Where 
an  issue  is  made  up,  the  verdict  will  ascertain  the  defen- 
dant's liability,  as  in  other  cases,  in  suits  brought  in  the 
ordinary  mode ;  and  it  is  unnecessary  to  encumber  the 
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record  either  with  the  proof  or  fact  of  notice,  or  of  those 
facts  which  constitute  the  liability  for  the  debt.  Should 
either  party  desire  to  reserve  the  legal  sufficiency  of  the 
facts,  it  can  be  done  by  bill  of  exceptions,  or  by  demurrer 
to  the  evidence.  As  to  the  terras  of  the  notice  required 
by  the  statutes  in  these  summary  proceedings,  the  law 
was  correctly  laid  down  by  the  court  in  the  case  of  Lyon 
vs.  the  State  Bank,  (1  Stewart,  466.)  "A  notice  in  wri- 
ting, which  so  far  identifies  the  debt  for  which  Judgment 
will  be  moved,  as  to  afford  reasonable  certainty,  is  deem- 
ed sufficient." 

We  are  induced  to  give  this  as  the  result  of  all  the 
adjudged  cases,  on  the  statutes  authorising  ^hese  summa- 
ry proceedings,  from  the  great  number  of  suits  instituted 
in  this  mode  since  the  incretise  of  the  banliing  capital  of 
the  State,  and  the  uncertainty  which  seems  to  prevail  on 
the  subject. 

The  first  assignment  of  error  is  not  sustained.  The 
objection  to  the  notice  is  understood  to  be  rested  by  coun- 
sel, on  the  terms  of  the  charter  of  the  bank ;  the  sub- 
stance of  which,  so  far  as  it  relates  to  this  question,  is, 
that  the  corporation  may  recover  their  debts  in  tills  sum- 
mary mode,  by  giving  ten  days  notice,  &c. 

It  is  contended,  that  as  the  charter  of  the  bank  requires 
the  corporation  to  give  notice,  it  cannot  be  done  by 
the  attorney  at  law  of  the  corporation.  It  cannot  be 
doubted,  that  a  corporation  can  do  an  act  in  pais,  by  an 
attorney  in  fact;  and  we  can  see  no  reason  why  the  no- 
tice, which  is  but  the  commencement  of  a  suit  in  this 
summary  mode,  should  not  be  given  by  the  attorney  at 
law  of  the  corporation,  acting  for,  and  on  behalf  of  the 
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corporation.  A  corporation  can  appear  in  court,  by  its 
attorney ;  and  it  would  be  passing  strange,  if  the  attor- 
ney had  not  power  to  take  the  first  step  in  the  cause. 

In  the  case  of  Osborne  vs.  the  United  States  Bank,  (9 
Wheaton,  738,)  it  was  held,  that  the  authority  of  the  at- 
torney to  appear  in  court,  need  not  be  under  the  corporate 
seal ;  and  in  the  case  of  the  Bank  at  Montgomery  vs. 
Hai^rison,  (2  Porter,  540,)  that  the  notice  required  by  the 
charter  of  the  bank  to  obtain  a  judgment  by  motion,  did 
not  require  the  corporate  seal  to  give  it  authenticity. 

The  ancient  rule  applied  to  corporations  existing  by 
the  common  law,  that  they  could  only  act  through  their 
common  seal,  has  no  application  when  applied  to  corpo- 
rations created  by  statute.  The  very  frame  of  our  bank- 
ing institutions  supposes  that  their  acts  will  be  done  by 
agents,  and  it  would  be  intolerable,  if  not  impossible,  to 
require  their  authentication  by  the  seal  of  the  corpora- 
tion. 

For  the  error  of  the  court  below,  in  permitting  the  de- 
fendant in  error  to  strike  out  the  name  of  S.  Roulston, 
(who  appears  on  the  record,  as  second  endorser  of  the 
note,)  without  explanation,  or  any  sufficient  reason  being 
given  therefor,— the  judgment  is  reversed,  and  the  cause 
remanded,  for  further  proceedings  in  the  court  below. 
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1.  The  records  of  a  court  of  limited  jurisdiction,  should  discover 
every  fact  esseatial  to  the  validity  of  its  sentences, — therefore, 

2.  To  enable  the  Supreme  court  to  review  a  case  under  the  act 
of  eighteen  hundred  and  thirty-three,  (Aik.  Dig.  253,)  where 
commissioners  had  been  appointed,  by  a  judge  of  the  Circuit 
court,  to  settle  the  estate  of  a  decedent,  the  judge  of  the  Or* 
phan's  court  being  interested, — the  commission  issued  by  the 
judge  of  the  Circuit  court  should  appear  of  record. 

3.  Its  existence  and  legality  cannot  be  supplied  by  intendment^ 
or  by  a  recital  in  the  minutes  of  the  clerk  of  the  County  court, 
or  the  report  of  the  commissioners. 

4L  And  the  report  of  two  of  the  commissioners,  is  not  a  decree 
revisable  in  error,  and  an  execution  issued  on  such  a  report  of 
commissioners,  may  be  quashed  on  motion. 

Error  to  the  County  court  of  Washington. 

Proceedings  by  commissioners  appointed  in  lieu  of  the 
Orphan's  court,  where  the  judge  was  interested.  Exie- 
cution  issued  against  plaintiff  in  error. 

The  record  recited,  that  John  James,  Joseph  Black  and 
John  H.  Owen,  were  appointed  commissioners  by  "the 
circuit  judge,  to  settle  the  estate  of  the  late  Charles  Vivi- 
an, with  Joseph  D.  Lister,  esquire,  administrator  of  said 
estate,  and  judge  of  the  County  court  of  Washington 
county."  And  further,  "  that  at  an  adjourned  term  of  an 
Orphan's  court,  held  in  and  for  said  county,  on  the  twen- 
ty-second day  of  January,  in  the  year  of  our  Lord,  eigh- 
teen hundred  and  thirty-ftve,  by  Messrs.  John  James,  Jo- 
seph Black  and  John  H.  Owen,  the  two  former  present 


376 


REPORTS  OF  CASES  IN 


Lister  vs,  Vivian  et  al. 


—the  latter  absent— the  aforesaid  commissioners  exam- 
ined* the  charges  and  statements,  and  all  matters  relative 
to  the  estate  of  the  late  Charles  Vivian,  deceased,  wherein 
the  honorable  Josiah  D.  Lister,  administrator  thereof,  was 
concerned,  and  made  an  estimate,  of  what  to  them  ap- 
peared, from  all  the  evidence  before  them,  to  be  just ; 
which  said  report  was  ordered  to  be  filed." 

The  report  then  set  forth  the  amounts  and  dates  of  a 
number  of  notes,  made  by  different  individuals,  which, 
with  Interest,  amounted  to  more  than  eight  thousand  dol- 
lars.    It  also  contained  a  charge  for  the  hire  of  negroes, 
which,  with  interest,  amounted  to  near  one  thousand  dol- 
lars.    Then  follows  an  affidavit,  in  these  words : 
"  The  State  of  Alabama,  Washington  county. 
"  Personally  came  before  me,  William  Grimes,  clerk  of 
the  County  court  of  said  county,  Messrs.  John  James  and 
Joseph  Black,  commissioners  appointed  by  the  honorable 
the  judge  of  the  Circuit  court,  to  make  settlement  of  the 
estate  of  Charles  Vivian,  deceased,  with  Josiah  D.  Lister, 
administrator  thereof;  have  examined  the  said  case,  to 
the  best  of  our  abilities,  and  make  our  report  thereupon, 
as  appears  on  this  sheet.     Sworn  to  and  subscribed  be- 
fore me,  this  22d  day  of  January,  A.  D.  1835.. 
"  Wm.  Grimes,  Cl'k.  "John  James, 

"Joseph  Black." 
This  is  an  abstract  of  so  much  of  the  record,  as  relates 
to  the  appointment  of  the  commissioners,  the  settlement, 
and  their  report.  And  on  this,  the  clerk  of  the  County 
court  issued  an  execution  for  the  aggregate  sum  with 
which  the  plaintiff  is  charged  by  the  settlement.  Upon 
the  supposition  that  the  record  discovers  a  final  order  or 
decree,  a  writ  of  error  is  prosecuted  to  this  court. 
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Portery  contra. 

COLLIER,  C.  J.— The  authority  of  the  commissloneri 
to  adjust  the  administration  accounts  of  the  plaintiff,  it 
Is  said  is  founded  on  the  order  of  the  judge  of  the  Circuit 
court,  and  the  right  of  the  judge  of  the  Circuit  court  to 
appoint  them,  is  deduced  from  the  first  section  of  the  act 
of  eighteen  hundred  and  thirty-three^  (Aik.  Dig.  p.  253, 
8.  41,)  which  is  as  follows: 

"In  all  settlements  hereafter  to  be  made  by  eJCecutors, 
administrators  or  guardians,  with  the  Orphan's  court,  in 
which  the  judge  of  said  court  may  have  been  employed 
as  counsel,  or  may  be  otherwise  interested  in  such  settle- 
ment, it  shall  be  the  duty  of  said  judge  to  give  Immediate 
information  of  the  fact  to  one  of  the  judges  of  the  Stt- 
preme  or  Circuit  courts,  who  shall  thereupon  issue  a 
commission  to  three  persons  of  the  proper  county,  direct- 
ing and  empowering  them  to  proceed  to  make  such  set- 
tlement unJer  the  rules  and  re;^ulations  n6w  prescribed 
by  law." 

Without  pretending  to  decide  whether  a  majority  of 
the  commissioners  directed  by  the  act  to  be  appointed, 
are  competent,  independent  of  the  co-operation  of  the 
third,  to  make  a  settlement,  we  are  clear  that  the  com- 
mission issued  by  the  judge  of  the  Circuit  court  should 
appear  of  record.  This  commission  isi  a  special  authorl* 
ty,  and  the  only  warrant  for  the  acts  of  the  commission- 
ers. Its  existence  and  legality  cannot  be  supplied  by 
.intendment,  or  by  a  recital  in  the  minutes  of  the  cleric  of ' 
the  County  court,  or  the  report  of  the  eommi&iontre; 
8  P.  .4* 
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but  the  paper  itself  must  appc^^ar,  that  it  may  be  seen 
whether  it  furnishes  a  warrant  for  the  apts  done  uader 
its  authority.  This  conclusion  is  too  clear  to  require  fur- 
ther illustration.  It  is  fully  sustained  by  the  rule  that 
requlregf  the  records  of  a  court  of  limited  jurisdiction,  to 
disclose  every  fact  essential  to  the  validity  of  its  sea* 
iences.  ^ 

The  report  "does  not^  fix  a  liability  upon  the  plaintiff^ 
even  according  to  the  most  unfavorable  interpretation  of 
its  terms,  unless  it  be  for  so  much  as  relates  to  the  iiegro 
hire.  It  may  be  true,  that  the  plaintiff,  as  administrator 
of  his  Intestate,  received  all  the  notes  mentioned  in  the 
report,  and  yet  not  be  chargeable  for  their  nominal 
amount  in  money.  To  be  personally  liable,  it  should 
have  been  shown,  either  that  he  had  collected  or  appro- 
priated them  to  his  own  use,  or  else  that  they  were  lost 
by  his  neglect,  &c. 

But,  apart  from  all  these  objections  to  the  proceedings 
of  the  commissioners,  they  afford  no  warrant  for  an  ex- 
ecution. The  statute  which  gives  an  execution  on  the 
decrees  of  the  Orphan's  court,  enacts  that  "all  decrees 
laade  by  the  Orphan>  court,  on  final  settlements  on  the 
accounts  of  executors,  administrators  and  guardlcms,  shall 
bave  the  force  and  effect  of  judgments  at  law,  and  exe^ 
cutions  may  issue  thereon  for  the  collection  of  the  several 
dh3trlbutlve  amounts  against  such  exe.utor,  ado^inistra- 
lor  or  guardian"— (A ik.  Dig.  p.  252,  s.  37.) 

There  can  be  no  pretence  for  saying,  that  in  the  case 
At  bar  a  decree  was  rendered.  There  is  nothing,  as  we 
)iave  already  shown,  but  a  very  imperfect  settlement,  re^ 
ported  by  two  of  tiie  commissioners.    The  Mt  of  «tghr 


THE  SCrPREMfi  COURT  OP  ALABAMA.  879 

•*M»—       ■        ■  ■  .1         ,1  -.      ..  ■  I  .      ,  -         ■  — 

Lister  vs.  Virian  et  al. 

^1     ■      '        '*'  '"  ......        I , I  ■-■        ,  I  .1      .      M  .     ,„ 


teeo  hundred  and  thirty-three  does  not  expressly  Buihorise 
the  rendition  of  a  decree  in  such  a  case,  so  that  it  may 
well  be  questioned  whether  the  judge  of  a  county  court, 
as  an  executor,  administrator  or  guardian,  is  authorised 
to  render  a  decree  in  his  favor,  or  may  be  required  to 
render  one  against  himself,  (and  perhaps  it  is  not  clear 
that  the  commissioners  can  cousummate  their  settlement 
by  a  decree.)  There,  then,  being  no  basis  for  an  execu* 
tion,  it  issued  improperly;  and  had  the  Judge  of  the 
bounty  court  been  competent  to  entertain  jurisdiction,  U 
sbould  have  been  superseded,  and  quashed  on  OiOtion. 
Yet,  notwithstanding  the  irregularity  of  the  execution, 
we  cannot  entertain  the  case,  because  there  is  no  sucti 
order  or  decree,  as  is  revisable  on  error. 

We  have  been  thus  particular,  that  a  guide  may  be  af- 
forded to  ulterior  action.  It  remains  but  to  declare,  that 
th&  writ  of  error  must  be  dismissed. 
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r 

L  In  the  construction  of  wills,  the  controlling  rule  is,  that  the 
court  must,  if  practicable,  ascertain  the  meaning  of  the  testa- 
tor. 

2.  In  the  exposition  of  a  will,  every  part  must  be  consulted ; 
each  word  is  to  have  its  effect,  if  it  be  possible,  without  thwart* 
ing  the  general  intent. 

3.  A  codicil  is  a  part  of  a  will,  and  is  to  be  construed  with  it : 
and  may,  as  a  context,  confirm,  vary,  or  altogether  change  an 
intention  expressed  in  the  body  of  the  will. 

4.  Neither  the  common  or  statute  law  give  to  nn  executor  virtute 
officii,  a  right  to  the  possession  of  the  testator's  lands :— if  they 
are  devised,  they  pass  by  the  will  to  the  deviseCj  who  has  a 
right  to  entry  and  possession ;  it  undevised,  they  descend  to 
the  heur,  who  is  entitled  to  possession. 

6.  If  the  real  estate  is  wanting  to  pay  debts,  the  executor  may 
obtain  an  order  (or  the  sale  of  so  much  as  is  necessary ;  and 
the  right  to  sell  in  such  a  case  is  a  naked  power,  and  cannot 
be  defeated  by  alienation  or  disseisin. 

6.  Where  power  is  given  by  a  will  to  sell  lands,  it  does  not  re- 
quire, ill  order  to  its  validity,  the  co-cperation  of  all  the  exe- 
cutors named — tfie  power  is  attached  to  the  cffic »,  and  one  ex- 
ecutor, who  has  alone  qualified,  possesses  all  the  power  con- 
ferred by  the  will. 

7.  Where  a  testator  intends  that  the  payment  of  legacies  shall  be 
expedited  or  delayed — his  intention  must  be  followed  as  nearly 
as  possible. 

8.  Payment  of  debts  takes  precedence  of  legacies,"  and  a  legacy 
will  not,  in  general,  be  paid,  where  the  assets  will  be  required 
to  pay  debts. 

9.  But  in  case  of  a  contingent  debt,  a  legatee  will  be  entitled  to 
the  assets,  on  giving  security  to  refund, — ^if  the  debt  become 
abfolatc. 
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10.  Where  it  is  obvious  that  it  will  be  necessary  lor  a  legatee  to 
refund,  in  order  to  pay  debts ;  or  where  the  will  postpones  the 
payment  of  the  legacy  to  a  distant  time ;  or  if  the  payment 
would  defeat  the  testator's  intention — the  legatee  cannot  claim 
it. 

11.  Where  an  executor  voluntarily  answers  interrogatories  which 
he  could  not  be  compelled  to  answer — the  answers  will  be  re* 
garded  as  evidence  de  bene  esse. 

12.  The  jurisdiction  of  the  County  court,  in  the  adjustment  of 
the  estates  of  deceased  persons,  is  limited — depending  upon 
legislative  grants  in  its  favor : — but  where  the  County  couit 
is  incompetent,  the  powers  of  chancery  are  adequate  to  the 
emergency. 

13.  Executors  and  administrators,  are  in  almost  every  respect, 
considered  in  equity  as  trustees. 

14.  A  legatee  may  sue  in  equity  for  the  recovery  of  his  legacy  ^ 
and  if  a  settlement  of  the  estate  be  nece^ary,  all  the  parties 
whose  rights  are  to  be  effected,  or  from  whom  a  discovery  is 
desired,  may  be  brought  before  the  court. 

* 

15.  [According  to  the  English  practice,  where  a  will  relates  to 
lands  only,  it  ought  not^to  be  proved  in  the  spiritual  courts — 
but  if  it  embraces  personal  property  also,  it  ought  to  be  proved 
there.] 

16.  [Courts  of  Equity  in  England  have  concurrent  jurisdiction 
with  the  spiritual  courts,  for  the  recovery  of  personal  legacies^ 
in  all  cases ;  and  in  some  cases,  the  jurisdiction  of  chancery 
is  exclusive.] 

17.  [In  the  English  chancery,  where  the  civil  law  is  followed, 
proceedings  for  the  recovery  of  legacies  niay  be  instituted  at 
any  time  after  the  expiration  of  twelve  months  from  the  testa- 
tor's death.] 

18.  The  County  court  camiot  decree  distribution  of  an  estate 
against  an  executor,  where,  by  so  doing,  the  testator's  inten- 
tion would  be  defeated. 

19.  A  legratee  cannot  in  this  State,  in  all  cases,  immediately  after 
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the  expiration  of  eighteen  months  from  the  grant  oi  letter^ 
testamentary,  coerce  a  payment  of  his  legacy. 

SO.  The  County  court  has  no  jurisdiction  over  the  Iamb  of  m 
testator,  without  the  limits  of  this  State. 

Error  to  the  County  court  of  Mobile. 
Proceedings  against  an  executor. 
.  On  the  thirtieth  day  of  March,  eighteen  hundred  and 
thirty-five,  Joshua  B.  Leavens,  then  of  the  city  of  Mobile, 
made  and  published  his  last  will  and  testatneot,  by 
which,  after  making  an  appropriate  provision  for  bia 
funeral,  he  proceeded  as  follows :  "  It  is  also  my  will,  that 
my  executors  hereinafter  named,  should  effectually,  and 
to  all  intents  and  purposes,  protect.  Indemnify,  and  save 
harmless  all  the  other  partners  of  the  firm  of  St.  John  & 
Leavens,  against  any  actual,  or  contingent  liability,  loss 
or  injury,  imposed  upon  them,  or  either  of  them,  by  me, 
in  consequence  of  having  assumed  the  responsibility  to 
lend  the  name  of  the  said  firm  of  St.  John  &  Leavens, 
either  as  drawers,  endorsers  or  securities,  for  Benjamin 
Leavens,  or  the  firm  of  C.  Irby  <fc  Co. ;  and  also,  that  they 
may  be  protected  against  any  proportion  of  losSj  which 
may  grow  out  of  the  loan  of  money  by  me,  in  the  name 
of  the  said  firm  of  St.  John  &  Leavens,  to  the  said  Benja- 
min Leavens,  or  the  said  firm  of  C.  Irby  &  Co." 

The  testator  then  devised  and  bequeathed  one  fourth-of 
his  estate,  both  real  and  personal,  to  the  plaintlflf— an 
equal  portion  to  his  sister,  Susan  Leavens,  and  the  rest 
ftnd  residue  of  his  estate,  to  his  daughter,  Helen  Naomi^ 
to  be  paid  to  his  brother  Benjamin,  and  sister  Susan,  un- 
til his  daughter  should  attain  the  age  of  majority,  or 
should  marry,  in  cither  of  which  events,  the  same  wa» 


nU  SWaBMB  COUJIT  OF  ALABAMl.  S88 

Learens  «tf.  Butler  et  ux 

directed  to  be  paid  to  her.  -And  Benjamin  and  Susan 
Leavens  were,  by  the  will,  appointed  guardians  and  pro- 
tectora  of  Helen  Naomi. 

On  the  third  day  of  May,  eighteen  hundred  and  tliirty- 
five,  the  testator  declared  and  published  a  codicil  to  hi3 
will,  in  which  he  refered  to,  and  expressly  confirmed  and 
adopted  the  same.     And,  in  addition,  inserted  a  clause,  as 
•  follows :  "  I  do  'hereby  declare  and  direct,  and  do  give 
full  power  and  authority,  to  my  said  executors,  or  the 
survivor  of  them,  and  they  shall  have  power,  whenever 
and  from  time  to  time  as  they  may  think  expedient,  and 
according  to  their  discretion,  to  bargain  and  sell,  conveyi 
lease,  release  or  encumber,  or  otherwise  dispose  of,  in  fee 
W  otherwise,  all  or  any  of  my  real  estate,  wherever  the 
same  jBay  be  situate,  either  for  the  purpose  of  paying 
debts,  making  division  or  distribution— or  when  they 
shall  think  it  beneficial  for  any  purpose  to  do  so;  in 
which  case,  the  proceeds  shall  be  distributed,  kept  or  ap- 
plied, as  the  property  is  required  to  be  by  my  said  will« 
Tbe  true  intent  and  meaning  of  this  codicil  being  fully 
to  affirm  the  dispositions  of  my  said  will,  and  the  better 
•to  enable  my  executors  to  carry  it  into  effect,  and  the 
better  to  enable  them  to  place  the  said  property  in  such 
a  situation,  as  may  be  convenient,  and  more  beneficial 
and  profitable— and  by  giving  the  power  to  sell  and  cour 
vey  lands,  to  enable  them  the  more  conveniently  to  bene* 
fit  ^  parties  interested  in  the  bequests  thereof." 

The  testator  appointed  by  his  will,  Benjamin  Leaven^ 
a{^d  Joseph  E.  Shefileld,  his  executors ;  and  shorty  after 
died. 

Oo  the  eighth  day  of  July,  eighteen  hundred  and  tbir- 
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ty-five,  the  plaintiff  in  error,  one  of  the  executors  named, 
produced  the  will  and  codicil,  and  having  proved  the  due 
execution  of  each,  and  givetT  bond,  and  taken  the  oath* 
thereto  required  by  law,  received  from  the  County  court 
of  Mobile,  letters  testamentary,  authorising  him  to  exe- 
cute the  same. 

And  afterwards,  on  the  twenty-fourth  day  of  Februa- 
ry, eighteen  hundred  and  thirty-eight,  the  defendants  in 
error,  exhibited  tlieir  petition  to  the  judge  of  the  County 
court  of  Mobile,  setting  forth  the  marriage  of  Thomas  J. 
Butler  with  Helen  Naomi,  the  daughter  of  the  testator, — 
the  grant  of  letters  testamentary  to  the  plaintiff— the  ex- 
piration of  more  than  eighteen  months  since  that  time — 
the  neglect  of  the  plaintiff  to  settle  his  a^ccounts,  and 
make  distribution  of  the  estate.  The  petition  thereupon 
prayed,  "that  said  executor,  Benjamin  Leavens,  be  re- 
quired to  make  settlement  as  the  law  provides,  of  his 
executorship  of  said  estate,  and  also  to  make  distribution 
of  the  same,  and  to  pay  over  and  deliver  to  your  petition- 
ers, the  one  full  half  of  the  property  and  nett  proceeds  of 
said  estate,  according  to  the  provisions  of  said  will,  and 
of  the  statutes  of  distribution  in  such  cases  made  and' 
provided." 

The  petition  concluded,  by  praying  that  citation,  and 
all  other  necessary  process  might  issue,  &c.  And  being 
verified  by  the  petitioner,  Thomas  J.  Butler,  an  order 
was  made  upon  the  petition,  requiring  the  issuance  of  a 
citation,  returnable  on  a  day  named  in  the  order. — 
Whereupon  a  citation  was  issued,  and  served  on  tbe 
pl&intiff  in*error,  requiring  him  to  appear  beford  the 
Judge  of  thd  County  court  of  Mobile,  on  a  day  therein 
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State  J,  "  and  shew  cause  why  a  settlement  of  the  affairs 
of  the  estate  of  his  testator  should  not  be  made,  and  to 
render  an  account  of  his  administration  thereof;  and 
further,  to  shew  cause  why  distribution  should  not  be 
made  of  said  estate,  under  the  provisions  of  the  will,  and 
the  distributive  share  of  the  petitioners  paid  over  to  them, 
and  further  to  do  and  receive,  abide  and  perform  whatever 
decree  or  order  the  court  might  make  in  the  premises.'' 

The  plaintiff  in  error,  appeared  in  the  County  court, 
and  filed  an  answer  on  oalh,  .professing  to  disclose,  to 
some  extent,  the  condition  of  the  estate  of  his  testator, 
and  assigning  reasons  why  Hie  sguic  could  not  be  set- 
tled, and  the  petitior^rs'  interest,  under  the  will,  assigned 
to  them. 

The  defendants  in  error  statod  upon  the  record,  certain 
exceptions  to  the  plaintiff's  answer,  and  exhibited  a 
number  of  interrogatories,  touching  the  affairs  of  tie  es- 
tate, and  the  plaintitl's  administration  of  the  same,  which 
he  severally  answered  on  oath. 

These  answers  denied  that  the  debts  of  the  testator 
had  all  been  paid,  and  stated  that  Samuel  St.  John,  juni- 
or, surviving  partner  of  the  testator,  had  rendered  an  ac 
count  against  his  estate,  amounting  to  one  hundred  and 
ninety-seven  thousand,  seven  hundred  and  fifty  dollars, 
eighteen  cents.  That  the  account  with  which  the  estate 
was  charged  for  C.  Irby  &  Co.,  as  presented,  amounted  to 
forty-two  thousand,  eight  hundred  and  fifty-five  dollars, 
twenty-one  cents.  In  addition  to  which,  the  contingent 
liabilities  of  the  testator's  estate,  on  account  of  C.  Irby 
&.  Co.  amounted  to  the  sum  of  about  ninety-eight  thousaod 
dollars.    The  plaintiff  did  not  know  what  mlsht  be  due 
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into  effect  his  ititentiori.  In  the  exposition  of  a  will,  re- 
gard is  not  to  be  had  exclusively  lo  a  particular  clause  or 
clauses,  but  every  part  of  it  must  be  consulted— each 
word  is  to  have  its  etfect,  if  this  be  possible  without 
thwarting  the  generafintcnt.  The  testator  is  not  to  be 
supposed  to  have  used  language,  without  having  sonae 
definite  meaning  in  view ;  and  the  rule  is  not  to  reject 
words,  unless  there  cannot  be  a  rational  interpreUilioa 
of  them  as  they  stand— (Ward  on  Legacies,  194,  et  post^ 
and  cases  there  cited  ;  18  L.  Lib. ;  Cupel  et  al.  by  their 
guardian  vs.  McMillan,  and  cases  there  cited,  S.  C.  bf  Ala. 
June,  1833;  1  Yeates'  Rep.  45,  319,  342,  432,  518; 
Ram  on  Wills,  1,  2,  31,45,  64,  98,  100,  and  cases  there 
cited;  8  L.  Lib.;  Cook  et  al.-vs.  Holmes,  11  Mass.  Rep. 
528.) 

A  codicil  is  a  part  of  a  will.  It  is  therefore  to  be  con- 
Btrued  with  it,  and  may,  as  a  context,  confirm,  vary,  or 
altogether  change  an  intention  expressed  in  the  body  6f 
the  will-(Ward  on  Legacies,  194,  Ram  on  Wills,  263.) 

The  testator  declares  by  his  will,  the  intention  most 
dearly,  that  his  debts  shall  be  paid  by  his  executors.  In 
addition  to  which,  he  specially  directs  that  his  executors 
should  effectually,  and  to  all  intents  and  purposes,  pro- 
tect, indemnify,  and  save  harmless,  all  tlie  other  partners 
of  the  firui  of  St.  John  &  Leavens,  against  any  actual  or 
contingent  liability,  loss  or  injury  imposed  upon  them, 
or  either  of  them,  by  him,  in  consequence  of  his  having 
assumed  upon  himself  to  lend  the  name  of  the  firm  of 
St,  John  &  Leavens,  either  as  drawers,  endorsers  or  secu- 
rities^ for  Benjamin  Leavens,  or  tlie  firm  of  C.  Irby  &  Co. 
The  will  further  provides,  that  the  other  partners  of  St. 
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John  &  Leavens,  shall  be  protected  against  their  propor- 
tion  of  loss,  which  may  be  occasioned  by  the  loan  of  mo- 
ney by  the  testator,  in  the  name  of  the  firm  of  St.  John 
&  Leavens,  to  Benjamin  Leavens,  or  C.  Irby  &  Co. 

And  the  testator,  as  if  willing  to  confer  the  fullest 
power  upon  his  executors,  compatible  with  the  nature  of 
the  trust,  by  the  codicil  to  his  will,  invests  them,  or 
the  survivor  of  them,  with  authority  from  time  to  tlme^ 
according  to  their  discretion,  to  bargain  and  sell,  convey, 
lease,  release  or  incumber  all  or  any  part  of  his  real  es- 
tate, wherever  the  same  may  be  situate,  either  for  the 
purpose  of  paying  debts,  making  division  or  distribution, 
or  when  they  shall  think  it  beneficial,  for  any  purpose 
to  do  so. 

The  will  and  codicil  taken  together.  In  addition  to 
making  the  executors  trustees  of  the  testatur's  estate,  au- 
thorises them,  without  obtaining  a  special  order  of  court, 
to  sell,  or  otherwise  dispose  of  the  real  estate  of  the  tea- 
tator,  whenever,  in  their  judgment,  it  may  be  proper. 
Here  is  a  trust  and  a  power  united^  both  of  which  aro 
more  extensive  than  those  conferred  upon  an  executorj 
either  by  common  or  statute  law-~(Steele  et  al.  vs.  Wor- 
thii^ton,  1  Ohio  R.  358.)  Neither  of  these  sources  of  au- 
thority give  to  an  executor  virtute  officii,  a  right  to  tha 
possession  of  the  testator's  lands.  If  the  lands  are  de- 
vised, they  pass  by  the  will  to  the  devisee,  who  has  tho 
right  of  entry  and  possession— and  if  undevised,  they  de- 
scend to  the  heirs,  who  are  entitled  to  the  possession. 
If  the  real  estate  is  wanted  to  pay  the  debts  of  the  tes- 
tator, the  executor  may  obtain  an  order  for  the  sale  of 
BO  much  as  is  necessary,  though  it  be  in  the  possession 
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Into  effect  his  ititention.  In  the  exposition  of  a  will,  re- 
gard is  not  to  be  had  exclusively  lo  a  particular  clause  or 
clauses,  but  every  part  of  it  must  be  consulted— each 
word  is  to  have  lis  effect,  if  this  be  possible  without 
thwarting  the  generartntent.  The  testator  is  not  to  be 
supposed  to  have  used  language,  without  having  some 
definite  meaning  in  view;  and  the  rule  is  not  to  reject 
words,  unless  there  cannot  be  a  rational  interpretuliOQ 
of  them  as  they  stand—  (Ward  on  Legacies,  194|  ei  post^ 
and  cases  there  cited  ;  18  L.  Lib. ;  Capel  et  al.  by  their 
guardian  vs.  McMillan,  and  cases  there  cited,  S.  C.  bf  Ala. 
June,  1833;  1  Yeates'  Rep.  45,  319,  342,  432,  518; 
Ram  on  Wills,  1,  2,  31,45,  64,  98,  100,  and  cases  there 
cited;  8  L.  Lib.;  Cook  et  al.rs.  Holmes,  11  Mass.  Rep. 
5280 

A  codicil  is  a  part  of  a  ivilL  It  is  therefore  to  be  con- 
strued with  it,  and  may,  as  a  context,  confirm,  vary,  or 
altogether  change  an  intention  expressed  in  the  body  6f 
the  will -(Ward  on  Legacies,  194,  Ram  on  Wills,  263.) 

The  testator  declares  by  his  will,  the  intention  most 
clearly,  that  his  debts  shall  be  paid  by  his  executors.  In 
addition  to  which,  he  specially  directs  that  his  executors 
should  effectually,  and  to  all  intents  and  purposes,  pro- 
tect, indemnify,  and  save  harmless,  all  the  other  partners 
of  the  firm  of  St.  John  &  Leavens,  against  any  actual  or 
contingent  liability,  loss  or  injury  imposed  upon  them, 
or  either  of  them,  by  him,  in  consequence  of  his  having 
assumed  upon  himself  to  lend  the  name  of  the  firm  of 
St,  John  &  Leavens,  either  as  drawers,  endorsers  or  secu- 
rities; for  Benjamin  Leavens,  or  tlie  firm  of  C.  Irby  <fc  Co. 
The  will  further  provides,  that  the  otlier  partners  of  St. 
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John  &  Leavens,  shall  be  protected  against  their  propor- 
tlon  of  loss,  which  may  be  occasioned  by  the  loan  of  mo- 
ney by  the  testator,  in  the  name  of  the  firm  of  St.  John 
&  Leavens,  to  Benjamin  Leavens,  or  C.  Irby  &  Co. 

And  the  testator,  as  if  willing  to  confer  the  fullest 
power  upon  his  executors,  compatible  with  the  nature  of 
the  trust,  by  the  codicil  to  his  will,  invests  them,  or 
the  survivor  of  them,  with  authority  from  time  to  time, 
according  to  their  discretion,  to  bargain  and  sell,  convey, 
lease,  release  or  incumber  all  or  any  part  of  his  real  es- 
tate, wherever  the  same  may  be  situate,  either  for  the 
purpose  of  paying  debts,  making  division  or  distribution, 
or  when  they  shall  think  it  beneficial,  for  any  purpose 
to  do  so. 

The  will  and  codicil  taken  together,  in  addition  to 
making  the  executors  trustees  of  the  testator's  estate,  au- 
thorises them,  without  obtaining  a  special  order  of  court, 
to  sell,  or  otherwise  dispose  of  the  real  estate  of  the  tes- 
tator, whenever,  in  their  judgment,  it  may  be  proper. 
Here  is  a  trust  and  a  power  unitedj  both  of  which  aro 
more  extensive  than  those  conferred  upon  an  executor, 
either  by  common  or  statute  law— (Steele  et  al.  vs.  Wor- 
thington,  1  Ohio  R.  358.)  Neither  of  these  sources  of  au- 
thority give  to  an  executor  virtute  officii,  a  right  to  tha 
possession  of  the  testator's  lands.  If  the  lands  are  de- 
vised, they  pass  by  the  will  to  the  devisee,  who  has  tho 
right  of  entry  and  possession— and  if  undevised,  they  de 
scend  to  the  heirs,  who  are  entitled  to  the  possessioj^; 
If  the  real  estate  is  wanted  to  pay  the  debts  of  the  tes- 
tator, the  executor  may  obtain  an  order  for  the  sale  of 
00  much  as  is  necessary,  though  it  be  in  the  possession 
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the  testator's  estate,  as  devised  and  bequeathed  to  hia 
daughter,  Helen  Naomi. 

The  right  of  the  defendants,  is  assertei  under  the  fol- 
lowing statutory  provisions: 

"  Sec.  13.  Any  person  entitled  to  the  distribution  of  an 
Intestate's  estate,  may,  at  any  time  after  the  expiration 
of  eighteen  months  from  granting  the  letters  of  adminis- 
tration, petition  the  County  court,  setting  forth  his  claim, 
whereupon  it  shall  be  the  duty  of  said  court,  to  grant  a 

r  « 

rule  on  the  administrator,  administratrix,  or  administra- 
tors, (as  the  case  may  be.)  to  make  the  distribution  agree- 
ably to  law ;  but  no  administrator,  administratrix,  or 
administrators,  shall  be  compelled  to  make  distribution 
at  any  time,  until  bond  and  security  be  given  by  the 
person  entitled  to  distribution,  to  refund  a  due  propor- 
tion  of  any  debts  or  demands,  which  may  afterwards  ap- 
pear against  the  intestate,  and  the  costs  attendant  on  tho 
recovery  of  such  debt. 

"  Sec.  14.  Any  person  entitled  to  a  legacy,  or  any  es- 
tate by  will,  shall  be  entitled  to  tlie  provisions  of  the 
foregoing  section,  as  in  case  of  administrators :  -Provided^ 
That  nothing  herein  contained  shall  be  so  construed,  as 
to  compel  any  distributee  to  give  bond  and  security  as 
aforesaid,  for  his  or  h",r  dlstribntlon  of  the  estate  of  any 
intestate,  after  a  final  f?cttlea)ent  shall  have  been  made 
by  the  administrator  or  administratrix" — (Aik.  Dig.  155.) 

The  statute,  accordin*^  to  its  letter,  would  require  a 
rule  to  be  made  on  an  exe  :utor,  to  make  distribution  and 
division,  but  the  natureof  the^thing  required  to  be  done, 
forbids  that  the  act  should  receive  a  literal  interpreta- 
tion, by  making  the  rule  mandatory  in  its  terms.     It  is 
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Johii  &  Leavens;  shall  be  protected  against  their  propor* 
tion  of  loss,  which  may  be  occasioned  by  the  loan  of  mo- 
ney by  the  testator,  in  the  name  of  the  firm  of  St.  John 
&  Leavens,  to  Benjamin  Leavens,  or  C.  Irby  &  Co. 

And  the  testator,  as  if  willing  to  confer  the  fullest 
power  upon  his  executors,  compatible  with  the  nature  of 
the  trust,  by  the  codicil  to  his  will,  invests  them,  op 
\he  survivor  of  them,  with  authority  from  time  to  time, 
according  to  their  discretion,  to  bargain  and  sell,  convey, 
lease,  release  or  incumber  all  or  any  part  of  his  real  es- 
tate,  wherever  the  same  may  be  situate,  either  for  the 
purpose  of  paying  debts,  making  division  or  distribution, 
or  when  they  shall  think  it  beneficial,  for  any  purpose 
to  do  so. 

The  will  and  codicil  taken  to:^ether,  in  additipn  to 
making  the  executors  trustees  of  the  irstatur's  estate,  au- 
thorises them,  without  obtaining  a  special  order  of  court, 
to  sell,  or  otherwise  dispose  of  the  real  estate  of  the  tes- 
tator,  whenever,  in  their  judgment,  it  may  be  proper. 
Here  is  a  trust  and  a  power  united,  both  of  which  are 
more  extensive  than  those  conferred  upon  an  executdr, 
"either  by  common  or  statute  law— (Steele  et  al.  vs.  Wbf- 
thington,  1  Ohio  R.  358.)  Neither  of  these  sources  of  au- 
thgrity  give  to  an  executor  virtute  oJRciL  a  right  to  the 
possession  of  the  testator's  lands.  If  the  lands  are  de- 
vised,  they  pass  by  the  will  to  the  devisee,  who  has  the 
Vight  of  entry  and* possession— and  if  undevised,  they  de- 
JBcend  to  the  heirs,  who  are  entitled  to  the  possession. 
If  the  real  estate  is  wanted  to  pay  the  debts  of  th*e  tes- 
tator,  the  executor  may  obtain  an  order  for  the  sale  of 
00  much  as  is  necessary,  though  it  be  in  the  possession 


394  REPORTS    OF   CASES    IN 


Leavens  vs,  Butler  et  uz. 

-• ^ — 


Let  il  be  granted,  that  the  plaintiff  has  been  neglectful 
of  his  duties,  in  not  having  paid  the  debts  provided  far 
by  the  will,  and  yet  the  proceeding  in  the  County  court 
cannot  be  maintained.  If  the  estate  of  tiie  testator  was 
wrested  from  the  executor,  and  divided  among  the  devi- 
sees and  legatees,  how  could  he  save  harmless  the  sur- 
vivlag  partners  of  St.  John  ^  Leavens  ?  It  has  been  an* 
swered,  that  the  plaintiff  himself  was  a  member  of  the 
firm  of  C.  Irby  ^  Co.,  and  that  the  one  fourth  of  the  es- 
tate  to  which  he  'is  entitled,  is  first  chargeable  for  the  dfe- 
faults  of  that  firm.  Upon  the  concession  that  this  as- 
sumption is  correct  in  law,  it  may  be  asked,  how  are  we 
to  linow  that  the  interest  of  the  plaintiff  will  be  sufll- 
cfent  to  pay  the  debts  of  the  testator's  estate  ?  The  de- 
mands nominally  largely  exceed  that  proportion,  and 
though  perhaps  they  are  to  a  great  extent  unjust,  yet 
their  amounts  are  unascertained,  so  as  to  have  enabled 
the  County  court  to  ^ay  what  was  due. 

The  power  to  sell  the  lands,  in  order  to  its  valid  exe- 
cution, does  not  require  the  co-operation  of  both  the  Indi- 
vicfuals  named  as  executors  in  the  will.  It  is  attached 
to  the  office ;  and  though  the  plaintiff  in  error  has  alone 
qualified,  he  possesses  all  the  power  conferred  by  the  will 
in  this  particular— (Taylor  4-  Morgan  vs.  Galloway  et  al. 
1  Ohio  Rep.  104 ;  Lessee  of  Lloyd  vs.  Taylor,  1  Yeatea? 
Rep.  422.) 

In  this  view  of  the  case,  (and  it  is  clearly  authorised 
by  the  record,)  would  not  the  testator's  intention  most 
probably  be  defeated,  if  his  estate  was  now  divided  be- 
tween the  beneficiaries  under  his  will?  His  surviving 
partners  might  be  sued,  and.  recoveries  had  against  them 
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for  debts,  which  he  had  invested  his  executors  with  am- 
ple authority,  as  well  as  means,  to  pay,  as  soon  as  they 
were  advised  of  their  existence,  and  the  partners  be  thus 
left  to  seek  their  reimbursement  by  a  course  of  protracted 
litigation— (Riddle  ^-  Co.  vs.  Mandeville,  5  Cran.  R.^0.) 

The  period  prescribed  by  the  civil  law,  and  which  is 
followed  in  the  English  court  of  chancery,  where  the 
will  does  not  prescribe  an  earlier  or  later  time,  is  to  al- 
low proceedings  to  be.  instituted  for  the  recovery  of  lega- 
cies, at  any  time  after  the  expiration  of  twelve  months 
from  the  testator's  death.  This  allowance  is  not,  how- 
ever, regarded  as  a  positive  rule,  but  merely  intended  for 
convenience,  that  the  debts  of  the  testator  may  be  ascer- 
tained, and  the  executors  be  informed  of  the  amount  of 
the  assets.  If,  therefore,  the  situation  of  the  estate  be 
such  as  to  enable  the  executors  to  pay  the  legacies  within 
the  year,  they  are  not  restrained  by  law  from  doing  so. 
Lord  Redesdale  held,  if  a  case  was  produced,  in  which  it 
was  quite  clear  that  there  were  no  debts,  the  court  would 
give  the  fund  to  the  legatee,  though  the  twelve  months 
had  not  elapsed— (Pearson  vs.  Pearson,  1  Scho.  ^  liCfr. 
Rep.  12 ;  To  S.  P.  Garthshore  vs.  Chalie,  10  Tesey's  R. 
13.) 

But  if  it  can  be  collected  from  the  will,  that  the  testa- 
tor intended  the  payment  of  the  legacy  should  be  expe- 
dited or  delayed,  tlie  intention  of  the  testator  must  be 
followed  as  near  as  possible— (Ward  on  Legacies,  287; 
2  Williams  on  Ex'ors,  854,  855 ;  1  Roper  on  Legacies, 
579.) 

Again:— T\\Q  payment  of  the  debts  will  claim  prece- 
dence of  the  legacies,  and  the  court  will  not,  in  general, 
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order  legacies  to  be  paid,  where  it  appears  that  the  assets 
will  be  required  to  pay  debts^(l  Roper  on  Leg,  316, 
579, 588  5  Ward  oa  Leg.  369 ;  2  Williams  on  Ex'rs,  652^ 
830.) 

It  Vas  at  one  time  a  much  mooted  question,  whether 
an  executor  could  retain  a  sufliciency  of  the  assets  to  sa- 
tisfy a  contingent  debt,  but  it  is  now  settled,  that  the  le- 
gatee will  be  entitled  to  itj  on  giving  security  to  refund, 
should  the  debt  become  absolute;  or  he  may  hav&  it  paid 
Into  court  for  its  better  security— (Ward  on  Leg.  379,  and 
cases  cited ;  3  Williams  on  Ex'ors,  830^  835>  and  CMes 

cited.) 

I 

Thus,  we  learn,  that  a  legatee  is  not,  under  all  cir- 
cumstances, according  to  the  English  rule,  entitled  to  be 
paid  his  legacy  immediately  after  the  year.  If  it  is  ob- 
vious that  it  will  be  necessary  for  him  to  refund,  in  order 
to  pay  the  debts  of  the  estate,  or  if  the  will  itself  puts  off 
the  payment  to  a  distant  time ;  or  if  the  payment  would 
defeat  the  testator's  intention,  the  legatee  cannot  claim  it. 
In  the  case  at  bar,  we  have  shown,  that  if  the  decree  of 
the  County  court  was  upheld,  the  intent  and  desire  of 
the  testator  to  protect  his  surviving  partners,  would  pro- 
bably be  thwarted. 

It  must  be  remembered,  that  the  County  court,  in  the 
adjustment  of  the  estates  of  deceased  persons,  is  indebted 
for  its  existence  and  powers  to  the  several  statutes  on  the 
subject.  Its  jurisdiction  is,  of  course,  limited,  depending 
i^>on  the  extent  of  the  legislative  grants  in  its  favor  ^  and 
of  consequence,  cases  must  arise,  in  which  it  will  be  In- 
competent to  administer  complete  justice  between  all 
parlies  interested.    Yet,  it  w\l\  not  follow,  becaueie  this 
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Jurisdiction  is  imperfect,  that  a  party  interested  in  tbe 
estete  of  a  deceased  person,  is  without  remedy  to  obtain 
his  rights.  The  powers  of  a  court  of  chancery  are  ade- 
quate  to  the  emergency. 

Executors  and  administrators,  are  in  almost  every  re- 
spect, considered  in  equity  as  trustees— (Graff  vs.  €astle- 
man  et  al.  5  Rand.  R.  195 ;  Dodson  vs.  Simj)8on,  2  Raad. 
R.  294;  Knight  vs.  Yarborough,  4  Rand.  R.  367;  Field 
vs.  Schieffelin,  7  Johns.  R.  157;  Petrie  vs.  Clarlc,  11  Serg. 
4c  Rawle's  R.  377;  Grasser  vs.  Eckart,  1  Binn.  R.  575 ; 
Bpudinot  vs.  Bradford,  2  Dali.  R.  268 ;  Wilson  vs.  Wilson, 
3  Binn.  R.562;  Wilson  vs.  Wilson,  9  Serg.  &  Rawle's 
R.428^  Neaves' estate,  9  Serg.  &  Rawle'sR.  186;  Willis 
on  Trustees,  69,  n.<l)  136,  n  (m)  138,  n.  (t);  L.  Lib.;  Ram 
on  Wills,  538,  539.) 

Upon  this  principle,  chancery  exercises  Jurisdiction 
over  them,  by  compelling  an  executor  to  apply  the  pro- 
perty of  his  testator  to  the  payment  of  debts  and  lega- 
cies, according  to  the  directions  of  the  will,  or  in  case  of 
intestacy  according  to  the  statute  of  distributions— (1 
Williams  on  Ex'rs  157;  2  Ibid.  239.)  Hence,  a  court  of 
equity  will  entertain  a  bill  for  a  personal  legacy ;  or  for 
the  distribution  of  the  intestate's  personal  estate,  and  will 
compel  an  executor  or  administrator,  in  the  same  man- 
ner as  it  does  an  express  trustee  to  discover  and  set  forth 
an  account  of  the 'assets,  and  of  his  application  of  them. 
(2  Williams  on  ExYs,  1239,  and  cases  there  cited.) 

An  account  has  been  decreed  by  the  English  chancersr, 
of  an  intestate's  personal  estate,  even  after  an  account 
taken  and  distribution  decreed  in  the  spiritual  court— 
(Bissell  vs.  Axtell,  2  Yern.  Rep.  47;  TXilwich  College  vs. 
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Johnson,  2  Vern.  li.  49 ;  Pliipps  vs.  Steward,  t  Atk.285; 
2  Fonb.  Eq.  380,  n.  (b.)  And  bills  for  the  discovery  of 
assets  have  been  there  entertained  before  probate,  or  du- 
ring the  litigation  in  regard  to  it,  in  the  spiritual  court. 

A  legatee  may  she  in  equity  for  the  recovery  of  his  le- 
gacy, and  if  a  settlement  of  the  estate  be  necessary,  all 
parties  whose  rights  are  to  be  affected,  or  from  whom  a 
discovery  is  desired,  may  be  brought  before  the  court — 
(2  Williams  on  Ex'rs,  1241 ;  Fellows  vs.  Fellows,  4  Cow. 
R.  682;  Decks  vs.  Strutt,  5  T.  R.  692 ;  Ward,  on  Leg. 
384;  2  Roper  on  Leg.  536.) 

According  to  the  English  practice,  where  a  ?/^i7Z  relates 
to  lands  only,  it  ought  liot^to  be  proved  In  the  spiritual 
court— but  if  it  embraces  personal  property  also,  it  ought 
to  be  proved  there ;  yet  the  probate  will  not  prejudice 
the  heirs,  inasmuch  as  it  will  not  attest  the  validity  of 
,  the  will  as  to  the  lands,  nor  will  the  examination  of  the 
witnesses  in  that  court,  be  evidence  in  the  courts  of  com- 
mon law.  Therefore,  if  in  the  case  of  a  mixed  will^  it 
be  necessary  to  prove  a  devise  of  lands  in  a  suit  concern- 
ing it  in  any  of  the  temporal  courts,  it  is  necessary  to  give 
the  will  itself  in  evidence,  and  for  that  purpose,  4t  is  usual 
In  t^als  at  nisi  prius,  to  procure  the  attendance  of  the 
proper  officer  of  the  ecclesiastical  court,  who  produces 
the  original  will  from  the  registry,  in  which,  after  pro- 
bate, it  has  been  deposited.  When  the  will  is  wanted  in 
chancery,  that  court  will  make  an  order  upon  the  pre- 
rogative court,  to  deliver  it  to  tjie  registrar's  office  in 
chancery,  to  lie  there  till  the  court  of  chancery  shall 
have  done  witli  it— (l  Williams  on  Executors,  215,  218; 
Tucker  vs.  Pliipps,  3  Alk.  II.  3()l.) 


t 
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The  jurisdiction  in  equity,  is  in  some  instances  con- 
current with  the  ecclesiastical  court,  while  in  others  it  is 
exclusive.  Where  the  bequest  of  a  legacy  involves  the 
execution  of  trusts,  either  expressed,  or  by  the  construc- 
tion or  implication  of  the  court,  or  where  the  trusts 
themselves  are  to  be  pointed  out  by  the  court ;  or  where 
the  remedy  itself  can  only  be  enforced  under  the  peculiar 
power  of  a  court  of  chancery,  as  where  a  discovery  of 
assets  is  required.  In  these  and  similar  cases,  equity  has 
erchisive  jurisdiction^  and  will  protect  it  by  the  process  of 
injunction— (2  Williams  on  Exts,  1268,  and  cases  cited  : 
2  Roper  on  Leg.  537,  and  cases  cited.) 

But  it  is  said  suits  for  legacies  are  now  rarely  brought 
in  the  ecclesiastical  courts— legatees  finding  the  authority 
of  these  courts  incompetent  to  enforce  a  discovery  of  as- 
sets, were  frequently  driven  for  that  purpose  into  equity. 
Which  court,  to  prevent  circuity  of  suit,  exercised  a  com- 
plete jurisdiction  in  the  matter,  by  enforcing  the  disco- 
very, and  decreeing  payment  of  the  legacies— (Cowp.  R. 
287;  5  Maddock's  R.  357;  3  Ridg.  P.  C.  243.) 

ilg-atw;— Equity,  it  is  said,  will  entertain  jurisdiction, 
where  lands  are  devised  to  pay  debts  and  make  distribu- 
tlon,  and  will  regard  the  proceeds  as  equitable  assets— 
(Benson  vs.  Le  Roy,  4  Johns.  Ch.  R.  654,  658,  and  the 
authorities  cited  in  the  argument  of  the  plaintiff's  coun- 
sel, 653.)  And  if  a  trustee  disregards  the  directions  of 
the  will  in  the  execution  of  a  power,  the  authority  of 
chancery  is  adequate  to  his  removal— (Parsons  et  al.  vs. 
Winslow,  16  Mass.  R.  361.) 

^   And  in  Elmendorf  vs.  Lansing,  (4  Johns.  Ch.   R.  565,) 
**It  is  a  settled  principle,"  says  Mr.  (Uiaucellor  KeuL  of  a 
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court  of  equity,  "that  an  executor,  or  other  trustee,  who 
mismanages,  or  puts  the  assets  in  jeopardy  by  his  inaol* 
Tency,  either  existing  or  impending,  should  be  preheated 
from  further  interfering  with  the  estate,  and  that  the 
funds  should  be  withdrawn  from  his  hands.  The  au- 
thorities to  this  point  are  sufficiently  numerous."  So, 
the  law  may  be  regarded  as  settled,  that  "  an  executor  is 
personally  liable  in  equity  for  all  breaches  of  the  ordina- 
ry trusts,  which  in  courts  of  equity  are  considered  to 
arise  from  his  office— (2  Williamson  Ex'rs,  1104 j  Muck- 
low  vs.  Fuller,  4  Cond.  Eng.  Ch.  R.  94^  95.) 

Thus,  we  have  shown  that  courts  of  equity  have  ill 
England  a  concurrent  jurisdiction  with  the  spiritual 
courts,  for  the  recovery  of  personal  legacies  in  all  cases—* 
<hat  in  some  cases,  the  jurisdiction  of  the  former  is  ex«> 
dusive.  Whether  the  devisee  of  a  defined  tract  of  land 
can  maintain  an  action  for  the  recovery  of  4he  posnes- 
slon,  on  the  ground  that  the  will  operates  a  eonveyaoce 
in  his  favor— -or  whether,  In  such  case,  the  assent  of  the 
executor  is  necessary  to  give  a  right  of  entry,  we  need 
not  determine,  since  it  is  clear,  that  that  case  is  unlike 
the  present — (Ram  on  Wills,  3,  8 ,'  Ewer  vs.  Jones,  2  Salk 
R.  415 ;  Willard  vs.  Nason,  adm'r,  5  Mass.  R.  240  j  Ram 
on  Assets,  508,  n.  (a.) 

Here,  there  is  no  specific  devise  of  lands  to  the  defen* 
dant,  Helen  Naomi.  The  plaintiff  is  allowed  to  convert 
the  lands  embraced  by  the  .will,  into  money,  either  to  pay 
debts,  to  make  division,  or  for  any  other  purpose  deemed 
beneficial  by  him  for  those  concerned.  So  that  If  the 
plaintiff  is  allowed  to  proceed  in  the  administration,  con- 
trolled alone  by  tlie  limitation  prescribed  to  his  discretlotr 
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l)y  tRe  will,  there  may  be  no  lands  to  divide,  when  the 
"business  of  the  estate  shall  be  brought  to  a  close. 

If  tlie  plaintiff  has  been  neglectful  in  the  execution  dl 
th^'tnisl-^if  he  has  be®n  guilty  of  mala  fides=^\t  th* 
rights  of  the  defendants  arc  in  jeopardy^*^these  and  ma* 
fty  other  causes  would  furnish  reasons  for  a  court  ©# 
equity  to  pi'otect  them  by  making  the  necessary  orderiit 
That  court  is  also  competent  lo  bring  all  persons  in  in- 
ieref^t  before  it,  and  make  a  definitive  disposition  of  tb# 
Walrtis  of  all  parties. 

PurtkeT''=^i:\\e  decree  of  the  County  court  i^  erroneduBf. 
iri  directing  the  division  of  tl\e  lands  situate  in  other 
Slates.  Tiio  County  court  could  not  exercise  a  Jurlsdle« 
tiOn  o^et  the  estate  of"  the  testator  bevond  the  reach  ©f 
its  process.  The  lex  rei  ^itm  must  determine  the  validitj^- 
of  a  will  of  lands— (Kerr  vs.  the  Devisees  of  Moon,  0 
Wheaton's  R.  5G5 ;  McCormick  vs.  Sullivantj  10  Wheat. 
I92j  202)— atid  that  law  inust  be  proved  as  a  fact,  wherd 
it^becomes  a  matter  of  enquiry  in  a  foreign  court.  Yel 
the  County  court,  without  requiring  it  to  be  shown  whc* 
thet  the  will  conformed  to  the  laws  of  Mississippi^  ilU- 
li^is  and  New  York,  determined  that  it  was  operallT<5 
ttf>oh  the  Ireal  estate  of  the  testator,  situated  within  tbesS 
States. 

Letters  testamentary  granted  in  &ne  State,  will  not  bu- 
tli&fise  an  executor  to  sue  in  his  representative  character, 
Ulrithout  the  jurisdiction  of  the  power  by  which  the  let* 
ters  are  granted— (Dixon's  ex'rs  vs,  Ramsay's  ex'rsj  3 
OffimCh'8  R.  319,  323;  See  also  Fen  wick  vs.  Sears,  adm'r, 
1  Oranch's  R.  259  ;  1  Williams  9q  Ex'rs,  204,  and  owM 
cited  in  note  (1.) 

8  P.  51 
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The  case  would  be  different,  if  lands  were  devised  t^ 
an  executor.  There  the  executor  might  sue  as  a  devisee. 
He  would  derive  title  from  the  will,  without  the  aid 
of  the  letters— while  an  executor,  who  is  a  mere  trustee 
for  the  purposes  of  the  will,  cannot  prosecute  an  actioa^ 
but  by  virtue  of  the  letters — (Doe,  Lessee  of  Lewis  and 
wife  vs.  McFarland  et  al.  9  Cranch's  R.  15L) 

In  the  case  before  us,  we  have  said  that  tlie  plaintiff 
eannot  claim  as  a  devisee— that  the  will  merely  annexes 
to  the  office  of  executor,  the  power lo  sell  the  lands  of  the 
testator.  Yet  theCoi/nty  court,  by  its  orders  and  decree, 
undertakes  to  divest  the  executor  of  these  and  vest  them 
Sn  others,  though  it  does  not  appear  that  the  laws  of  the 
States  in  which  the  lands  are  situate,  recognise  him  as 
•entitled  to  exert  any  authority  over  the  real  estate  of  his 
testator. 

So,  it  has  been  holden,  that  lands  lying  in  otlier  States 
than  that  in  which  the  letters  testamentary  are  granted, 
cannot  be  regarded  as  assets  in  the  latter— (Austin  V3. 
Gage  et  al.  9  Mass.  R.  895.) 

Other  points  were  made  at  the  argument,  and  are  pre- 
sented by  the  record,  which  we  decline  considering,  aa 
those  already  noticed  i^ill  probably  lead  to  a  decision  of 
the  rights  of  the  parties  upon  their  merits. 

To  recapitulate,  we  are  of  opinion — 

First— That  the  County  court  cannot  decree  distribu- 
tion  of  an  estate  against  the  executor  where  by  so  doing 
the  teatator'5  intentions  would  be  defeated. 

Secgnd-T^That  in  the  present  case,  the  decree  of  the 
County  court,  if  sustained,  would  most  probably  defeat 
the  testator's  intent. 
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Third — That  a  legatee  cannot,  in  all  cases,  hnmedihtely 
after  the  expiration  of  eighteen  months  from  the  grant 
of  letters  testamentary,  coerce  a  payment  of  his  legacy. 

Fourth— That  the  decree  of  the  County  court  is  erro- 
neous, in  assuming  jurisdiction  over-  the  lands  of  the  tes 
tator,  without  the  limits  of  this  State. 

Fifth— That  a  court  of  cliancery  .has  ample  power  over 
the  subject  of  legacies,  and  in  such  cases  can  administer 
complete  justice — and  in  the  present  case,  that  tribunal 
Is  peculiarly  appropriate  for  the  adjustment  of  the  rights 
of  all  interested  under  the  will. 

It  remains  but  to  add,  that  the  decree  of  the  County 
court  must  be  reversed,  and  the  cause  remanded, 

GOLDTHVVAITE,  .T.,  not  sitting. 
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TKC  PZJiNTERS*  ANO  MERCHANTS'    BANS  OF  MOBirS  VM. 

ANDREWS. 

1.  A  privy  in  interest  in  attachment,  may  at  all  times  point  out 
defects  in  the  proceedings,  and  siibniit  a  motion  to  quash. 

2.  And,  il  scems^  that  the  practice  of  quashing  attachments, 
where  the  remedy  is  unauthorised,  or  the  requisitions  of  the 
Statute  not  complied  with,  w^on  the  mere  motion  of  stxangen 
to  thQ  record  as  ainid  curla^  has  prevailed  so  long,  that  it  is 
not  now  considered  irreguiar. 

3»  A  defective  bond  is  not  a  sufficient  cause  for  quashing  pro- 
ceedings by  attachment,  unless  plamtiff  declines  executing  a 
perfect  bond. 

4.  A  possible  debt,  depending  upon  a  ccntinfrency  which  may 
never  happen,  cannot  be  proceeded  on  by  a'-ittliment :  but 

6.  Where  neither  the ^vrit,  affidavit  or  bond,  al'o:,c  tl;at  defen- 
dant's estate  was  attached  to  satisfy  a  contingent  liability — it 
will  bv?  presumed  that  the  undertaking  for  which  plaintiff  seeks 
redres:.>,  is  absoUite. 

6.  The  endorsemoat  on  an  attachment  is  no  part  of  the  record, 
as  the  law  doeo  not  i  oquirc  tl:at  tlie  caurg  of  action  should  be 
60  endorsed;  aud  \vi  I  not  be  iook-vd t), to  aiccUnin  the  nature 
of  the  dcii.and,  (orniing  the  basis  of  tlie  attachment. 

7.  Tho  ob^eat  of  the  fiftli  spctlin  of  th^  constitution,  article  oa 
balks,  wa?,  to  restrain  the  lo::is'ature  from  granting  to  bank- 
ing; corporatio:is,  exxlitslvo  faciiiti^s  in  the  collection  of  its 
dabts,  bi;t  dojs  nor  cLprive  theba'aks,  in  common  with  other 
creditors,  of  tho  benefit  of  process  by  attachment. 

8.  Corporations  allowed  to  sic  and  lio  sued,  necessarily  possess 
authority  to  perform  by  t'leir  ai^ent^v^  services  ineident  to  the 
commencement  or  prosecution  of  sui-s.    ' 

$.  The  tetm  person,  m  a  statute,  embraces  not  only  natural^  but 
mriificial  persons,  unless  the  language  indicates  that  it    was 
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employed  in  a  more  limited  sense — therefore,  a  corporatioa  is  a 
person,  within  the  meaning  of  the  attachtnent  laws. 

Error  to  the  County  court  of  Mobile. 

Attachment. 

The  plaintiff  in  error  caused  an  attachment  to  be  Is- 
sued against  the  defendant,  returnable  to  the  County 
court  of  Mobile,  upon  the  affidavit  of  their  cashier  and 
agent,  which  declared  "  that  Solomon  Andrews,  of  the 
city  of  Mobile,  was  indebted  to  the  said  Planters'  and 
Merchants'  Bank  of  Mobile,  in  the  sum  of  two  hundred 
and  seventy  thousand  and  eighty-five  dollars,  and  twen- 
ty-one cents,  on  bills  of  exchange,  which  had  not  arrived 
at  maturity,  and  which  were  not  yet  due,  but  which 
would  fall  due  from  the.  then  present  time,  at  various 
periods,  to  the  twenty -sixth  of  September  ensuing."  And 
he  further  saith,  "  that  the  said  Solomon  Andrews  ab- 
sconds, so  that  the  ordinary  process  of  law  cannot  be 
served  upon  him,"  &c.  The  affidavit  bore  date  the  twen- 
ty-first day  of  April,  eighteen  hundred  and  thirty-seven. 

The  attachment  was  of  even  date  with  the  affidavit, 
and  was  not  objected  to.  The  bond  conformed  to  the 
attachment,  save  only  in  reciting  the  time  of  its  return. 
It  substituted  the  ff^si  for  the  second  Monday  in  June,  as 
the  time  when  the  County  court  of  Mobile  was  to  be 
holden. 

On  the  attachment,  a  cause  of  action  was  endorsed,  in 
these  ivords:  ^' 

"This  action. is  brought  to  recover  of  the  defendant,' 
the  amount  of  fifteen  bills  of  exchange,  drawn  by  him 
on  H.  M.  Andrews  <fc  Co.,  and  which  are  running  to  ma- 
turity, but .  which  have  not  yet  fallen  due,  and  will  be- 
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come  doe  at  clivers  times  from  the  date  hereof,  to  the 
twenty-sixth  day  of  September,  eighteen  hundred  and 
thirty-seven — viz.  one  bill  for  twelve  thousand  Ave  hun- 
dred and  eighty-five  dollars,  twenty-one  cents;  one  for 
twenty-five  hundred  dollars ;  two  for  ten  thousand  dol- 
lars, each  ;  nine  bills  for  twenty  thousand  dollars,  each ; 
and  three  bills  for  twenty-five  thousand  dollars,  each ; 
and  which  bills  are  the  property  of  the  plaintiflf,  and 
payable  to  it.' 

From  the  sherifl:'s  return,  endorsed  on  the  attachment, 
it  appeared  to  have  been  received  1\v  him,  and  levied  on 
certain  property  supposed  to  belong  to  defendant,  and 
also  served  in  the  hands  of  several  individuals,  supposed 
to  be  indebted,  &.c.  to  tlic  defendant. 

In  the  record,  we  found  a  declaration  charging  the  de- 
fendant, as  the  drawer  of  fifteen  bills  of  exchange,  falling 
due  subsequent  to  the  issuance  of  the  attachment,  and 
also  a  general  bidehltatus  assunii)sl(  zoxxnX.  for  7iioney  lent, 
&.C.  had  and  received^  &c. 

The  following  judgment  was  rendered  by  the  County 
court:  "This  day  came  the  plaintiff,  by  its'  attorneys, 
and  moved  the  court  for  judgnient  by  default  against  the 
defendant,  Solomon  Andrews,  for  want  of  an  appear- 
ance and  plea,  and  also  moved  the  court  for  judgment 
against  the  several  garnishees,  who  have  been  summoned 
to  answer  in  this  cause,  and  who  have  failed  to  answer 
within  the  time  prescribed  by  law,  to  wit:  against  Jo- 
seph Wood,  James  B.  Craighead,  William  K.  Hallet,  Pre- 
sident of  the  Mobile  Bank,  John  Gayle  and  William  J. 
Vandegraff,  Andrew  Armstrong,  Cashier  of  the  Branch  of 
the  Bank  of  the  State  of  Alabama^  at  Mobile,  V/illlamK 
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Ballet,  Jonathan  Emanuel,  Thomas  W.  McCoy,  Audley 
H.  Gazzam,  Edward  Hanrickj  Lewis  Andrews,  partner 
of  the  firm  of  Andrews  <fc  Brothers;— and  also  moved  that 
the  court  proceed  to  try  the  right  to  the  property  levied 
on  and  claimed  by  Joseph  Wood,  and  also  to  that  levied 
on  and  claimfcd  by  William  R.  Hallet,  as  the  property  of 
Robert  Wilson,  Hallet  and  Company,  respectively. 

"And  thereupon  came  James  B.  Craighead,  esquire, 
Messrs.  Gayle  <fc  Vandegraff,  esquires,  and  Gordon, 
Chandler  &  Campbell,  esquires,  amid  curice,  and  who 
moved  the  court  to  quash  the  attachment,  and  all  the 
proceedings  thereupon,  had  on  the  following  grounds: 
First,  the  want  of  an  affidavit,  according  to  the  statute. 
Secondly,  for  want  of  a  proper  bond.  Thirdly,  for  de- 
fects in  the  writ? 

"And  the  said  amici  cvricB  also  moved  the  court. to  set 
aside  the  proceedings  for  irregularity,  because  the  decla- 
ration does  not  correspond  with  the  attachment ; — be- 
cause the  attachment  was  taken  for  a  debt  not  due ;  be- 
cause, upon  the  attachment  and  declaration,  it  discloses 
a  case  upon  which  no  attachment  ought  to  have  Issued ; 
and  because  the  whole  proceeding  is  uncertain,  variant 
and  illegal :  all  which  being  seen  and  heard  by  the  court, 
and  due  deliberation  being  thereupon  had,  it  seems  to 
the  court,  that  the  said  attachment,"  &c.  "should  be 
quashed,  and  the  same  are  by  the  court  quashed  and  dis- 
missed." 

The  court  refused  the  motion  for  judgment,  ^c,  as 
made  by  the  plaintiff,  and  rendered  a  judgment,  against 
the  plaintiff  for  cost. 

Prom  a  bill  of  exceptions,  sealed  by  the  Judge  of  the 
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County  court,  it  appeared  that  the  plaintiff  tendered  ft 
new  bond  immediately  after  the  decision  upon  the  rtid- 
lion  to  quash  was  announced,  conforming  to  tli6  affldft^ 
?it  and  writ  of  attachment,  which  the  court  refused  10 
accept,  though  entirely  satisfied  of  the  solvency  of  the 
surdity  who  executed  it. 

Under  the  state  of  facts  above  disclosed,  this  C^se  Wft« 
brought  here  by  appeal. 

The  assignments  of  error  now  made  are  as  follows: 

1.  The  court  erred  in  quashing  the  said  attachment. 

2.  The  court  erred,  as  set  forth  in  the  bill  of  ^K^ep' 
\lons  talcen  by  the  appellant  below. 

3.  The  court  erred  in  rendering  judgment  IxftlOW 
against  the  appellant. 

4.  The  court  erred  in  refusing  to  render  Judglnenl  fOf 
ihe  plaintiff  below,  as  moved  for  by  it* 

5.  The  court  erred  in  refusing  to  allow  the  ffioilOM 
made  by  the  appellant. 

6.  The  court  erred  in  sustaining  tlie  motions  made  bjf 
the  amici  curim  in  the  court  belOw. 

7.  The  court  erred  in  discharging  the  garnishees  6e- 
low. 

Siewart,  for  the  plaintiff  in  etror^ 
Campbdt^  contra. 

» 

Stewart^  for  plaintiff  in  error. — The  objection  ftlEidi  \^ 
that  the  attachment  will  not  lie,  because  the  liability  is 
not  a  contingent  one,  and  not  due,  and  may  never  beCOftl* 
a  debt  due ;  and  the  case  of  Benson  vs.  Campbell  )S  6lt#d 

fo  sustain  that  position. 
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That  the  debt  is  not  yet  due,  is  not  the  objection**-* 
(See  Aikio's  Dig,  p.  37.)  An  attachment  will  Ue  for  m 
debt  not  yet  due,  and  the  attachment  shall  be  a  lien  ua* 
tU  tbe  debt  becomes  due.  The  law  does  not,  by  the  at- 
tachment, authorise  a  Judgment  on  such  a  demand  before 
doe ;  it  merely  authorises  a  party  to  secure  and  oUam 
Mnurity  for  his  debt,  until  it  becomes  due ;  and  whetber 
there  shall  be  a  recovery  or  not,  must  depend  upon  who^ 
ther  the  liability  is  completed  afterwards  or  not — it  ki 
very  different  from  the  case  where  a  Judgment  is  bUow« 
ed  at. once  abating  interest.  Such  is  not  the  remedy  giv- 
en by  our  statute. 

A  mere  contingency  of  itself,  is  not  a  sufficient  objee* 
tion — for  all  obligations  payable  at  a  ftiture  da^,  may  be 
said  to  be  contingent.  If  a  not^,  payment  may  be 
made — a  set  off  may  be  set  up-*-the  consid^ation  may 
nui-^the  note  may  be  altered  by  the  holder,  and  become 
void.  If  the  note  be  a  Joint  and  iseveral  one,  it  may  be 
paid  by  another  party -r-taken  up  by  an  endorserj  &c. 

All  obligations  are  at  least  contingent  as  to  tlieiqueflk 
tlon  of  payment^  for  the  obligation  may  be  paid  at  ma- 
turity ;  and  if  so,  there  never  -can  be  a  Judgment.  Then, 
in  all  eases'of  this  nature,  whether  there  shall  ever  bee 
judgment  or  not,  will  depend  upon  the  occurrences  te 
happen  after  action  brought,  and  there  can  exist  no  poa- 
slble  case  where  this  contingency  does  not  exist,  and 
where  the  right  of  action  exists  at  the  time  of  suit 
brought,  and  where  we  c3in  say  there  will  certainly  be 
a  Judgment  eventually  on»the  demand ;  whether  there 
ebeU,  be  a  Judgment  or  not,  depends .  on  a  contioceney. 
It  Is,  therefore,  not  the  contingency  merely,  which  is  to 
8  P.  52 
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goirerri  UB^but  either  we  must  make  a  distinction  be- 
iween  different  degrees  of  contingency)  or  fteek  a  new 
pflnelple  of  distinction. 

Tbese  reflections  and  others,  lead  me  to  the  con€lUBiOD» 
tbat  whether  the  debt  be  merely  contingent  or  noi, 
wouM  make  no  difference  under  this  statute.  But  Umre 
li  a  decision  of  the  court,  and  if  the  court  are  Batiafied 
with  the  propriety  of  the  decision,  then  we  must  exa- 
miae  the  extent  to  which  the  principle  decided,  ia  to  ba 
carried. 

It  the  objection  is  to  rest  upon  the  question  of  conUii*^ 
gcncy,  (and  all  cases  must  necessarily  be  more  or  lett 
eautlfigent,)  then  it  is  the  degree  and  extent  of  the  odd- 
tt&gency  which  we  must  inv^estigate.  It  is  evident  the 
mle  must  have  a  limit,  and  there  must  be  some  s.topping 
flate:  thejlne  of  demarcation  between  cases  where  the 
Mtaehment  will  lie,  and  w^here  it  will  not,  must  be 
tfrtstwn.     How  far  will  the  court  extend  it? 

The  case  of  Benson  vs.  Campbell,  was  a  most  preauiup* 
tymia  attempt  to  attach,  without  any  right  or  title  what- 
ever, and  Chat  case,  so  far  as  the  facts  of  it  are  concerned, 
Ittoves  nothing.  In  that  case,  Campbell  was  not  tiie 
Adder  ^f  the  bill.  He  had  endorsed  a  bill  as  a  suret^r^ 
fetid  had  pafd  nothing,  but  became  alarmed,  lest  he  shoetd 
afterwards  become  liable,  and  be  compelled  to  pay^  iti 
WMch  case  he  would  have  a  claim  against  his  principal; 
JMt  he  parted  with  no  consideration— paid  no  mon^ — 
md  had  n%  right  to  recover  against  any  body ;  but  the 
beMer  of  the  bill  was  the  party  entitled  to  the  money. 
T&etMe  ti)ere  was,  that  he  might  first  become^  by  pea- 
rtfeffity^  liable  himself;  tlien  he  might  pay,  and  then  he 
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would  have  a  claim  against  Benson.  This  was  a  pra* 
posterous  claim.  These  facts  appeared  in  the  writ  ^ 
4M0ehment.  It  recited  no  indebtedness  whatever,  presoit 
or  future.  There  was  no  declaration.  The  court  sataf 
ttnty  would  remand,  if  the  fault  was  in  the  declaratloa; 
but  "  no  declaration  could  be  framed  on  that  writ,***-* 
therefore,  they  would  reverse  in  toto.  There  was  no  alB* 
davit  of  indebtedness.  The  objection  there  was  radiemt 
—not  merely  technical— it  was  absolute,  and  advantage 
of  It  taken  by  the  defendant  himself.  No  case  could  be 
framed  on  it  which  would  authori^se  a  recovery.  From 
the  fttcts  shewn,  it  was  apparent  that  it  was  not  a  case 
where  there  might  be,  or  might  not  be,  a  right  to  recover, 
but  it  was  a  case  where  it  was  conclusively  shewn  that 
there  could  be  no  right. 

Our  case  is  different.  Suppose  that  on  our  writ,  we 
should  have  framed  a  declaration,  shewing  an  absoluto 
liability  at  all  events— then  there  could  have  been  no 
difficulty.  In  the  affidavit  in  our  case,  we  shew  on  oath 
an  ahaolxUe  indebtedness.  The  endorsement  on  the  writt 
can  never  be. taken  to  defeat  the  writ.  It  cannot  be  re- 
aorted  to  for  that  purpose.  Suppose  the  declaration  was 
variant  from  the  endorsement  on  the  writ— t^e  variance 
could  only  have  been  taken  advantage  of  by  plea  in 
abatement— not  by  demurrer;  and  if  he  failed  to  do  se, 
It  was  not  error.     The  proceedings  in  attachment  say 

0 

the  statute  must  be  liberally  construed. 

Ours  is  a  case  where  it  is  not  conclusively  shewn  from 
the  declaration,  much  less  the  writ,  (and  it  is  the  writ 
which  is  quashed--the  quashing  of  the  declaration,  er 
aetttnf  It  aside,  or  refusing  to  grant  our  motion  for  Judg- 
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ment  by  default,  could  not  have  injured  us,  for  we  would 
bave  -amended  it,  and  filed  a  new  one,  shewing  at)8olute 
liability,  which  could  be  done,  without  any  inconststea* 
cy  with  the  writ,  affidavit  or  endorsement,)  whether  tht 
debt  is  absolute  or  not.     It  may  for  aught  the  couci 
knows,  from  the  writ,  affidavit  and  endorsement,  be  a 
ease  of  absolute  liability  on  the  part  of  S.  Andrews.    The 
truth  of  the  case— the  very  facts  which  can  be  stated--- 
wili  afford  the  best  argument  possible  to  prove  this. 
The  facts  are  these :  S.  Andrews  and  H.  M.  Andrews 
were  partners.    The  firm  of  H.  M.  Andrews  ^  Co,  con- 
sisted of  H.  M.  &  S.  Andrews ;  and  H.  M.  Andrews  was 
a  partn'er  with  S.  Andrews  in  Mobile,  under  the  name 
Of  S.  Andrews.     The  bills  were  drawn  on  the  New  York 
house,  without  funds,  for  the  accommodation  of  the  bouse 
of  S.  Andrews  in  Mobile.     S.  Andrews  got  the  money, 
and  it  was  an  expedient  used  to  raise  money  by  him ; 
■0  that  in  fact  he  was  drawer  and  acceptor  both.     No 
demand  was  necessary — no  notice  was  necessary  to  him, 
***and  he,  as  well  as  H.  M.  Andrews,  were  Jointly  and 
severally  liable  for  the  whole  debt,  as  drawers^  and  also 
as  acceptors.     (They  may,  as  such,  be  jointly  and  sepa* 
rately  sued  by  our  statutes.)    Suppose  these  facts  bad 
been  disclosed  by  the  declaration,  the  objection  would 
have  vanished.     It  would  be  a  case  of  positive  and  ab* 
solute,  not  contingent  liability  in  S.  Aadrews~for  lie 
draws  on  himself.     Then  if  this  be  true,  and  such  a  de* 
daration  could  have  been  filed,  the  writ  could  not  be 
quashed,  for  its  sufficiency  cannot  depend  on  the  good* 
oess  or  defectiveness  of  the  declaration.   The  court  mlfbt 
have  refused  to  grant  us  the  Judgment  by  default,  we 
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uked,  but  should  not  quasli  the  ^rit.     We  Would  have 
filed  a  new  declapation. 

Bat  I  now  propose  to  shew  more  than  this ;  I  propose 
to  shew  that  the  declaration  was  a  good  one,  and  one 
which  would  admit  of  being  proved  and  satisfied  by 
proof  bran  absolute  liability.  It  is  true,  that  the  counts 
are  In  the  usual  fornd,  averring  notice,  demand,  protest^ 
ice.  But  it  does  not  follow,  that  we  must  prove  demand, 
pirotest  and  notice,  to  prove  and  satisfy  the  averments  of 
It  Suppose  we  were  to  go  to  trial  under  this  declara^ 
lion,  and  then  prove  the  very  facts  which  I  have  before 
stated-^the  court  would  have  told  the  Jury,  that  if  they 
lieltei^ed  those  facts,  they  must  find  for  the  plaintiff ;  that 
they  were  tantamount;  and  equivalent  to  demand,  notice 
and  protest ;  that  the  liability  was  absolute,  because  the . 
law  would  consider  such  drawing  as  a  fraud  on  the 
iMink- ;  and  that  as  to  the  form  of  the  declaration,  any 
thing  which  would  amount  to  a  waiver  of  demand,  no- 
tice and  protest,  or  any  thing  which  would  i*ew  them 
la  be  unnecessary,  was  sufficient  to  satisfy  the  averments 
of  those  things,  and  would  have  cited  law  in  support  of 
Ihls  proposition.  And  this  court  would  have'affiirmed  that 
Judgment 

This  view  of  the  case  turns  upon  the  question,  whe- 
ttier  or  not  this  declaration,  in  the  shape  in  which  it  is, 
WDuld  admit  of  proof  of  an  absolute  indebtedness.--^ 
There  are  a  great  variety  of  cases,  which,  might  be  pre- 
iented,  which  would  satisfy  the  averments  of  the  decla- 
.ration  as  laid,  and  still  be  cases  of  absolute  liability. 
fliippooe  we  were  to  produce  on  the  trial,  an  acknow- 
lodcment  in  writing,  signed  by  S.  Andrews,  dated  after 
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the  drawing  of  the  bills,  and  before  suit  brought,  as  fol- 
lows :  "  I  agree  to  waive  the  necessKy  of  protest  and  no- 
ticp,  admit  that  the  bills  were  drawn  for  my  accoaimo- 
dation,  and  that  I  received  the  coixsideration,  and  am  pri- 
marily liable,  having  rio  funds  in  the  bands  of  H.  M.  An- 
drews to  pay  them,"— or  any  other  thing  of  the  same 
Import ;  or  suppose  it  was  shewn  that  the  firm  of  H.  M. 
Andrews  &  Co.  consisted  solely  of  "  Sol.  Andrews^"  him- 
self alone,  doing  business  in  New  York,  under  the  name 
and  style  of  H.  M.  Andrews  and  Co.— or  any  other  stale 
of  facts  whatever,  of  which  a  thousand  might  be  ima- 
gined, which  would  put  those  bills  in  the  class  of  blUs 
In  which  the  drawer  was  in  fact  the  party  primarily  Ush 
ble,  and  that  if  any  other  party  paid  the  bill,  he  would 
have  an  action  thereon  against  him  (the  drawer)  for  the 
amount  Then  on  the  trial,  a  recovery  could  be  bad  on 
those  counts,  and  no  special  form  of  declaration  was  ne- 
cessary, the  general  form  being  sufficient  to  admit  sueb 
proof. 

It  therefore  appears,  that  th^  case  might  in  fact  be  a 
ease  of  absolute  liability,  or  might  not,  and  whether  it 
was  or  was  not,  w^as  to  appear  from  the  proof.  Bot  even 
if  it  appeared  from  the  declaration,  the  declaration  can 
never  determine  whether  a  writ,  when  Issued,  was  sub-  • 
Ject  to  be  quashed  or  not  quashed.  The  writ  was  good 
or  bad  when  issued,  and  no  subsequent  part  of  the  pleft* 
ding  can  vary  its  original  merits. 

Why  shall  we  say  it  was  bad  from  its  own  facel  It 
recites  that  <^Sol.  Andrews  was  Indebted  in  the  sum  oC 
f — ,  to  becomedue  hereafter,  not  contingently,  but  abod- 
iutely."  Very  different  from  the  case  of  Benson  vs.  Oanqi. 
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IMAI:  tbe  affidavit  is  to  the  dame  effect,  of  an  absolute  in- 
debtedaess^-the  endorsement  is  not  inconsistent  with  Ibis 
0tat6  Of  the  case,  and  does  not  destroy  the  averments  of  ab- 
MlQte  indebtedness  contained  in  the  affidavit  and  writ 
•ftie  bond  would  secure  S.  Andrews  against  all  injuries 
Which  might  arise,  if  the  claim  was  an  improper  one,  and 
the  debt  not  really  an  absolute  one.  He  might  plead  in 
ibat^m^t,  that  it  was  a  contingent  liability,  if  such  was 
fbit  fact,  and  abate  the  writ ;  but  he  could  not  file  such 
ptea,  because  it  required  to  be  sworn  to,  (and  he  could 
Mt  deny  the  fact,)  and  he  would  have  lo  give  us  a  better 
writ,  if  the  liability  was  absolute.  Now,  it  does  not  ap- 
pear that  he  denied  in  any  way  the  absoluteness  of  the 
tfebt;  but  strangers,  who  do  not  know  whether  it  is  ab- 
solute or  not,  do  interfere  without  it  appearing  to  be,  and 
wtlhoui  pretending  that  they  represent  him,  and  person;^ 
who  are  not  liable  to  him,  because  of  the  very  fact  that 
ttey  do  not  pretend  to  represent  him,  but  they  represent 
their  own  interest.  They  injure  both  plaintiff  and  de^ 
fendant,  and  without  authority.  I  do  not  deny,  that  if 
they  had  pretended  to  represent  Andrews,  that  their  au- 
l^{ily  to  do  so  could  be  disputed,  because  they  are  couu- 
sMlers ;  but  they  do  not  say  that  they  have  his  warrant, 
•  or  thdt  they  wish  to  represent  his  interests.  They  do 
iM  say  whose  interests  they  desire  to  protect,  and  the 
prasatsption  is  against  them. 

Andrews  himself,  was  in  default  for  not  appearing—^ 
fte  time  had  passed  when  the  bills  had  fallen  due,  and 
tt  was  by  the  declaration  shewn,  that  the  liability  had 
betiome,  HBder  any  view  of  it,  and  was,  absolute,  at  the 
tdne  the  writ  was  quashed.     The  general  statutes  of 
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Je^ofails  would  prevent  our  defeat  in  this  caaei  becauo 
the.  demand  must  be  tried  accordifig  to  its  tnerita,  and 
'Justice.  But  the  attachment  law  is  still  more  liberal  by. 
its  express  enactments.  If  there  be  no  bond  and  iiffid^* 
vit,  It  must  be  abated  by  plea.  There  is  no  part  of  tte 
statute  which  authorises  the  motion,  to  quasbi  eltber  bjr 
the  defendant  or  any  one  else.  The  law  first  required 
tlie  defendant  to  replevy^  before  he  was  admitted  to 
plead,  (Aik.  Dig.  p.  41,  s.  13 ;)  but  it  was  amended  aOLW 
to  allow  him  to  appear  and  plead  without  replevyioc. 

Section  seventeen  provides,  that  the  statute  shallnot  be 
rigidly  construed;  even  the  original  papers  may  lut 
amended.  The  right  to  amend  is  absolute,  unless  the  er- 
ror was  a  fraudulent  one  ^  nothing  else  can  prevent  tbe 
amendment.  .    _ 

Section  thirty-nine  provides,  that  no  attachment  aheU 
be  abated  for  want  of  form,  much  less  quashed.  The 
motion  to  quash  must  certainly  be  confined,  if  it  can  lie* 
made  at  all,  to  what  appears  on  the  fcux  of  the  wrii~fO€ 
the  statute  has  provided  that  want  of  bond  and  affidavit 
shall  be  by  plea  in  abatement— and  this  court  bas  deter- 
mined that  a  defective  writ,  in  the  case  where  the  retura 
day  is  wrong,  is  not  void,  but  voidable,  and  may  beabih 
ted — not  quashed>. 

I  will  conclude,  by  adverting  to  the  wide  field  opened 
in  these  cases,  if  this  objection  can  prevail.  Where  sbaU 
It  stop  ?  What  the  line  of  demarcation  between  cades  to 
be.  considered  contingent,  and  those  not  ?  The  case  of 
Benson  is  one  where  not  only  the  liability  is  contiogeott 
bat  where,  the  plaintiff's  grievance  is  contlngeat.  Net 
so  in  this  case':  Andrews  has  received  the  consideration. 
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and  we  have  parted  with  it.     Certainly,  any  case  whem 
the  liability  is  prifnary,  is  not  contingent.     Apply  this 
rule  to  cases  of  joint  makers— of  endorsers— against  joint 
and  several  makers— against  sureties,  where  the  plaint^ 
is  the  holder — cases  where  endorsers  are  liable,  only  where 
the  maker  is  prosecuted  to  insolvency-^buf -where  they 
cannot  be  found,  (case  under  our  statute  where  notes  are  not 
payable  in  bank,)  and  all  cases  where  others  are  liable 
as  well  as  the  defendant,  and  where  a  party  has  a  right 
of  action  agaiifst  several  at  the  sam^  time  for  the  same 
cause  of  action,  as  bills  endorsed,  and  notes  endorsed,  and 
what  will  be  the  effect  of  this  principle?      It  will 
prove  very  injurious  to  justice,  and  to  the  equal  rights  of 
all  creditors ;— they  should  all  be  upon  the  same  footing. 
One  creditor  may  acquire  a  lien  on  all  a  man's  property, 
when  the  contract  is  contingent  in  substance,  though  not 
In  form,  to  the  exclusion  of  another,  whose  contract  16 
absolute  in  form,  but  contingent  in  reality — which  result 
was  never  intended  by  the  statute. 

Campbell,  for  the  defendant  in  error.— TJie  counsel  for 
the  plaintiff  insists,  that  all  obligations  are  contingent  as 
to  the  question  of  payment,  and  because  the  statute  per- 
mits an  attachment  to  issue  upon  an  obligation  to  which 
there  Is  incident  such  a  con-tingency,  an  attachment  may 
issue  upon  all  contingent  liabilities. 

The  contingency  in  the  question  of  payment,  arises 
out  of  some  conduct  of  the  debtor.  If  he  honestly  fulfils 
the  contract,  payment  will  be  made — but  as  the  conduct 
he  may  maintain,  renders  the  fact  doubtful,  (in  certain 
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fpecified  cases,)  security  is  afforded  to  the  creditor,  by  al- 
lowing io  advance  the  remedy  by  at^ichment. 

TJic  contingency  in  the  "  question  of  payment,"  vises 
out  of  none  of  the  stipulations  of  the  contract.  Both 
parties  contemplate  certainty  in  the  payment,  and  one 
party  pledges  fidelity  in  the  performance  of  that  act. 

The  contingency  that  we  say  renders  this  remedy  im- 
proper, is,  that  the  liability  of  the  defendant  may  never 
^Xi9t  He  may  never  owe  the  plaintiff  one  cent.  Tlie 
parties  do  not  contemplate  that  he  will  owe  the  plaintiff. 
Whether  he  will  ow€  the  plaintiff,  depends  upon  circum- 
atances,  still  to  intervene.  Until  they  occur,  there  is  ap 
fclaim  that  the  plaintiff  is  Justly  subject  to. 

The  case  of  Benson  vs.  Campbell,  (6  Porter's  R.  445,)  i» 
express  to  this  point.  A  party  had  become  liable,  as  an 
accommodation  endorser,  on  a  bill  of  exchange.  His  li- 
ability was  not  certain — nor  had  he  done  any  act  to  Ia- 
fure  a  claim  against  the  defendant.  But  he  was  in  a 
situation  in  which  a  liability  might  arise  to  pay  the  aebli 
and  the  defendant  was  proceeding  in  such  a  manner  as 
rendered  it  probable  that  he  would  be  compelled  to  do  so. 

But  the  court  determined  that  the  process  of  attach- 
ment rests  upon  no  quia  Omit  principle.  There  must  be 
a  direct  contract,  either  matured  and  violated;  or  one  the 
violation  of  which  was  rendered  probable,  to  authorise 
its  adoption.  There  must  be  an  indebtedness  at  the 
lime. 

The  same  contingencies  appear  in  this  contract.  4 
drawer  of  a  bill  is  supposed  to  assign  effects  at  the  time 
for  the  payment  of  the  bill.  Whether  he  shall  ever  he 
called  to  do  more  than  this,  is  uncertain.     Whether  lie 
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«hall  become  liable  to  do  more,  is  dependent  upon  tlSft 
»cw  of  others.  Tliese  acts  must  be  performed  fefefoire  M* 
liability  arises.  The  contingency  of  a  farthef  liabililiy 
f&  the  drawer,  is  as  remote  as  that  in  the  case  of  Beni^tt 
vs.  Campbell. 

The  facts  stated  by  counsel,  should  have  appeai^erf  in 
the  affidavit,  to  justify  the  argument  upon  it.  It  is  trtw; 
thfet  a'  dirawer  of  a  bill  may,  at  the  time  it  was  negotia- 
te*, give  collateral  instruments,  that  will  ren(^r  it  a  dl- 
i^ct  liability— or  thei#  may  be  circumstances  thtit  Will 
(fotivert  a  collateral  into  a  direct  liability.    Thosfe  c&cum^ 

< 

sCatices  ought  let  be  shown. 

The  old  statute  required  that  •the  affidavit  should  a^ 
dfy  the  nature  of  the  debt— the  account  between  the  pe^ 
ties.  If  our  present  statute  does  not  malce  the  requiBl- 
tlon,  it  has  not  changed  the  principle  upon  which'  the 
employment  of  the  remedy  depends— (3  Stewart  &  Poi^ 
tev,  67.) 

eOLLFER,  C.  J.— It  has  long  been  the  most  general 
practice  in  this  State,  to  move  to  quasK  attachments  in 
the  manner  in  which  the  motion  was  submitted  in  the 
case  at  bar: — A  practice  suggested  ex  majore  cautela,  and 
originating  doubtless,  from  an  apprehension  that  an  a]^ 
^arance  as  counsel,  operates  a  waiver  of  all  defects  ap^ 
parent  upon  the  face  of  the  proceedings— an  idea;  ceiv 
talifljr  without  any  foundation,  either  in  law  or  reason. — 
Aft* motions  thus  submitted  have  been  entei1;ained  by  our 
ceur^j  under  the  impression  that  it  was  competent  fbr 
tbem^  nuero  motu,  to  repudiate  a  case  commenced  by  eft 
tWfllnient  where  the' remedy  was  unauthorised;  or  th€f^ 


420  REPORTS  OF  CASES  IN 

The  Planters'  &  Merchants'  Bank  of  Mobile  vs.  Andrews. 

quisites  of  the  statute  were  aot  complied  with.  In  a 
case  rendering  it  necessary,  it  might  indeed  be  a  matter 
of  terious  inquiry,  whether  a  practice  that  has  so  long 
prevailed,  should  be  held  irregular,  however  much  we 
might  feel  inclined  to  disregard  it,  were  it  res  integra, 

9ut  the  present  case  does  not  require  us  to  consider 
tbe  general  powers  of  an  amicus  curitB,  for  the  record 
clearly  discovers  that  several  of  the  gentlemen  who  pre- 
-  sqnted  themselves  before  the  County  court  in  that  char- 
acter, had  such  an  interest  in  theipntroversy,  as  author- 
iflied  them  to  submit  a  motion  to  quash  the  attachment, 
Issued  at  the  suit  of  tjie  plaintiff.  They  had  been  sum- 
moned as  garnishees,  to  answer  as  to  their  indebtedness 
to  the  defendant,  and  at  the  time  they  made  their  motion, 
the  motion  of  the  plaintiff's  attorney  for  a  judgment  by 
default,  was  pending  before  the  court.  So  we  think  U 
clear,  that  at  least  several  of  the  gentlemen  who  advoca- 
ted the  motion  to  quash,  cannot  be  regarded  as  mere  vo- 
lunteers without  an  interest— and  either  one  of  them  be- 
ing authorised  as  a  privy  in  interest,  to  point  out  defects 
in  the  proceedings,  it  is  immaterial  what  is  the  predica- 
loent  of  the  others. 

The  true  inquiry,  then,  is,  did  the  County  court  err  in 
ijs  Judgment?  The  bond  on  which  the  attachment  la- 
Sjued,  does  not  correspond  with  the  attachment  It  re- 
cites the  time  when  the  court  is  to  be  holden,  to  be  the 
first  Monday  in  Jttne,  without  designating  it  as  the  next 
County  courts  &c.  If  the  condition  of  the  bond  contained 
tbeae  latter  words,  we  will  not  say  that  they  would  not 
authorise  the  rejection  of  the  former,  viz,  "  the  first  Mon^ 
day.  wt  Juiie  nexty^  and  the  bond  then  be  a  sufficient  com- 
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j^ance  with  the  law;  although  this  court,  under  its  first 
organization,  decided  that  a  capias  ad  'satisfaciendum, 
"  retoroable  to  the  next  term  of  the  court,  to  be  holden," 
4^^  at  a  time  not  appointed  by  law,  was  absolutely  void 
— (Brown  vs.  Simpson,  3  Stew.  R.  331.) 

In  Lyon  vs.  Malone,  (4  Porter's  R,  414,)  tliis  court  de- 
termined that  a  writ  of  error  not  ,,showing  the  term  of 
the  Supreme  court  to  which  it  was  returnable,  might  be 
amended  by  its  teste,  or  by  the  bond  or  citation  ; — that 
tbe  time*  of  its  issuance  being  ascertained  from  either  of 
these  sources,  the  statute  upon  the  subject  ascertains  the 
retarn  to  be  the  next  succeeding  term  of  the  court.  In 
the  case  before  us,  the  statute  is  not  so  explicit  on  this 
point,  but  the  court  to  which  the  proceedings  are  return- 
able, and  the  time  when  they  are  to  be  returned,  is  pre- 
flcrlbed  by  the  officer  issuing  the  attachment,  and  must 
l^ppear  on  the  face  of  the  proceedings— (Aik.  Dig.  p.  38, 
sec.  6.) 

In  Lowry  vs.  Stow,  (7  Porter,  483,)  the  bond  descril3ed 

« 

the  attachment  as  being  returnable  near  two  years  pre- 
vious to  its  issuance,  and  was  considered  by  this  court  as 
defective. 

The  bond,  then,  was  defective  ;  yet  the  court  should 
not,  for  that  cause,  have  quashed  the  proceedings.  This 
eoart  has  heretofore  decided,  under  the  influence  of  the 
aeveateenth  section,  (Aik.  Dig.  p.  42,)  of  the  attachment 
law,  as  revised  in  eighteen  hundred  and  thirty-three, 
that  a  defective  bond  was  not  a  sufficient  cause  for 
quashing  the  proceedings  by  attachment,  unless  the 
Idaintiff  declined  executing  a  perfect  bond— (Lowry  vs. 
Stow,  7  Porter,  483 ;  see  also  Pearsall  ^*  Stanton  vs.  Mid- 


422  REPORTS  OF  CASES  IN 


The  Planters'  &  Merchants'  Bank  of  Mobile  vs.  Andrews; 


diebrook,  2  Stew.  4»  For.  R.  406 ;  and  Johndon  vs.  fta\e^y 
3- Stew,  df*  Per.  R.  331.) 

It  ia  further  insisted  for  the  defendant,  that  the  record- 
dOjBS  not  disclose  such  a  liability  w  will  form  the  basto 
of  an  attachment— that  the  defendant  rnay  probftbly 
Hfflver  become  chargeable  to  the  plaintiff— a  fact  which 
€annot  be  known,  until  after  the  protest  of  hie  bHii 
for  non-acceptance  or  non-payment ;  so  that  at  most,  i%iB 
tmdertaking  with  the  pfaintiff  is  contingmt, 

hi  Benson  vs.  Campbell,  (6  Porter's  R.  455,)  it  water 
held  that  "  under  our  attachment  laws,  a  plaintiff  must) 
show  that  the  defendant  is  indebted  to  him  in  a-  sum  cf 
money  past  due.  or  else  in  a  sum  of  money  to  he  paid  at  a 
future  dayy  That  **  a  possibility  depen41ng  upon  a  con> 
tingency  which  may  never  happen— the  dishonor  of  a 
draft,  for  the  payment  of  which  the  defendant  wasr  a 
surety,"  could  not  be  proceeded  on  by  attachment.  But 
neither  the  writ,  affidavit  or  bond,  inform  us  that  the 
defendant's  estate  was  attached  to  satisfy  a  contingent 
liability,  and  for  any  thing  shown  by  either  of  thesr, 
the  undertaking  for  which  the  plaintiff  is  seeking  re* 
dress,  is  absolute. 

The  endorsement  on  the  attachment,  it  is  true,  disclo- 
ses the  character  of  the  plaintiff's  demand— yet  thiff csnv 
not  be  regarded  a  part  of  the  record,  inasmuch  as-  the 
law"  does  not  require  the  cause  of  action  to  be  endorsed 
on  the  attachment.  This  point  was  brought  directly  ttf 
the  view  of  this  court,  in  Lowry  vs.  Stow,  (7  Porter's  R. 
463,)  and  it  is  there  shown  that  the  act  of  eighteen  h\m^ 
dred  and  seven,  which  makes  it  ^'  the  duty  of  the  (derlr, 
or  plaintiff  ?s  attorney,  to  endorse  on  the  back  of  the  writ 
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ti^  cause  of  the  action,  the  nature  of  the  specialty,  or  the 
gjroands  oa  which  the  action  is  founded,"  as  indicated 
both  by  its  terAas  and  its  title,  "  applies  to  the  initiatory 
proceas  in  a  cause  issuing  from  courts  in  which  clerks 
life  necessary  officers.''  This  decision  still  meets  our  en- 
tire  approbation — and  the  endorsement  not  constituting 
j»  part  of  the  record,  affords  no  warrant  for  the  judgment 
pf  itfce  County  court. 

The  only  remaining  question  raised  is^  whether  a  cor- 
poration can,  in  any  case,  recover  its  debts  by  attachment. 
Pur  statute  upon  the  subject  enacts,  that  '^original  attach- 
ments, foreign  and  domestic,  may  be  issued  by  any  judge 
pf  the  Circuit  or  County  courts,  or  any  justice  of  the 
fi^aee.'^  And  further,  that* "  every  judge  or  justice,  before 
Issuing  an  attachment,  shall  require  the  party  applying; 
for  the  same,  his  agent,  attorney  or  factor,  to  make  affi- 
darit  in  writing,  that  the  person  against  whom  the  at- 
tachment is  prayed,  absconds,''  &c,  ."  and  shall  further  re- 
quire the  person  applying  for  the  attachment,  his  agent, 
attorney  or  factor,. to  swear  to  the  amount  of  the  sum  due' 
the  plaintiff,"  &c. :  "and  shall  furthier  require  the  plain- 
tiff, his  agent,  attorney  or  factor,  to  give  bond  payable  to 
the  defendant,"  <fcc.  The  same  statute. also  provides,  that 
"  a  writ  of  attachment  may  in  all  cases  issue  aig:ainst  the 
Itfop^rty  of  a  debtor  legally  subject  to  the  process  of  at-, 
tacbment,  although  the  debt  or  demand  of  the  plaintiff 
be  ttot  due,"  &c.— (Aik.  Dig.  p..  37,  39,  s.  2,  3,  7.) 

The  right  of  a  corporation  to  avail  itself  of  the  remedy 
bjr  attachments  arose  in  Thi^  Trenton  Banking  Company 
va!  Haverstick,  (6  Hals,  R.  171.)  The  objection,  there, 
was  rested  upon  the  ground  that  the  law  of  New  Jersey 
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required  the  oath,  in  order  to  obtain  the  attachment  to 
be  made  by  the  applicant  for  the  writ,  and  hence  It  was 
argued,  that  inasmuch  as  an  artificial  person  could  not 
make  an  affidavit^  the  batik  could  not  entitle  itself  to  that 
remedy.  But  the  court  remarked,  that  "  a  constnicticm 
of  tjie  act  respecting  attachments  would  be  unsound  and 
indefensible,  and  entirely  inconsistent  with  the  intentioa 
of  the  legislature,  which  should  preclude  a  corporation 
from  suing  out  a  writ  of  attachment ;  as  must  be  the 
result,  if  the  act  be  so  construed  as  to  require  the  qfida- 
vit  from  the  corporation  itself,  or  to  deny  thfe^ use  of  the 
writ  without  such  affidavit.  The  law  which  gives  exis- 
tence to  the  corporation, — which  allows  it  to  sue  and  be 
sued,  necessarily  confers  the  authority  to  perform  by  its 
agents,  by  whom  alone  it  can  act,  incidental  services  like 
that  in  question." 

Again,  say  the  court :  "  In  general,  there  is  a  manifest 
propriety  in  the  making  of  such  affidavits  by  the  cashier, 
or  president,  or  one  of  the  acting  clerks  of  the  bank,  be- 
cause acquainted  with  the  duties  of  their  stations,  witli 
its  pecuniary  affairs,  and  of  course  with  its  creditors  and  ^ 
debtors.  But  they  are,  and  act  in  so  doing,  as  the  agents 
of  the  corporation." 

The  court  consider  the  general  right  to  sue  and  be 
sued,  and  so  construe  the  statute  of  New  Jersey,  as  to 
make  the  term  "  applicant,^'  as  far  as  corporations  are 
concerned,  not  to  inhibit  the  instrumentality  of  agents 
or  attorneys. 

Our  statute  expressly  authorises  the  affidavit  and  bond 
to  be  made  and  executed  by  an  agent,  attorney,  &c. ; 
and  the  right  to  proceed  by  attachment,  results  from  the 
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incidental  power  and  liability  of  suing  and  being  sued, 
which  pertains  to  all  corporations,  even  at  common  law; 
unless  taken  away  by  positive  enactment.     The  counsel 
for  the  defendant  in  error,  conceding  the  justness  of  this 
reasoning  and  conclusion,  fcirgues  that  it  has  no  applica- 
tion to  banking  corporations  in  this  State— that  the  con-^ 
stitution,  by  declaring  that  "the  remedy  for  collecting 
debts  shall  be  reciprocal,  for  and  against  the  bank" — 
(Section    five,  article   on  banks,   of  the  constitution  of 
Alabama,) — denies  to  the  plaintiff  the  remedy  by  attach- 
ment.    That  inasmuch  as  the  plaintiff  cannot  be  subject 
to  such  a  proceeding,  to  allow  it  to  avail  itself  of  it, 
would   be  a  violation  of  the  reciprocity  intended  to  be 
secured  by  the  constitution.     This  argument  we  think 
rather  more  specious  than  solid.     With   a  view  to  the 

■ 

proper  understanding  of  the  constitutional  provision,  it 
may  be  well  to  consider  the  circumstances  under  which 
it  was  adopted. 

In  the  charters  of  the  Huntsville,  St.  Stephens  and  Mo- 
bile  banks,  (the  only  banks  established  previous  to  the 
organization  of  the  State  government,)  these  corporations 
were  invested  with  power  to  proceed  summarily  against 
their  debtors,  and  recover  a  judgment  at  the  first  term  of 
the  court,  while  a  creditor  of  the  banks  was  required  to 
pursue  the  ordinary  forms  to  collect  his  debt.  To  do 
away  with  such  inequality,  by  subjecting  the  banks,  as 
far  as  practicable,  to  the  remedies  they  might  employ, 
the  provision  we  have  cited,  was  made  a  part  of  th^  con- 
stitution. Its  purpose  was  clearly  to  restrain  the  legis- 
lature  from  granting  to  banking  corporations  exclusive 
facilities  in  the  collection  of  their  debts.  The  attachment 
8  P.  54 
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laws  are  general  id  their  terms— offering  to  all  alike,  the 
benefit  of  their  provisions,   and  operating  upon  all  who 
place  themselves  in  the  predicament  in  which  they  con- 
template the  debtor.     That  the   plaintiff,  as  an  artificial 
person,  never  can  abscond,  is  clear,   and  cannot,   for  that 
cause,  be  subject  to  an  attachgnient ;  yet  this  does  not  de- 
pend upon  any  negative  terms  used  in  tlie  statute,   but 
results  from  the  nature  of  the  plaintiff's  character.     The 
proceeding  in  the  present  case,  is  intended  as  a  substi- 
tute for  the  personal  service  of  process ;  if  the  defendant 
appears  and  gives  bail  to  the  action,  the  writ  of  attach- 
ment becomes  functus  officio,  and  the  case  progresses  as 
if  it  had  been  commenced  in  the  usual  manner.     Now, 
as  the  plaintiflf  could  not  abscond,  but  must  abide  the  or- 
dinary procedure  of  the  law,  it  is  difficult  to  discover  any 
foundation  in  justice  for  the  defendant's  objection.     Iq 
fact,  if  an  attachment  was  denied  to  the  plaintiff,  there 
would  be  plausibility  in  an  argument,  that  by  its  denial, 
the  plaintiff  did  not  occupy  ground  in  regard  to  the  col- 
lection of  its  debts,  as  favorable  as  an  individual  credi- 
tor— while  it  was  always  in  a  condition  to  be  sued,  its 
debtors,  by  absconding,  might  escape  its  suits.     We  are 
clear  in  the  opinion,   that  the  constitution  does  not  lend 
any  aid  to  the  defendant. 

The  argument,  that  natural  persons  are  alone  entitled 
or  liable  to  the  process  of  attachment,  cannot  be  main- 
tained. It  is  true,  that  the  statute  would  seem  to  refer 
to  such  persons  only,  yet  it  is  well  settled,  that  the  term 
";>cr507i,"  in  a  statute,  embraces  not  only  natural,  but  or- 
tiftcial  persons;  unless  its  language  indicates  that  it  was 
employed  in  a  more  limited  sense,  or  the  subject  matter 
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of  the  act  leads  to  a  different  conclusion.  So  far  as  the 
case  at  bar  is  concerned,  we  can  discover  no  reason  for 
restricting  the  meaning  of  the  legislature. 

In  the  Bank  of  the  United  States  vs.  the  Bank  of  North 
Carolina,  (6  Pet.  Rep.  29,)  it  was  decided,  that  a  corpora- 
tion was,  a  person,  when  placed  in  circumstances  iden- 
tical with  those  of  a  natural  person^— (s.  p.  The  Farmers' 
Bank  of  Delaware  vs.  the  Elkton  Bank  of  Maryland,  12 
Pet.  Rep.  134,  135 ;  and  U.  S.  vs.  Amedy,  11  Wheat.  R. 
392.) 

It  cannot  have  been  supf)osed  by  the  County  court, 
that  the  defendant  would  have  been  without  remedy,  if 
the  attachment  was  wrongfully  or  vexatiously  sued  out. 
If  such  an  idea  influenced  its  decision,  it  was  clearly  er- 
roneous. The  obligors  in  the  bond  would  be  bound  to 
respond  in  damages,  if  the  defendant  was  improperly 
aggrieved. 

In  examining  the  questions  presented  for  our  decision, 
we  have  not  felt  authorised  to  look  into  the  declaration. 
Upon  the  motion  to  quash,  it  did  not  regularly  come 
before  the  court.  If  it  be  variant  from  the  writ,  or  de- 
fective in  itself,  the  defendant's  remedy  is  entirely  differ- 
ent from  that  he  has  adopted. 

In  our  opinion,  the  judgment  mast  be  reversed,  and 
the  case  remanded. 

« 

GOLDTHWaITE,  J-.  not  sitting. 
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HOGAN  VS,  THORINGTON. 

1.  Tlie  action  for  a  false  warranty,  is  intended,  not  so  much  to 
punish  the  seller,  as  to  compensate  the  purchaser  for  any  inju- 
ry he  may  have  sustained. 

2.  And  in  such  cases,  the  measure  of  damages  is  the  injury  sus- 
tained by  plaintiflf,  in  consequence  of  the  false  warranty. 

3.  Where  one  warrants  a  slave  to  be  sound,  which  was  not  so — 
but  who  afterwards  recovered  and  became  sound — ^the  mea- 
sure of  damages,  is,  the  sums  paid  for  medical  attendance, 
nursing,  &c.  which  induced  the  recovery. 

Error  to  Montgomery  Circuit  court. 

Case  for  a  false  warranty,  tried  by  Judge  A.  Martin. 

The  defendant  in  error  brought  an  action  in  the  Cir- 
cuit court  of  Montgomery,  to  recover  damages  of  the 
pltfmtiff,  for  having  falsely  warranted  to  be  sound,  a  ne- 
gro  woman,  which  he  had  previously  sold  to  him.  The 
case  was  tried  on  the  gejieral  issiie,  when  the  jury  found 
a  verdict  for  the  plaintiff,  for  three  hundred  and  seventy- 
two  dollars. 

At  the  trial,  the  presiding  judge  sealed  a  bill  of  excep- 
tions, at  the  instance  of  the  plaintiff,  from  which  it  ap- 
peared "  that  the  plaintiff  (de&>ndant  in  error)  proved  the 
unsoundness  of  the  negro  at  the  time  of  the  sale,  in  Fe- 
bruary, eighteen  hundred  and  thirty-three ;  and  that  at 
that  time,  she  was  not  worth  one  half  as  mueh  as  she 
would  have  been  if  sound ;  that  the  price  paid  l>y  plain- 
tiff for  said  slave  was  five  hundred  and  fifty  dollars. 

"It  was  further  proved,  that  since  the  sale  to  plaintiff, 


THE  SUPREME  COURT  OP  ALABAMA.        429 


Hogan  V8,  Thorington. 


negroes  had  greatly  increased  in  price,  and  tliat  the  slave 
in  question  had  apparently  recovered  fromi^her  unsound- 
ness. 

"The  defendant  proved,  that  the  plaintiff  sold  said  slave 
for  one  thousand  dollars,  without  any  warranty  of 
soundness. 

"The  defendant  moved  the  court  to  charge,  that  if  the 
plaintiff  had  realized  from  the  sale  of  said  slave,  a  great- 
er amount  than  the  purchase  money,  and  the  interest 
thereon,  he  was  not  entitled  to  recover ;  which  charge, 
the  court  refused  to  give,  but  charged  the  jury,  that  they 
could  not  take  into  consideration,  the  amount  the  plantiff 
received;  but  that  the  true  measure  of  damages  was  the 
difference  between  the  real  value  of  the  slave,  at  the  time 
of  the  warranty,  and  what  would  have  been  her  value, 
if  sound,  with  interest  thereon.  To  which  charge,  the 
defendant  excepted,"  4*^- — ^^^  here  assigned  the  same 
for  error. 

Campbell,  for  the  plaintiff  in  error. 
Robert  D.  Thorington,  contra. 

COLLIER,  C.  J.— The  action  for  a  false  warranty  is 
intended  not  so  much  to  punish  the  seller,  as  to  compen- 
sate the  purchaser  for  any  injury  he  may  have  sustain- 
ed ;  and  ijQ  order  to  a  just  admeasurement  of  damages, 
the  proper  inquiry  in  such  a  case  is,  what  injury  has  the 
plaintiff  sustained.  The  deterioration  in  value,  by  rea- 
son of  unsoundness,  or  other  defect,  against  which  the 
defendant  has  stipulated,  is  only  important,  as  furnish- 
ing a  criterion  of  damages.     What  would  be  sufficient 
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to  constitute  unsoundness,  and  as  such,  a  breach  of  the 
warranty,  does  not  arise  upon  the  record ;  for  it  is  admit- 
ed,  that  the  slave  was  unsound  at  the  time  of  the  defen- 
dant's purchase.  Yet  the  evidence  shows,  that  she  had 
recovered,  so  far  as  appearance  indicated  the  state  of 
health,  and  had  been  sold  by  the  defendant  at  a  large  ad- 
vance on  his  purchase.  So  that  it  would  be  obviously  un- 
just to  allow  the  defendant  to  recover  damages,  to  the 
extent  to  which  her  value  was  supposed  to  have  been 
impaired,  by  a  disease,  under  which  she  labored  at  the 
time  of  his  purchase,  with  interest  on  that  sum  ;  unless 
he  was  placed  in  a  situation  so  much  more  unfavorable 
than  he  would  have  been,  had  the  slave  been  sound. — 
We  think,  both  reason  and  authority  would  graduate  the 
defendant's  recovery  by  the  injury  he  has  suffered  in  con- 
sequence of  the  false  warranty.— (Cozzins  vs.  Whitaker, 
3  Stewart  &  Porter,  329 ;  Weaver  vs.  Wallace,  4  Hals.R. 
251 ;  Egleston  vs.  Macauley,  1  McC.  R.  379  ;  Caswell  vs. 
Coare,  1  Taunt.  R.  560;  3  Starkie's  R.  32.) 

A  plaintiff,  in  general,  is  entitled  to  recover  for  all  losses 
resulting  directly  from  a  breach  of  the  warranty ;  so 
that,  in  some  cases,  he  may  recover  even  beyond  the  price 
he  has  paid  for  the  thing  warranted. — (Borradaile  vs. 
Brunton,  2  Moore's  R.  582 ;  8  Taunt.  R.  535;  Lightner 
vs.  Martin,  2  McCord's  R.  214.)  Thus,  the  purchaser  of 
a  slave,  warranted  sound,  who  has  proven  entirely  va- 
lueless, is  entitled  to  be  reimbursed,  not  only  the  purchase 
money,  but  all  proper  expenditures  for  medical  aid,  &c. 

To  apply  this  reasoning  to  the  case  at  bar,  if  the  slave 
(though  unsound  at  the  time  of  the  defendant's  purchase) 
has  been  restoretj  to  health,  so  that  the  only  inconveni- 
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ence  or  loss  sustained  b^hat  unsoundness,  was  the  ex- 
pense and  trouble  incurred  by  the  defendant  in  curing 
her,  to  that  extent  should  be  his  recovery.  It  is  not  for 
the  plaintiff  to  object,  (hat  the  defendant  has  been  amply 
compensated  by  the  increased  price  at  which  he  sold  the 
slave.  This  resulted,  doubtless,  from  the  d.emand,  and 
of  consequence,  enhanced  value  of  such  property  in  mar- 
ket, at  the  two  periods  of  the  defendant's  purchase  and 
sale.  The  unsoundness  of  tlie  slave,  when  the  plaiatiff 
parted  with  her,  contributed  nothing  to  such  a  result ; 
she  would  have  been  sold  for  as  much  by  the  defendant 
had  she  then  been  sound,  Bud  no  expenditure  of  money 
by  him  would  have  been  necessary.  It  is  then,  clear, 
that  the  defendant  has  sustained  a  loss,  by  the  breach  of 
the  plaintiff's  warranty;  or  rather,  has  been  prevented 
from  realising  the  profit  he  was  entitled  to,  by  so  much 
as  the  sums  paid  for  medical  attendance,  nursing,  <kc. 
diminished  it ;  and  for  this  loss,  he  is  entitled  to  recover. 
The  consequence  is,  that  the  judgment  must  be  revers- 
ed, and  the  cause  remanded. 
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to  constitute  unsoundness,  and  as  suc^ 

warranty,  does  not  arise  upon  tlie  re*- 

ed,  that  the  slave  was  unsound  a^ 

dant's  purchase.     Yet  the  evid*-  '^• 

recovered,  so  far  as  appears  ,.  ^,     ^.   ^.„  , 

,      ,  ,  .ecution,  one  files  his  biH  to  ea- 

nealth,  and  had  been  sold       ,,,at  he  has  ofF-sets— but  alleging  no 

Vance  on  his  purchase.        or  discovery  of  new  facts — there  is  no 

just  to  allow  the   de^    ..yivsdiction  of  chancery  can  rest,-vand  the 

extent  to  which  h   .>'^  ' 

impaired,  by  a  •^'       soff-^^  ^  ^^  action,  which  he  can  not  prove 

^./''^^  of  plaintiflPs  testimony — he  must  exhibit  his 
lime  01  nis  p'  v  >^^  calling  for  a  discovery,  previous  to  judgment; 
he  was  pip    ',.i''''f^a  satisfactory  excuse  for  neglecting  it. 

/  //I  iiature  of  a  bill  for  a  new  trial  at  law,  is  never  enter- 
We  th'     ^  i^j^here  the  party  might  have  had  the  full  benefit  of  a 


defer        V^/jVorthat  purpose  at  law. 


ser 


^rtoT  to  Wilcox  Circuit  court,  exercisihg  chancery  ju- 

]^[\l  for  injunction  and  discovery,  tried  before  Cren- 

shct^-)  J- 
The  plaintiff  in  error  exhibited  his  bill  on  the  equity 

side  of  the  Circuit  court  of  Wilcox  county,   alleging  that 

the  defendant  had  recovered  a  judgment  against  him,  on 

which  an  execution  had  issued  against  his  estate ;  and 

stating  that  the  defendant,  in  the  same  character  in  which 

the  judgment  was  obtained,  was  indebted  to  him  in  a 

sum  larger  than  the  judgment.     The  bill  then  prayed 

process  of  injunction  and  suhpcBna,  until  the  matters  of 

account  could  be  adjusted  in  eynt^y —both  of  which  were 

awarded.     The  defendant  was  never  served  with  sub- 

poBna ;  but  Aaron  Livingston,  a  party  not  named  in  the 

bill,  or  elsewhere  upon  the  record,  answered,  by  a  gene- 


\ 
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Xie  allegations  of  the  bill,  and  an  averment 
'  only  person  interested  in  the  judgment 
.nis  answer  the  plaintiff  filed  several  ex- 
all  of  which  were  disregarded  by  the  Circruit 
,  the  injunction  dissolve:!,  and  the  Lill  dismissed. 
The  correctness  of  th.e  proceedings  of  the  Circuit  court 
was  questioned  here  by  the  assignment  of  errors. 

Stewart^  for  the  plaintid  in  error. 

COLLICR,  C.  J.-r  The  first  enquiry  which  presents  It- 
self,  in  considering  this  cr.se,  is,  du  the  Hicts,  disclosed  by 
the  bill,  authorise  tlic  inierference  of  equity. 

The  plaintiff  doer,  not  inform  us  why  he  did  not  avail 
himself  of  bis  scls  oir,  on  the  trial  at  law.  If  the  omis- 
sion resulted  fronj  his  inability  to  prove  them,  without 
the  aid  of  tlie  defendant's  testimony,  it  was  certainly  in- 
cumbent  upon  him  to  have  exhibited  his  bill,  previous  to 
the  judgment  calling  for  a  dlseovcry,  or  else  show  a  sa- 
tisfactory excuse  for  Itaving  thus  long  neglected  it. 

Again^:  The  bill  is  in  the  nature  of  a  bill  for  a  new 
trial  at  law,  while  it  doe^  not  at  all  account  for  the  plain- 
tiff's neglect.  Such  bills  arc  rareJij  entertained  in  equi- 
ty—certainly never,  where  a  paity  might  have  had  the 
full  benefit  of  a  motion  for  that  purpose,  at  law.  Nosur-. 
prise  on  the  trial-  no  discovery  of  new  fcicts  are  pre- 
tended :  there  is,  then,  no  basis  on  which  the  jurisdic- 
tion of  chancery  can  rest.  The  cases  of  Herbert  <fc  Kyle 
vs.  Hobbs  &  Fennell.  3  Stewart's  Rep.  9;  Moore  vs.  Dial, 
3  Stewart's  Rep.  155;  and  McGrew  vs.  The  Tombeckbce 
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Bank,  5  Porter's  Rep.  547— are  conclusive  to  show,  that 
the  bill  is  entirely  wanting  in  equity. 

It  is  immaterial  to  consider  the  regularity  of  Livings- 
ton's answer,  or  the  exceptions  to  it,  as  the  court  very  pro- 
perly dismissed  thebill.    The  decree  is  therefore  affirmed. 


THF-:   STATK  VS.   WHIT  WORTH. 

1.  The  act  of  fourteenth  January,  eighteen  hundred  and  twenty- 
six,  (Aik.  Dig.  298,)  is  repealed  by  the  act  of  eighth  of  Janua- 
ry, eighteen  hundred  and  thirty-six,  (Aik.  Dig.  2  ed.  624,)  so 
far  as  the  selection  of  grand  jurors  is  provided  for. 

2.  By  the  last  mentioned  act,  it  is  made  the  duty  of  the  clerk  of 
the  Circuit  court,  arid  of  the  sheriff,  under  the  superintendaace 
of  the  judge  of  the  County  court,  to  select  from  the  whole  num- 
ber of  persons  qualified  to  serve  on  juries,  twenty-four  per- 
sons, best  qualified  in  their  opinion,  to  serve  on  the  grand  jury. 

3.  Therefore,  a  plea  in  abatement,  framed  with  reference  to  the 
former  act,  and  pleaded  to  an  indictment,  for  exhibiting  a  gam- 
ing table,  found  since  the  passage  of  the  latter,  is  bad  on  de- 
murrer. 

4.  The  act  of  eighteen  hundred  and  twenty-eight,  inhibiting 
^ming,  covers  the  whole  ground  of  the  previous  statutes,  so 
for  as  the  keeping,  exhibiting,  carrying  on,  or  being  in  any 
manner  interested  in  any  gaming  table  or  bank  whatever,  is 
Concerned,  and  includes  every  offepce  connected  with  the 

ubject  matter. 
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6.  And  as  it  provides  a  different,  and  in  some  respects,  a  milder 
punishment  for  these  offences,  than  the  previous  statutes ;  it 
repeals  them,  so  far  as  the  same  offences  are  provided  to  be 
punished  by  it. 

6.  A  faro  bank  is  within  the  words  of  the  act  of  eighteen  hun- 
dred and  twenty-eight ;  and  the  words  "  gaming  table,"  and 
"  played  with  cards,"  in  an  indictment  for  keeping  a  faro  bank, 
may  be  regarded  as  surplusage. 

7.  The  statute  provides,  that  it  shall  be  sufficient  for  the  indict- 
ment to  charge,  that  defendant  did  keep  and  exhibit  a  gani- 
ing  table,  or  bank  for  gaming^  without  averring  or  proving 
that  money  was  won  or  lost  or  bet  on  such  gammg  table  or 
bank. 

8.  Where  it  is  proved  under  an  indictment  for  exhibiting  a  faro 
bank,  that  defendant  did  exhibit  a  faro  bank,  without  stating 
that  the  exhibition  was  for  the  purpose  of  gaming — it  may  be 
inferred  that  the  exhibition  was  for  that  purpose. 

Error  to  the  Circuit  Court  of  Tallapoosa. 

Indictnient  for  keeping  and  exhibiting  a  faro  bank, 
tried  before  Shortridge,  J. 

The  defendant  was  charged  with  keeping  and  exhi- 
biting a  gaming  table,  by  an  indictment,  which  was  as 

m 

foljows: 

"  The  State  of  Alabama,  Tallapoosa  county— Circuit 
court,  October  term,  1836.  The  grand  jurors  for  the 
county  of  Tallapoosa,  upon  their  oath  present,  that  Rich- 
ard W.  Whitworth,  late  of  said  county,  on  the  third  day 
of  October,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty -six,  inihe  county  aforesaid,  did  keep 
and^exhiblt  a  certain  gaming  table,  called  a  faro  ^bank, 
played  with  cards,  and  kept  for  gaming,  contrary  to  the 
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statutie,  and  against  the  peace  and  dignity  of  the  State 
of  Alalbama. 

"  G.  D.  SnoRTRiDGE,  Solicitor  of  tl^ 

Eighth  Judicial  Circuit/' 

The  defendant  pleaded  two  pleos  in  abatement,  which 
were  sinDilar  to  each  other,  and  alleged  *'  that  the  grand 
jurors  by  whom  the  said  indictment  was  found,  were 
not  selected  by  the  Judge  of  the  County  court,  ^the  com- 
missioners of  roads  and  revenue,  tlie  clerk  of  the  Circuit 
court,  and  the  sheriff  of  the  count}^,  from  the  list  of  house- 
holders and  freeholders,  returned  by  the  sheriff  of  Talla- 
poosa  county,  according  to  the  provisions  of  the  act,"  ^c. 
These  pleas  were  demurred  to  by  the  8tate,  and  the  de- 
murrer sustained.  The  defendant  then  pleaded  not. 
guilty;  was  tried,,  convicted,  and  sentenced  to  pay  the 
floe  of  one  thousand  dolla/s,  and  the  costs  of  prosecution, 
and  to  remain  in  jail  three  months — without  bail,  and 
until  the  costs  were  paid. 

At  the  trial,  it  was  proved  on  behalf  of  the  State,  that 
the  defendant  exhibited  a  faro  bank,  in  Tallapoosa  coun- 
ty, within*twelve  inontlis  next  before  the  finding  of  the 
bill  of  indictment. 

The  counsel  for  the  defendant  then  requested  the  court 
to  instruct  the  jury,  tluit  a  faro  bank  Avas  not  a  gaming 
table,  as  specified  in  the  statute,  and  that  it  was  incum- 
bent on  the  proseciitor,  to  prove  tliat  the  said  faro  bank 
was  played  with  cards;  which  instructions  were  refused  ; 
and  the  jury  were  charged,  that  if  they  believed  from 
the  evidence,  that  a  faro  banit  was  exhibited  (by  the  de- 
fendant) in  the  county  of  Tallapoosa,  within  twelve 
months  next  before  the  finding  of  the  indictment,  they 
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should  find  the  defendant  guilty  in  manner  and  form  as 
charged,  and  that  they  might  regard  the  words  'ga- 
ming table'  and  -played  with  cards/  as  surplusage.  At 
the  request  of  the  defendant,  the  questions  of  law  arising 
on  the  pleas  in  abatement,  the  charge  of  the  court,  as 
refused,  and  the  instructions  given,  were  reserved  as  no- 
vel and  difficult,  under  the  statute.  In  order  that  the  same 
might  be  determined  by  the  Supreme  court. 

Aitoi^ney  General^  for  the  State. 

GOLDTHWAITE,  J.— The  pleas  in  abatement  seem 
to  have  been  framed  with  a  direct  reference  to  the  act 
of  assembly,  passed  the  fourteenth. day  of  .January,  eigh- 
teen hundred  and  twenty-six,  entitled  *an  act  for  the 
better  selecting,  drawing  and  sunmioning  jurors'~(Aik. 
Dig.  298.) 

It  is  unnecessary  to  consider  whether  these  pleas  are 
formally  .pleaded,  because  at  the  time  when  this  indict- 
ment was  found,  and  when  the  grand  jury  must  have 
been  selected,  a  different  mode  than  the  one  pointed  out 
J)y  the  act  of  eighteen  hundred  and  twenty-six  had  been 
provided  by  law,  and  tliis  act,  so  far  as  it  governed  the 
selectiorf  of  grand  jurors,  had  been  repealed— (Act  of  8 
Jan.  1836,  Aik.  Dig!  2  ed.  024.) 

By  the  last  enactment,  it  is  made  the  duty  of  the  clerk 
of  the  Circuit  court,  and  of  the  sheritT,  under  the  super- 
intendence of  the  judge  of  the  County  court,  to  select 
from  the  whole  number  of  persons  qualified  to  serve. on 
juries,  twenty-four  persons,  best  qualified,  in  their  opin- 
ion, to  serve  on  the  grand  jury,'^  ^c.  The  pleas  in  abate- 
ment, were  therefore  properly  overruled. 


• 
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The  instruction  to  tlie  jury,  as  well  as  those  refused, 
involve  the  construction  of  the  first  sections  of  the  acts  of 
eighteen  hundred  and  twelve,  and  eighteen  hundred  and 
twenty-six,  and  the  fourth  section  of  the  act  of  eighteen 
hundred  and  twenty-eight,  in  relation  to  the  offences  of 
exhibiting  gaming  tables,  &c. 

The  section  of  the  act  of  eighteen  hundred  and  twelve, 
is  in  these  \vords :  "  If  any  person  or  persons  shall  be 
guilty  of  keeping  or  exhibiting  any  gaming  table,  com- 
monly called  ABC,  or  E  O,  or  roulette,  or  rowley  pow- 
ley,  or  rouge  and  noir,  or  any  faro  bank,  or  any  other 
gaming  table  of  the  same  or  like  kind,  or  of  any  other 
description,  under  any  other  denomination  whatsoever, 
or  shall  be  in  any  manner,  either  directly  or  indirectly, 
interested  or  concerned  in  any  of  tlie  aforesaid  gaming 
tables,  bank  or  games,  either  by  furnishing  money  or 
other  articles,  for  the  purpose  of  carrying  on  the  same, 
being  interested  in  the  loss  or  gain  of  the  said  table  or 
bank,  or  employed  i^i  any  manner  in  conducting,  carry- 
ing on  or  exhibiting  said  table  or  bank.  Every  person 
so  offending,  and  being  convicted  thereof  in  the  Superior 
court  of  law  and  equity  of  the  proper  county,  shall  pay 
a  fine  of  not  less  than  five  hundred  dollars,  and  not  more 
than  two  thousand  dollars,  and  shall  stand  in  the  pillory 
three  days  in  succession,  one  hour  each  day" — (Aik.  Dig. 
210.) 

So  much  of  the  section  of  the  act  of  eighteen  hundred 
and  twenty-six,  as  requires  examination,  is  in  these 
words:  "And  if  any  person  or  persons  shall,  after  the 
passage  of  thisLact,  by  him  or  her,  or  themselves,  or  their 
agent,  keep,  or  cause  to  be  kept,  any  such  lable,  bank,  or 


THE  SUPRKME  COURT  OP  ALABAMA.         439 

The  Slate  vs.  Whilworth. 
■     ■■'■  ■  ^  .- 

Other  invention,  by  wliatever  name  known  or  distinguish- 
ed, fbr  the  purpose  of  gaming,  or  shall  permit,  or  know- 
ingly suffer  the  same  to  be  kept,  for  tlie  purpose  afore- 
said, on  his,  her,  or  their  premises,  he,  she  or  tliey  so  of- 
fending, shall,  on  conviction  thereof,  upon  indictnient,  be 
fined  in  a  sum  not  less  than  five  hundred  dollars,  nor 
more  than  two  thousand  dollars,  and  imprisoned  not  less 
than  two,  nor  more  than  twelve  months" — (Aik.  Dig. 
212.) 

The  fourth  section  of  the  act  of  eighteen  hundred  and 
twenty-eight,  is  as  follows :  "  If  any  person  or  persons? 
shall  hereafter  be  guilty  of  keeping  or  exhibiting  any 
gaming  table  called  A  B  C,  or  E  O,  or  roulette,  or  rowley 
powley,  or  rouge  and  noir,  or  shall  keep  or  exhibit  any 
faro  bank,  or  shall  keep  or  exhibit  any  other  gaming  ta- 
ble or  bank  of  the  like  kind,  or  of  any  other  description, 
under  any  other  name  or  denomination,  or  without  any 
name  therefor,  or  shall  in  any  manner  be  interested  or 
concerned  in  keeping,  exhibiting  or  carrying  on  any 
such  table,  bank  or  game,  each  and  every  such  person  so 
offending,  and  being  thereof  convicted,  shall  be  fined  one 
thousand  dollars,  and  on  failure  to  pay  the  same,  shall 
be  imprisoned  (without  bail)  for  three  months"— (Aik. 
Dig.  212!) 

It  may  be  somewhat  questionable,  whether  the  act  of 
eighteen  hundred  and  twenty-six,  is  as  general  and  ex- 
tensive as  that  of  eighteen  hundred  and  twelve ;  but  the 
act  of  eighteen  hundred  and  twenty-eight  covers  the 
whole  ground  of  Ijpth  the  previous  statutes,  so  far  as  the 
keeping,  exhibiting,  carrying  on,  or  being  in  any  man- 
ner interested  in  any  gaming  table  or  bank  whatever; 
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and  includes  every  offence  connected  with  tlie  subject 
matter,  unless  the  furnishing  of  money  or  other  things  to 
carry  on  the  same,  without  being  in  any  manner  con- 
nected by  interest  in  the  table,  c^c.  is  an  offence  intended 
to  be  punished  by  the  act  of  eighteen  hundred  and 
twelve.  As  the  act  of  eighteen  hundred  and  twenty- 
eight  provides  a  different,  and  in  some  respects,  a  milder 
punishment,  for  those  offences,  tiian  the  previous  statutes, 
it  must  be  held  to  repeal  tluun,  so  far  as  tiie  same  of- 
fences are^provlded  to  be  punished  by  it. 

It  cannot  be  doubted,  that  a  faro  bank  is  within  the 
words  of  the  act  of  eighteen  hundred  and  twenty  eight, 
and  whether  it  be  a  gaming  table  or  bank,  is  immate- 
rial;  both  are  equally  within  the  inhibition  of  the  sta- 
tute, and  the  only  matter  to  be  ascertained  by  the  jury, 
is  the  exhibition  for  tlie  purpose  of  gan)ing. 

The  Circuit  court  properly  refused  to  cl.arge  the  jury, 
that  a  faro  bank  was  not  a  gcuning  table;  and  It  was 
correct  in  deciding,  that  the  words  -gaming  table,'  in 
this  indictment,  as  well  as  '  played  with  cards,'  might  be 
regarded  as  surplusage. 

The  sixth  section  of  tlie  act  of  eighteen  hundred  and 
twenty-eight,  provides  that  it  shall  be  sufficient  for  the 
indictment  to  charge,  that  the  person  indicted,  did  keep 
and  exhibit  the  gamin::'  tabic  or  bank  above  specified,  for 
gaming^  without  proving  that  any  money  was  won,  or 
lost,  or  bet,  on  such  gannng  table  or  bank,  &c.  The  in- 
dictment, in  the  present  instance,  contains  substantially 
these  averments,  although  they  are  coupled  with  the  Ira- 
material  allegation,  that  the  gaming  table  was  played 
with  cards,  and  if  the  evidence  was  sufficient  to  warrant 
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the  charge  of  the  court,  the  judgment  must  be  sustaia- 
ed. 

The  proof  was,  that  t'le  def  Mir'a  U  exhibited  a  faro 
bank.  It  is  not  stated  that  the  exhibition  was  for  the 
purpose  of  gaming— but  must  not  such  purpose  be  infer* 
red,  f rota  the  ordinary  UiCaning  to  be  attached  to  these 
terms?  We  think  it  must.  It  would  be  absurd,  to  sup- 
pose that  a  faro  bank  can  be  exhibited  for  any  other  pur- 
pose. A  different  purpose  would  change  the  character  of 
the  exhibition,  and  it  would  cease  lo  be  a  foro  bank  of 
gaming  table. 

There  is- no  error  in  the  decision  of  either  of  the  ques- 
tions referred  to  this  court,  and  the  judgment  of  thd  Cir- 
cuit court  is  aftinned. 


8  P  W 
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tiOBSOK  k.  SONS  VS.  EMANUEL  et  al^ 

1.  A  written  acknowledgment  of  service  of  a  writ  by  a  defen- 
dant, without  proof  of  such  ncknowledgmeut,  is  notsufficieol 
lo.sustain  a  jiidgthent  by  deiaiLt. 

2.  But  where  parlies  appear  in  court,  the  necessity  of  the  actual 
service  of  process  is  dispensed  wiib. 

^.  And  an  entry  on  the  record,  that  the  parties  came  by  their  at- 
torneys, <kc.  is  sufficient  evidence  ol  their  appearance, 

^  Where  one  of  several  defendants,  sued  as  partners,  plea^  ia 
labatement.  and  the  jury  tind  t'le  issue  for  the  plaintiffs,  and 
jiidgment  is  rendered  by  the  court,  ior  the  amount  of  the  piaiur 
tilTb'  claim,  the  delbndanls  cannot  object  in  error,  on  the  rw- 
dition  of  judgment  a;afainst  all,  on  the  issue  formed  upon  the 
plea,  the  jury  having  found  no  damages. 

Error  to  Perry  Circuit  courtT 

Assumpsit  on  two  promissory  notes,  against  Baker 
Hohson,  Nicholus  Hobson  and  Ciiiua  Hobson,  copartners, 
trading  under  tlie  firm  and  style  of  B.  Hobson  4*  Sons. 
Tlie  service  of  the  writ  was  accepted  by  defendants  in 
tl.e  following  words  endorsed  on  the  writ : 

"We  do  liereby  acknowledge  legal  service  of  the  within 
—this  28  Sept.  1836.  B.  Hobson  <fc  Sons." 

To  ttie  declaration,  Tes^harner  D.  Hobson,  who  had 
been  sued  jointly  with  Baker  and  Nicholas  Hobson,  mer- 
chants, 4*c.,  in  his  own  person,  came  and  said  that  he 
was  named  and  called  Tescharner  D.  Hobson,  and  abs 
que  hoc  that  he  never  was  called  China,  which  he  was 
ready  to  verify,  and  prayed  judgment,  and  that  the  writ 
might  be  quashed,  &c.  Plaintiffs  replied  that  Teschar- 
ner was  often  called  Chiner,  as  the  name  of  Tesch^n^^ 
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And  at  iSprihg  term,  eighteen  hundred  and  thirty 
ilvfeti,  camB  the  parties,  bj^  their  attorneys,  and  likfewl^ 
catfle  a  jury,  who  said  they  found  the  issues  for  the  platft^ 
ItlfS.  it  was  therefore  considered  by  the  court,  "tftat 
the  piaintltfs  the  sum  of  twenty -five  hundred  aria 
fltty-four  dollars,  the  damages  in  the  plaintiff's  declarfr 
iioA  hientioned,  and  also  tlieir  costs  of  suit  hi  this  bShfttf 
feipended,  fof  which  execution/'  &c. 

And  at  Fall  term,  eighteen  hundred  and  lhlrty-61^ht, 
came  the  plaintiffs,  by  their  co/nuel,  land  moved  thfe  coiJrt 
for  dir6ciion  to  the  clerk,  to  amend  a  clerical  error  of  the 
8j3rltig  term,  eighteen  hundred  and  thirty-seven,  of  ihfe 
fcoiirt,  so  that  judgment  might  te  rendered  nunc  pro  tiiht, 
that  the  jury  find  the  issues  in  favor  of  the  plaintiflls,  afiS 
asSess  their  dama'^ts,  &c.  The  motion  was  grafit^dj 
fitid  it  vVas  cotisidered  that  execution  might  issue,  A:c. 

To  reverse  the  judgment,  a  writ  of  error  was  sa6d  oat 
l^he  following  errors  were  assigned: 

i.  It  does  not  appear  that  legal  service  of  the  Wfl! 
WbS  fever  niade  upon  defendants— or  that  they  were  Ift 
fiduft. 

•  2.  I'he  cdufl  erred  in  rendering  judgment  against  fill 
the  deKhdaiits  to  the  action  for  the  damages,  ^heri  tfift 
ofity  isdUe  Was  uf)on  the  plea  in  abatement  filed  hf  6n§ 
itefefidaht,  and  the  jury  Blivihg  assessed  no  danidgeS. 

P^tef,  tbi  plaintiffs  in  erfbr, 
Pheidn,  c6htra. 

GO'LDTHWAITE,  J— If  the  judgment  of  the  Circuit 
court  was  supported  only  by  the  acknowledgment  of 
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service,  this,  without  proof,  would  le  insufficient  to  sus- 
taiQ  it,  as  decided  by  this  court  in  Welch  vs.  Walker  ^ 
UX.  (4  Porter,  120;)  but  it^  is  disclosed  by  tlie  record, 
that  at  the  trial  term,  "  came  the  parlies,  by  their  altor- 
nles,  and  thereupon  came  a  jury,"  &c.  Similar  enlriea 
have  been  held  sufficient  evidence  of  tiie  appearance  of 
parties,  and  to  dispense  with  the  necessity  of  actual  ser- 
vice of  process— (Gilbert  vs.  Lane,  3  Porter,  367;  Lucy  et 
al.  vs.  Beck,  5  Porter,  167.)  Tlie  first  assignment  is 
therefore  not  supported  by  the  record. 

The  second  assignment  can  avail  nothing.  One  of 
the  defendants  to  the  action,  alone  thought  proper  to 
contest  the  suit,  and  his  defence  did  not  extend  to  the 
merits  of  the  cause.  After  iLe  determination  of  llie  is- 
sue on  the  plea  in  abatement,  the  action  remained  whol- 
ly undefended ;  and,  although  it  would  have  been  more 
regular,  to  have  entered  a  formal  Judgment  of  nil  dicit, 
yet  there  is  no  substantial  error  in  that  wh  ch  was  ren- 
dered. It  was  the  privilege  of  the  plaintitT  to  insist,  that 
the  Jury  should  assess  his  damages,  when  they  ascertain- 
ed  the  issue  in  his  favor,  but  the  omission  to  do  so,  gave 
^he  defendants  no  rights,  or  if  they  were  thereby  placed 
in  a  condition  to  plead  to  the  merits,  they  have  not  don^ 
60,  and  as  no  defence  was  interposed,  after  the  determi- 
nation  of  the  only  issue  before^lie  jury,  the  court  proper- 
ly rendered  judgment  for  the  amount  due  on  the  notes. 

The  ame  nli^d  Judgment  is  not  attempted  to  be'  made 
the  8  ibject  of  revision,  and  notice  of  it  is  therefore  unne- 
cessary.    Let  the  Judgment  be  affirmed. 
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»    ADAMS  et  al.  vs.  m'millan. 

X.  The  inference  usually  expressed  in  a  dec/aratibn  on  a  promis- 
sory note,  "byiiieaiis  wliereol,"  (fcc.  is  supplied  by  a  state- 
iDeut  of  a  promise  to  pay  the  note  according  to  its  tenor  uiid 
effcc(^ 

2.  The  omission  to  insert  an  allegfition,  that  defendant  is  liable 
to  pay  the  not  •,  i<«  not  a  matter  oi  substance,  to  l.e  reached  by  ge- 
neral demurrer,  or  on  error. 

3.  A  promissory  note  is,  in  itself,  a  ^ejral  linbi'ity,  and  needs  no 
distinct  substantive  allegation  in  the  dec  aration,  to  entit'e  a 
plaintiff  to  recover,  apart  horn  a  description  of  tije  noto,  and 
an  allegation  of  non-payment. 

Error  to  the  Circuit  court  of  Dallas. 

Assunfipsit  on  promissory  note,  tried  before  Pfckensy  J. 

The  plaintiffs  in  error  were  sued  in  assm^ipsit,  on  a 
promissory  note,  in  the  Circuit  court  of  Dalhis.  and  judg- 
nie.il  by  default  rendered  against  them.  The  only  error 
relied  on  was,  that  *'  the  declaration  is  defective,  in  not 
stating  a  legal  liability." 

Oat/le,  for  plaintiffs  in  error. 
Edwards f  contra. 

« 

COLLIER,  C.  J.— The  declaration,  after  setting  out  the 
proaiissory  note,  its  delivery,  <fec.  proceeds  thus :  "  and 
said  defendants  then  and  there,  in  consideration  of  the 
premises,  promised  to  pay  the  money  specified  in  said 
note^  to  sai4  plaintiff,  according  to  the  tenor  and  effect 
thereof,  yet  said  defendants  have  no*t  paid,"  <fcc. 
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It  is  objected,  that  this  statement  of  a  promise  is  not 
sustained  by  the  inference  usually  thus  expressed:  "ly 
means  whereof,  &c.  the  said  defendants  then  and  there 
became  liable  to  pay  to  the  said  plaintiff,  the  said  note 
specified,  according  to  the  tenor  and  effect  of  said  nole.^ 
This  allegation  is  inserted  in  most  forms  of  declar&ilonSi 
where  the  action  is  against  the  parties  primarily  liable, 
as  the  maker  of  a  note  or  accepttT  of  a  bill;  and  thoagh 
it  may  have  been  considered  a  formal  allegatioft,  the 
omission  of  which  would  be  bad  on  special  demurrer,  it 
is  clear,  that  it  is  not  a  matter  of  sui  stance,  to  be  reach^ 
6d  by  a  general  demurrer,  or  on  error. 

The  promissory  note  is  in  itself  a  legal  liabilityj  and 
needs  not  a  distinct  substantive  allegation  to  entitle  a 
plaintiff  to  recover,  apart  from  a  description  oT  iht  fiOte, 
and  an  allegation  of  non-payment,  <kc.  in  the  declarntloa 
HBayl.  on  Bills,  112,  362,  note  1;  Staflcie  vs.  Cheese- 
man,  Garth.  510,  S.  C;  Sail?,  128 ;  Anon.  Hardre'6  R6|f. 
486;  Bacon's  Ab.  tit.  assumpsit,  F. ;  1  Taunt.  R.  2l7; 
Act  of  1812,  Aik.  Dig.  328;  act  of  1811,  Aik.  Dtgf.  28S.) 

There  is  no  error  in  the  record,  and  the  judgo^Mt  fil 
affirmed. 
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Tb^  &tate  vs.  Garner. 


""W 


THE  STATE  V9*  0ARKEB. 

1.  The  Statute  makes  the  value  of  property,  maliciously  injured 
or  destroyed,  the  basis  of  the  verdict  uuder  an  indictment; 
i^nd  permits  the  jury  to  go  to  the  extent  of  four  fold  its  value; 
and  the  line  thus  assessed  is  lor  ttie  beneiit  of  the  injur^ 
party. 

2,  Am  indictjment,  therefore,  for  maliciously  injuring  or  destroy- 
ing property,  shou'd  contain  an  averment  of  the  value  of  Hie 
jmperty  injured  or  destroyed. 

Error  to  the  Circuit  court  of  Montgonnery. 
IiXdIctnoeut  for  malicious  mischief,  tried  by  Judge  4. 

This  was  aa  indictment  against  the  deCendaat,  foe 
O^^iQious  mischief,  ia  killing  a  mare^  the  property  of 
Qjdie  Henry  Cannon. 

Is^ue  being  joined  o.n  the  plea  of  not  guilty,  the  jury 
feupd  a  vqrdict  against  the  defendant,  of  ^wo  hundred 
^Jjar3, 

4,  iftotion  was  made  In  arrest  of  judguient,  oa  tbft 
grQund.  that  the  value  of  the  mare  charged  in  the  indict? 
iJSfipt.to  have  been  maliciously  Icilled  by  the  defendant, 
W[a3  npi  averred  in  the  indictment;  which  motion,  the 
qoqrt  Qverruled,  but  reserved  the  point  for  the  revisM)iQL  q|. 
this  court,  as  one  of  novelty  and  difficulty. 

4itQmeU,  Gemraly  for  the  StQte, 


8p447 
184    196 


QRMPND,  J.— Th<?  statute  on.  which  tbia,  iadictment 
Ia, fftttj[)4.ed,.  Is  to  tbP  following,  effect : 
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"  From  and  after  tlie  passage  of  this  act,  any  person  or 
persons,  who  shall  unlawfully,  maliciously  and  wilfully, 
kill,  wound,  or  disable  any  horse,  mare  or  gelding,  colt 
or  filly,  j  i::k,  jennet  or  mule,  or  any  goat,  sheep  or  cattle, 
or  any  liog,  or  live  slock,  of  any  kind  or  descriptioa 
whatever,  belonging  to  any  other  person  or  persons,  or 
shall,  &c. ;  every  person  or  persons  so  offending,  shall, 
on  conviction  of  any  of  the  aforesaid  offences,  by  suffi- 
cient and  satisfactory  testimony,  in  any  Circuit  court 
having  jurisdiction  of  the  same,  be  fined  in  such  sum  as 
the  jury  trying  the  same  may  assess,  not  exceeding  four 
fold  the  value  of  the  property  injured  or  destroyed,  and 
imprisoned  in  the  common  jail  of  the  county,  any  length 
of  time,  at  thctliscretion  of  the  jury  trying  the  case; 
which  fine  shall  be  paid  to  the  party  injured." 

In  indictmerfts  for  larceny,  it  is  necessary  to  allege  the 
value  of  the  property  stolen  ;  not  only  to  designate  whe- 
ther the  offence  is  grand  or  petit  larceny,  but  also  be- 
(tause  the  owner  is  entitled  to  restitution,. of  the  value  6t 
the  goods  stolen,  if  the  goods  themselves  cannot  be  had. 
It  would  seem  that  the  same  reason  would  hold  in  this 
Case.  The  statute  makes  the  value  of  the  property  ma- 
liciously injured  or  destroyed,  the  basis  of  the  verdict,  and 
plermits  the  jury  to  go  to  the  extent  of  four  fold  its  value; 
and  the  flue  thus  assessed,  is  for  the  benefit  of  the  injured 
party. 

It  is,  therefore,  a  quasi  civil  proceeding,  prosecuted  by 
the  State  for  the  benefit  of  the  person  whose  property 
has  been  thus  maliciously  injured  or  destroyed,  and  It 
would  be  more  conosnant  to  the  rules  of  pleading,  and 
to  the  principles  which  govern  analaffous  cases,  that  the 
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indictment  should  contain  an  averment  of  the  value  oT 
the  property.  For  this  defect,  the.  judgment  should  have 
been  arrested*  The  judgment  of  the  court  below  is 
therefore  reversed. 


SIMS  vs.  THE   ADM^R  OF  SIMS. 

1.  Delivery  of  possession  is  an  essential  ingredient  in  a  gift  of 
personal  property,  but  a  change  of  possesswn  is  not  \ndksp&[i- 
sable. 

2.  Every  delivery  of  a  chattel,  with  intent  to  give  it  to  another, 
operates  a,  legal  change  of  possession,  and  transfers  dominion 
over  the  subject  of  the  gift  to  the  donee. 

3.  The  fact  that  a  slave  given  by  a  parent  to  a  child  remains  at 
the  residence  of  the  donor,  may  be  explained  by  the  circum- 
stance, that  the  residence  of  the  donor  is  also  that  of  the  donee: 

4.  And  is  a  proper  subject  for  the  consideration  of  a  jury,  when 
enquiriiig  into  the  truth  and  reality  of  the  gifl. 

EJrror  to  the  Circuit  court  of  Dallas  county. . 

Detinue  for  slaves,  tried  by  Harris,  J. 

The  action  was  detinue,  brought  by  the  plaintifT  in 
this  court.  On  the  trial,  in  the  court  below,  a  bill  of 
exceptions  was  tendered  to  the  opinion  of  the  court,  from 
which  it  appeared  that  it  was  in  evidence  before  the  Jury, 
that  B.  Sims,  the  father  of  the  plaintiff,  at  a  public  sale, 
at  his  house,  in  the  presence  of  several  persons,  called  the 
negro  girl,  Rachel,  (now  in  dispute,)  and  the  plaintiff, 
« 
R  P.  57 
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before  him,  ia  tlie  yard,   and  called  on  the  persons  pre- 
sent, to  witness  that  he  gave  s:ud  negro  to  the  plaintiflF. 

It  was  also  in  proof,  that  the  negro  had  been  previ- 
ously sold,  to  one  of  the  persons  present,  which  contract 
was  rescinded  at  the  instance  of  the  father,  to  enable 
him  to  make  the  gift  to  the  plaintjff. 

It  was  further  proved,  that  after  the  gift,  the  negro 
girl  and  the  plaintitT  remained  togetliei',  the  former  in 
the  possession,  raid  the  latter  in  the  family  of  B.  Sims, 
her  father,  until  his  death.  After  the  death  of  B.  Sims, 
the  said  negro  girl  and  her  child  were  taken  possession 
of  by  the  defendant,  as  administrator  of  B.  Sims,  in 
whose  possession  they  now  remain. 

Upon  this  evidence,  the  court  charged  the  jury,  that'^ 
.delivery  and  change  of  possession  was  absolutely  neces- 
sary to  the  validity  of  a  gift,  and  if  the  jury  believed 
there  had  been  no  such  change  of  possession,  the  gift  was 
absolutely  void,  and  it  was  their  duty  to  find  for  the  de- 
fendant.    This  charge  was  excepted  to. 

There  was  a  verdict  and  judgment  for  the  defendant, 
from  which  the  plaintifl'  prosecuted  a  writ  of  error,  and 
now  assigned  for  error  the  charge  of  the  court. 

/.  jB.  Clark,  for  plaintiff  in  error. 
Edioards,  contra. 

ORMOND,  J.— It  is  desirable,  that  in  all  cases  presen- 
ted to  this  court  for  revision,  the  points  intended  to  be 
raised,  should  be  distinctly  presented  on  the  record,  so 
as  to  leave  no  room  for  doubt  or  misconstruction.  In 
this  case,  although  the  point  is  not  presented  so  clearly 
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as  is  desirtible,  yet  we  think  from  the  context,  we  can 
arrive  at  it  with  reasoaable  ccrtiunty. 

The  chargj  of  the  court  must  be  considercfi  in  connec- 
tion  witii  the  evidence,  and  thus  consdercd,  there  can 
be  no  doubt  that  the  jury  were  misled  by  it. 

It  is  certain  that  delivery  of  possession  is  an  essential 
'  ingredient  in  a  gift  of  personal  property.  But  when  the 
court  charged  "that  a  delivery  and  vhu}}ge  of  possession 
was  absolutely  necessiiry  to  the  validity  of  a  gift,  and 
that  if  there  had  been  no  such  cltar>gc  of  jjossession,  tlie 
gift  was  absolutely  void  ;*'  tlic  jury  were  authorised  to 
infer,  and  no  doubt  did  infer,  tlnU  the  gift  was  invalid, 
even  if  the  delivery  was  proved,  because  the  negro  after- 
wards remained  with  lier  former  master.  The  gift  was 
complete  at  the  instant  of  delivery,  and  if  any  argument 
had  been  urged  against  the  fact  of  delivery,  because  the 
slave  remained  with  tlie-  donor,  her  former  master,  the 
court  should  have  left  it  to  tlie  jury  to  determine  whether 
that  circumstance  was  not  explained,  by  its  being  also 
the  home  of  the  donee.  This,  w^c  think,  the  jury  were 
precluded  from  doing,  loy  tlu?,  emph.asis  which  the  court 
seem  to  have  given  to  the  fact  of  possession  in  addition 
to  delivery,  as  being  necessary  to  constitute  a  valid  gift. 

The  cases  of  Goodwin  vs.  ?dorgan,  (1  Stewarts  Rep-. 
278,)  and  Frisbey  and  wife  vs.  McCarty  (1  Stew.  <fc  Por. 
56,)  do  not  militate,  in  the  sli'^zhtest  degree,  against  the 
principles  liere  laid  down.  The  term  "  change  of  pos- 
session," is  a  mere  paraphrase  of  the  word  delivery;  for 
every  delivery,  with  intent  to  give,  operates  h  change  of 
possession,  and  transfers  dominion  over  the  subject  of  the 
gift  to  the  donee.     What  facts  or  circumstances  wouldjn 
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law  amount  to  a  delivery  pf  personal  property,  so  as  to 
consummate  a  gift,  is  a  question  we  are  not  called  on  to 
detern^ine. 

•   •  • 

The  judgment  must  be  reversed,  and  the.  cause  reman- 
ded for  a  new  trial,  nof  inconsistent  with  this  opinion. 


•    PINDI^EY  et  al,  vs.  RITCHIE. 

1.  Procieiss  must  be  construed  in  reference  to  the  law  which  pro- 
vides for  its  issuance  and  return. . 

'«  •  •       • 

2.  The  act  of.  eighteen  hundred  and  seven,  (Aik.  Dig.  278,)  pro- 
vides, that  where  a  writ  is  issued  five  days  before  court,  it  is 
regularly  returnable  to  the  next  term ;  and  it  makes  a  writ 
al^teable,  if  it  be  returnable  at  a  term  beyond  that  next  to  be 

*  holden. 

3.  A  writ  issued  on  the  third  of  January,  eighteen  hundred  and 
thirty-eight,  and  returnable  on  the  fo.urth  Monday  in  January 
next,  is  not  illegal ;  and  the  word  nesi  in  the  writ,  may  refer 
to  the  fourth  Monday  next  after  its  date,  and  not  to  Jcuiua- 
ly,  eighteen  hundred  and  thirty-nine. 

Error  to  the  County  court  of  Wilcox. 

Assumpsit  on  promissory  note. 

In  this  case,  the  County  court  of  Wilcox,  on  motion  of 
the  defendant's  attorney,  at  the  term  holden  in  January, 
eighteen  hundred  and  thirty-eight,  quashed  the  plaintiflfa' 
writ,  which  was  issued  on  the  third  day  of  January, 
eighteen  hundred  and  thirty-eight,  and  made  returnable 
la  its  body,  as  follows :  "  before  the  honorable  the  Coun- 
ty jcourt,  to  be  holden  for  Wilcox  county,  at  the  place  of 
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holding  said  court,  on  the  fourth  Monday  in  January 
next." 

The  only  question  raised  upon  the  record,  was,  whe- 
ther the  word  "next,"  referred  to  January,  eighteen  hun- 
dred and  thirty-nine,  or  to  the  fourth  Holiday  next  after 
th[e  date  of  the  tor  it, 

COLLIER,  C.  J.— By  an  act  passed  as  early  as  1807, 
(Aik.  Dig.  sec.  Ill,  p.  278,)  it  is  enacted,  that  all  pro- 
cess "  in  any  court  of  the  territory,  (except  subpcenas  for 
'witnesses,  which  in  term  time  may. be  made  returnable 
immediately,)  shall  be  issued  by  the  clerk  of  such  court, 
and  shall  be  return^able  td'the  first  day  of  the  term,  and 
shall  be  executed  at  least  five  dayabefore  the  return  there- 
of ;  and  if  any  p'erson  shall  take  out  any  writ  or  process  : 
while  such  court  is  silting,  or  within  five  days  before  the 
beginning  of  the  term,  such  writ  or  process  shall  be  made 
returnable  to  the  term  next  afterthat  then  held,  or  to  be 
held;  within  five  days  as  aforesaid,  and  not. other  wise: 
and  all  writs  of  process,  issued,  made  returnable,  or  exe- 
cuted in  any  other  manner,  or  at  any  other  time,  than  is 
herein  before  directed,  may  be  abated  on  the  plea  of  the 
defendant." 

This  statute  makies  abateable,  the  writ  in  the  case  at 
bar,  if  it  be  returnable  at  a  term  of  the  County  eoiirt, 
beyond  that  next  to  be  holdeh.  If  the  question  were  res 
integrajV^Q  should  not  consider  it  one  of  any  intrinsic 
difficulty,  yet  it  has  been  so  greatly  perplexed  by  the  op- 
posing opinions  of  learned  judges,  that  we  have  felt  not 
a  little  embarrassed  in  striking  out  a  course  satisfactory 
to  ourselves. 
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In  Bunii  vs.  TIicD^r.^a  J'c  Iviir;-.  iirlju'rs,  (2  Jobns:  R.  190,) 
a  quosUoa  soiDcwhrit  niiali-xoiis  was  raised.  There  a 
writ  was  issitod.  Iwiriir;  l(  stc  liie  (irtJfih  day  of  May^ 
eighteen  hand rc'l  c:;  ■  ../.\  vm\  uiaje  returnable  on  the  ^e- 
venteenih  daj/  of  Mny  m ,  -•.  It  wri,s  contended,  that  as  the 
writ  was  returnable  in  "^^ay.  eiglUeen  l;undred  and  seven, 
it  was  absolutely  void;  and  so  tiic  court  decided.  (To 
the  same  ellect,  is  I  DunlaiVs  Prac.  117,  140;  and  Burk 
vs.  Barnard,  4  .loims.  Ii.  :)  9.) 

But  Scott  vs.  AJ.Ltr.s.  [I'i  Wend.  K.  218.)  a  later  decision 
of  the  same  court,  ti.an  (:.e*:.'r..:es  cited  from  Johnson^  w^e 
think  In  direct  conriict  witli  thei;-.  and  of  consequence, 
overrules  them.  In  tii.-it  cas.^,  a  capias  was  tested  on  the 
seventh  day  of  July,  cin^htfrn  fit'jidn.d  and  thirty-four^  made 
returnable  on  tlie  ei^^litji  day  of  .July  ftcxt;  a  motion 
was  made  to  set  it  a.^ide.  on  the  assumption  that  more 
than  a  term  intervened  b.-tueen  its  teste  and  return. 
The  court  denied  tl:c  moliun,  and  lu'ld  that  the  ^^ eighth 
day  of  July  ne.rf,"  slionld  be  read  "  c'r^^'hih  day  of  July  next 
after  the  seventh  day  of  Jiihj.y  the  teste  of  the  writ.  Thus 
stands  the  question,  uj:on  tlie  authority  of  foreign  courts, 
so  far  as  we  have  bad  access  to  tliem. 

Commencing  with  the  decisions  of  our  own  State,  to 
which  we  have  been  referred,  tbc  case  of  Wallace  vs. 
Hill,  (Ala.  Rep.  70.)  is  first  in  the  order  of  time.  There, 
the  point  was  not  as  to  tlic  vrdidity  of  prpcess  in*the 
cause,  but  whether  a  i^roniissory  note,  dated  the  fourth 
day  of  December,  eighteen  hmfdrcd  and  twenty,  and  paya- 
ble "  on  or  before  the  .ticenty-fiflJt  day  of  December  next^^ 
was  due  in  eighteen  hundred  and  twenty,  or  in  Decem- 
ber, eighteen  hundred  and  twenty-one.     The  court  say,  . 
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the  most  usual  and  known  signiiication^of  the  terms  eii>- 
ployed  defer  the  period  of  payuitnit  to  the  twenty-fifth 
day  of  December,  in  the  ycr/;  next  siKc^icdin^-  the  date  of 
the  note.  This  decision  is  clearly  correct,  yet  wc  cannot 
perceive  its  analogy  to  the  present  ca.sj.  3.r.L:i?:uagc  must 
be  interpreted  according  to  the  subject  matter  in  respect 
to  which  it  is  used.  It  was  entirely  competent  for  the 
parties  to  have  prescribed  sucii  time  as  they  could  agree 
on,  for  the  performance  of  their  contract,  and  there  was 
nothing  extrinsic  to  whlcli  tii'^  court  could  refer  to  ascer- 
tain its  meaning.  ?\ow,  it  is  confessedly  true,  that  tlie 
term  7iext,  in  tlie  connection  in  wliicli  it  is  found  in  the 
note,  must,  according  to  tlie  /nos/  it.^ual  and  knoirn  signi- 
fication  of  the  terms,  mean  the  twenty-fifth  day  of  the 
next  Dece?nber,  that  is.  December,  eighteen  Imndred  and 
twenty-one.  In  the  case  before  us,  the  .writ  must  be 
construed  in  reference  to  the  law  which  provides  for  tlie 
issuance  and  return  of  jjrocess.  That  law,  as  we  have 
seen,  directs  that  where  a  writ  is  issued  more  than  five 
days  before  court,  it  is  regularly  returnable  to  tlie  next 
term,  and  if  it  6e  mcfffc  relnmable  to  a  more  distant  term, 
it  is  abateable  on  plea  by  the  defendant.  Now,  as  the 
writ  can  only  be  regular,  upon  the  hypothesis  that  the 
word  jiext  refers  to  the  fourth  Monday  next  after  the  third 
day  of  Januarij^  eighteen  hundred  and  thirty-eighty  we 
should  so  interpret  its  meaniiig ;  unless  in  doing  so,  some 
rule  of  construction  would  be  thereby  violated.  •  It  is  a 
rule  in  grammar,  that  '-the  antecedent  bears  relation  to 
what  next  follows,  unless  it  destroys  the  meaning  of  the 
sentence."  ^"^  connecting  next,  with  its  antecedent,  Janu- 
aryj  the  meaning  of  the  sentence,  it  is  true,  is  not  destroy- 
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ed,  biit  the  process  itself  is  made  inoperative,  a  result 
whicli  we  think  may  be  avoided  by  a  due  regard  to  the 
subject  matter,  without  disregarding  any  settled  priaci- 
ple. 

In  Gibson  vs.  Laughlin,  (Ala.  Rep.  182,)  the  writ  Is- 
sued on  the  second  day  of  September,  eighteen  hundred 
and  twenty  two,  and  returnable  to  the  "next  Circait 
court  to  be  held,"  cfcc.  "  on  the  first  Monday  after  the 
fourth  Monday  in  September  next."  The  court  say,  "At 
most,  the  term  used,  viz.  '  September  next,'  is  one  of  dou- 
ble import.  The  return  of  the  writ  is  susceptible  of  be- 
ing rendered  sufficiently  certain,  by  a  reference  to  its 
date  and  the  time  of  service." 

But  in  tlie  Bank  of  Mobile  vs.  the  State,  (Ala.  Rep.  290,) 
where  a  notice  was  issued  on  the  sixth  day  of  March, 
eighteen  hundred  and  twenty-four,  returnable  "on  the 
second  Monday  after  the  fourth  Monday  in  March  next," 
the  court  held,  that  the  notice  was  defective,  as  being 
returnable  to  a  term  of  the  court  beyond  the  one  next 
succeeding  its  issuance. 

In  Brown  vs.  Simpson,  (3  Stewt.  Rep.  331,)  a  capias 
ad  saiisfaclend um  Sippeeired  to  have  issued  on  the  first 
day  of  November,  eighteen  hundred  and  twenty  seven, 
returnable  to  tlie  next  term  of  the  court,  to  be  holden  on 
the  first  Monday  in  January,  eighteen  hundred  and  twen- 
ty-seven. .  And  the  court,  by  a  bare  majority,  determined 
that  the  process  was  void,  because  it  was  returnable 
previous  to  its  teste.  This  case,  it  may  be  remarked,  is 
unlike  the  present;  the  decision  did  not  depend  upon  the 
interpretation  of  terms,  yet  it  cannot  be  sustained;  and 
the  court  should  have  considered  the  words  "  next  term 
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of  the  court,"  as  controlling  the  tune  expressed  for  the 
return  of  the  ca  sa,  and  held  it  to  have  been  then  return- 
able. 

And  in  Lyon  vs.  Malone,  (4  Porter's  R.  414,)  it  appear- 
ed that  a  writ  of  error,  sued  to  this  court,  expressed  on 
its  face  no  time  for  its  return.  On  motion  to  quash,  the 
court  said  that  the  statute  prescribing  that  it  shall  be  re- 
turnable to  the  first  day  of  the  next  term  after  its  issu- 
ance, maltes  it  thus  returnable,  and  overruled  the  motion. 

We  have  felt  it  due  to  ourselves,  though  the  question 
is  one  seemingly  of  but  little  importance,  to  review  the 
authorities  cited  at  the  argument,  that  it  niay  be  seen 
that  our  conclusion  is  the  result*  of  deliberation.  The 
decisions  of  our  own  State,  as  well  as  those  of  others,  are 
contradictory,  and  some  of  them,  directly  the  opposite  of 
each  other.  In  such  a  state  of  things,  we  feel  licensed 
to  consider  the  question  open  to  the  operation  of  our  own 
judgments,  under  the  guidance  of  principle ;  and  follow- 
ing the  rules  most  approved  by  reason  for  the  interpre- 
tation of  language,  we  cannot  doubt  the  legality  of  the 
writi  for  the  reasons  already  stated.  We  lay  no  stress 
upon  the  fact,  that  the  judgment  of  the  County  court  is 
rendered  on  a  motion  to  quash,  instead  of  putting  the 
defendant  to  his  plea  in  abatement — as  in  either  form,  it 
would  be  alike  indefensible. 

The  judgment  is  reversed,  and  tlie  case  remanded. 


R  p  ^^s 
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ROl  KM-:    vs.   Till-:   bTATK. 

1.  The  clerk  of  the  Circuit  court  has  no  authority  to  issue  writs 
of  error  in  ally  criniiual  ca.sc  :  such  writs  must  originate  Irom 
an  apphcation  to  the  JSuprejnc  court. 

2.  And  a  writ  thus  iniprovidently  issued,  will  be  dismissed. 

3.  The  Circuit  courts  are  prohibited  from  referring  any  question 
of  law  to  the  Supreme  court,  except  such  as  are  novel  and  dif- 
ficult. 

4.  A  bill  of  exceptions  was  not  allowed  at  common  law. 

5.  Where  no  intention  to  refer  a  case  to  the  Supreme  court,  is 
apparent  on  the  r(^cord— it  must,  pro  defect a^  be  repudiated. 

Error  to  the  Circuit  court  of  ^Mobile. 

Indictment  for  issuing  a  change  bill,  tried  before  Pick- 
ens, J. 

The  indictment  chari;'ed  plaintiff  in  error,  and  one 
Williams,  with  having  ^- made  a  promissory  note,  and 
put  forth  the  same  as  a  change  bill,  as  follows,  to  wit : 


12  J         The  Cheap  N'aric^y  Store,  corner  of  Govern-^ 
ment  &  Royal  s^s,  near  the  Market—Mobile,  Dec.  2d,  1837. 

No.  79— B.  I    O    U 

Twelve  and  a  half  cents,  in  currrent  money  of  the  city. 

I  certify,  G.  W,  WUVuims.  Bourne. 


contrary  to  the  form  of  the  statute,''  &c. 

To  the  indictment,  defendants  denuirred;  which  being 
overruled,  they  plead  not  guilty.     Bourne  was  convicted, 
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and  Williams  acquitted.  To  reverse  the  judgincnt  against 
Bourne,  a  writ  of  error  was  sued  out. 

A  bill  of  exceptions  was  taken  at  tlic  trial,  the  points 
contained  in  which,  arc  set  forth  in  the  assignment  of 
errors. 

The  errors  assigned  were  : 

1.  That  the  indictment  being  on  an  instrument  exe- 
cuted by  two,  the  number  of  the  parties,  Vv'as  a  material 
point  in  the  description  of  tlie  instrument— and  the  find- 
ing one  not  guilty,  rendered  tlie  instrument  improper 
evidence  as  to  the  otlicr:  and  so  tlic  court  should  have 
instructed. 

2.  That  the  paper  having  the  mune  of  Williams  to  it, 
as  a  subscribing  witness,  its  execution  could  not  be  pro- 
perly proved  by  any  one  else ;  without  the  usual  show- 
ing for  dispensing  with  a  subscribing  witness. 

3.  The  court  should  have  charged  the  jury,  as  reques- 
ted, to  acquit  the  defendants,  if  they  were  satisfied  that 
the  paper  ofl*ered  in  eviujiu.c  did  not  correspond  with 
that  described  in  tlie  indk'lmont. 

4.  That  the  court  erred  in  its  charge  to  the  jury,  that 
they  were  authorijicd  to  infer  llie  ollence  was  committed 
in  Mobile  county,  upon  the  paper  oflered  in  evidence 
alone,  &c. 

Aikcu,  for  plaintiff  in  error. 
Attorney  General,  contra. 

PER  CURIAM.-  The  clerk  of  the  Circuit  court  has  no 
authority  to  issue  writs  of  error,  in  any  criminal  case: 
in  all  such,  the  writs  must  originate  from  an  application 
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to  this  court— (Lynes  vs.  the  State,  5  Porter,  236.)  As 
the  writ  has  improvidently  issued,  it  must  be  dismissed. 

On  looking  into  the  record,  we  do  not  find  that  any 
points  were  reserved,  under  the  statute,  as  novel  and  dif- 
ficult, for  the  revision  of  the  Supreme  court.  It  is  true,  a 
bill  of  exceptions  was  signed  and  sealed  by  the  presiding 
judge,  but  the  statute  prohibits  the  Circuit  courts  from 
referring  any  question  of  law,  except  such  as  may  be 
novel  and  difficult;  (Aik..  Dig.  257)— and  this  court  de- 
termined, in  the  case  of  Ned  vs.  the  State,  (7  Porter  187) 
that  at  common  law,  a  bill  of  exceptions  was  not  allow- 
able. 

In  the  case  of  the  State  vs.  Prince,  (3  Stew.  <fc  Porter, 
253,)  it  is  said  "  this  court  will  not  be  particular  as  to  the 
manner  in  which  the  questions  are  referred,  if  the  inten- 
tion to  refer  be  shown  in  the  record.'^  No  such  inten- 
tion appears,  and  the  entire  case  must  be  repudiated. 


/ 


I  _ 
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THE   STATE   VS.   HAWKINS. 

1.  In  larceny,  the  criminal  intention  constitutes  the  offence,  and 
.  is  the  only  criterion  by  wliiclno  distinguish  a  larceny  from  a 

trespass. 

2.  To  constitute  larceny,  it  is  not  sufficient  that  the  goods  be  ta- 
ken for  tfie  purpose  of  destroying  them  ;  as,  if  one  take  the 
horse  of  another,  for  the  purpose  of  destroying  him,  to  injure 
his  neighbor— and  should  destroy  him — this  would  be  mali- 
cious mischief,  but  not  lai'ccny. 

3.  Where  a  defendant  assisted  in  secreting  a  slave,  to  the  end 
that  she  might  escape  from  her  master,  and  obtain  her  free- 
dom, but  there  was  no  intention  to  convert  the  property  to  the 

.  use  of  the  defendant — an  indictment  for  larceny  could  not  be 
sustained. 

Error  to  Mobile  Circuit  court. 

Indictment  for  stealing  a  slave,  tried  by  Judge  Pickens. 

This  was  an  indictment  found  against  the  prisoner,  in 
the  Circuit  court  of  Mobile  county,  for  stealing  a  slave. 

There  was  a  verdict  against  the  prisoner,  on  the  plea 
of  not  guilty,  and  judgment  pronounced  against  him. 

On  the  trial  of  the  cause,  a  bill  of  exceptions  was  ta- 
ken, which  was  as  follows :  ■'  Be  it  remembered,  that  on 
the  trial  of  this  cause,  it  was  proven  on  behalf  of  the 
State,  that  the  defendant  had  taken  the  negro  slave,  Jane, 
out  of  the  possession  of  her  master,  and  had  attempted 
to  place  her  on  board  a  certain  vessel  called  the  brig  Mar- 
tha, then  just  about  sailing  for  a  northern  port,  with  a 
view  of  enabling  said  slave  Jane  to  secure  her  freedom, 
by  going  to  a  free,  or  non-slaveholdlng  State.  . 

It  was  further   proven  in  behalf  of  the  State,  that  ha- 
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viii^"  fciik  1  [o:i.:\  i\.:_/l  l.ij  riiriiia,  (which  had 
drup;/c;I  i/-\vii  i"  i-\\  ••/  ci:  :...  .•/■.::l  ti  the  darkness  of 
the  iii',:Lt.  a.ii  tl:j  v'c  i:r!''.'  cT.  tr.c  fo'-T.--tiie  defendant 
concealed  la  li:o  r.-.;^.  ..'.1.  rf  l!.c  .schooner  Tclipsc,  (on 
vv'hich  he  wiv  v/.-l  :  !!..  ::;  '.  1  elr.ve  J::nc.  for  several  days, 
for  the  i)nrpo;-;-.  o:^  c:\.  'l.:  :  V-.v  to  :i.l;':c  her  escape  to  a 
free,  or  nou-sl.ivv  'i-/'^/.  v  ,  :;::\ 

The  ju'l  •iM-!\  .■  '  1  i;..  '-rr-.  [[  \t  IT  the  evidence  satis- 
fied  llieiii  ii:M  tlr:  [•.':*.'i  ;  ■.:.  1  v\;:"rj:;i .;  a'.vay,  was  with 
the  niolivo  of  t:/:/.  ;  ilic  :'.:  v^^  lo  l  i\:.o  .^-tate,  that  she 
mi^ht  ciijoy  r.  :■  ^  .J.  r--'".  '.:  jir  '.vo  v.  ;.o  ri^dlcicnt  to  con- 
slitule  ]e-r:c:r;. 

TiiO^i'V.^;"/-::  <'T  l;:v,'  :  ■.■'..-;  f»'it  of  the  evidence,  and 
the  char^?  of  the  co.iri.  \\\v^  \:y  ti  e  ju^Vre  referred  to  this 
court,  as  nov.l  r::  1  "i-'Il  'i!:. 

J/rr//';?^y  (:';:';\^A  for  tll^  ^-Irlc. 

OKJ^IO..:^  ".--'i.  i  ^  :;k1  ,':::  lit.  i.i  Cv'-'  ru^e.  is  founded 
on  a  sLatiUc.  c-f  Ih:.. '.u..t'.\  to  l^c  ic:ii.d  in  AiJvcn's  Digest, 
103,  sec.  19.  '-li  a:iy  i;v:-..'>:i  or  pL-r.n'ir.:?,  shall  steal  any 
negro  or  mulatto  r;i:.v.:.  w!. ..:  •;  vc  ;•.  oiU  of.  or  from  tiie 
possession  of  lj'3  o\v::j:*  c.r  ov.\\  i*  of  sucli  slave,  the 
person  or  persons  go  Oirjiiuiii-T,  a:\:)  !■:  :*el:'y  declared  to  be 
felonSj  and  sliall  r,\\:\\:v  d;  :/J..*' 

The  single  cuj-r-ilcM  ];i\::-::ilv..I  bv  tlie  record,  is.  whe- 
ther  liie  fa;:t.s  %ivcn  in  cvl//  m/o  o:i  ti\e  trial  in  the  court 
below,  and  fror.i  \rlu-:]].  uii:l:^r  tl.c  inslruction  of  the 
court,  the  jury  four-:!  t!:c  i-;'::  -.icr  .n:uiitv.  v/ere  sutiicient 
to  warrant  his  coiiviaion  op.  this  incilctment,  for  steaVm/s^ 
the  slave  therein  meiitionrd. 
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The  evidence  c  ^l^b:"  /.;. 3  tlio  uict  1  .^yoiid  all  doubt, 
that  the'prisoncr  CA  lul  ::::.:iJ  to  ccivcrt  t!:c  negro  to 
his  own  luse,  but  tliat  t'.ij  tiikhrv  w^;  to  cualle  her  to 
make  her  escane  to  a  IVcc  ^SLiitc:  ir  ::  \:\.\  '.:  *lie  cjurt 
charged  the  jiu-y,  t!  :;t  li'  V:2  n.Jtl.\;  O'i  tl.j  i;:-lrfonci',  in 
taking  the  slr.vj,  w^-.s  to  ci::.\!j  l\::i'  tJ  c -.'ape  to  a  free 
State,  that  slie  Ail.^!-l  eif  )y  IVj./.w^lIj  si::li  motive  was 
sufficient  to  coi;i;:tltiitj  L.v^icuv. 

We  will  proc:::a  to  c:::;;ii:::3  \c\ijV.iq:  a  larceny  can 
be  commilted  v/itliout  liu  rr.^.'.^w;-  f:'r(i}^dl:  the  inten- 
tion  to  conveia  the  SMjjj.i  of  tlio  ]..ivj::V  to  the  use  Qf 
the  taker. 

pjlackstone  dcllncs  1 -.iV'c.iy  to  Lj  the  ■■/■/;\/-'/'>?.\v  taking 
and  carrying  avrr.y  tiu  .':^ool1s  of  anotL\^r" — (4th  EoQk, 
230.)  This  taI:i:ir-;-^aiid  carryl:i:^'  av.'Liy,  ho  says,  must 
also  be  fcloiiiour,  tl.t.t  is,  (loiic  r;/ •;.v.\'.v  /V/v; .■."'.";  or,  as  the 
civil  law  exprcs.^Lo  it,  /'.r/'/  r.'".'.vr.'.  It  is  also  thus  defined 
by  liOrd  Coke,  in  \\v6  Iii^.t-tiitcs.  and  by  I'awkins.  in  his 
Pleas  of  the  Crov7n-(l  y;v.vk.  VrS.) 

This  definition  \\vs>  bL'cn  olVj-ctcd  to,  as  not  being  suf- 
ficiently certain,— tliowoi'd/' '  •,.••  .'.v.v  it>:cif,  requiring  a  de- 
finition; and  .\rchl  old  salunlts  the  follov/in:,^ :  "Larce- 
ny, as  far  as  rc.-::cf:ts  the  Intent  vrltli  v.ijich  it  is  com- 
mitted, (and  tlie  intcat  hero,  is  a  mat/rial  part  of  the  of- 
fence,) may  perhaps  l^e  con-crtly  dLiincd  thus:  whei»e  a 
man  knowingly  takes  and  carries  avray  tlie  goods  of 
.  another,  without  any  claim  or  pretence  of  right,  with 
intent  wholly  to  deprive  th.o  ov.Mer  of  thorn,  and  to  ap- 
pro|)riate  or  convert  tlioni  to  1:1s  own  use."  And  Chief 
Justice  Eyre,  in  Pears' ca?^e,.  ueliiied  tlie  offence  thus: 
"The  wrongful  taking  of  good?,  with  intent  to  spoil  the 

owner  of  them,  Inrri  ra"\<'a.^' 
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It  is  apparent  from  the  definition,  and  is  so  expressly 
laid  down  in  the  books,  that  tlie  criminal  intention  con- 
stitutes the  offence,  and  is  the  only  criterion  by  which 
to  distinguish  a  larceny  from  a  trespass.  According  to 
this  definition,  to  constitute  the  offence,  it  is  not  sufficient 
that  the  goods  be  taken  'or  the  purpose  of  destruction, 
as,  if  one  sliould  take  the  horse  of  another,  for  the  pur- 
pose of  destroying  him,  to  injure  his  neighbor,  and  should 
destroy  him,  such  an  offence  would  be  punishable  as 
malicious  mischief,  but  it  would  want  one  of  the  essen- 
tial ingredients  of  larceny,  the  lucrl  causa, — the  intention 
to  profit  by  the  act— by  the  conversion  of  the  property. 

This  is  the  ancient  doctrine  of  the  common  law,  but  it 
has  been  recently  called  in  question  by  several  decisions 
made  by  the  Englisli  Judges,  which  will  be  now  noticed, 
as  it  was  probably  under  their  influence  that  tlie  decision 
of  the  court  below  was  made. 

In  the  case  of  the  King  vs.  Cabbage,  (Russel  &  Ryland, 
292,). a  prisoner,  to  screen  his  accomplice,  who  was  in- 
dicted for  horse-stealing,  broke  into  the  prosecutor's  sta- 
ble, and  took  away  the  horse,  which  he  backed  into  a 
coal  pit,  and  killed ;  and  it  was  objected  at  the  trial, 
that  this  was  not  larceny,  because  the  taking  was  not 
with  an  intention  to  convert  the  horse  to  the  use  of  the 
taker,  anirims  furandi  ct  hicrl  causa:  seven  of  the  judges 
held  that  it  was  larceny,  and  six  of  that  majority  were 
of  opinion,  that  to  constitute  larceny,  it  was  not  essential* 
that  the  taking  should  be  lurri  causa,  if  it  be  fraudulent, 
and  with  intent  wholly  to  deprive  the  owner  of  his  pro- 
perty. But  some  of  this  majority  tliought  that  the  object 
of  the  prisoner  miiriU  lie  deemed  a^benefit.and  IJie  taking. 

Ivrri  rausa. 
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Also,  in  the  case  of  the  Kin:^  vs.  Morfet  and  others, 
where  the  prisoner's  servants  In  husbandry,  opened  the 
granary  of  their  master,  by  means  of  a  false  kej%  and 
took  thereont  two  bushels  of  bc^ms  to  give  to  their  mas- 
ter's horses,  in  addition  to  tlie  qnantily  usually  allowed; 
this  was  held  larceny,  l\v  a  mojoriiy  of  the  judges;  but 
it  was  alleged  by  some  of  the  ju;!i:es,  th.at  the  additional 
quantity  of  beans  woiiM  dimliuch  the  work  of  the  men 
who  had  to  look  after  the  iiorses,  and  therefore,  the  lucri 
caicsa^  io  Qive  theinselves  ease,  was  an  ingredient  of  the 
oflFence. 

It  appears  to  us,  that  these  cns?s  cannot  be  considered 
autiiority  in  this  country.  Tlie  s!iadow5%  and  almost 
imaginary  distinctions  iijjon  whirh  they  rest,  are  at  war 
with  tiiat  precision  and  certainty  which  is  the  boast  of 
the  cri-minal  law  of  F.n^'land.  It  is  also  to  be  remarked, 
that  they  are  decisions  made  by  a  bare  majority  of  the 
judges;  and  of  tliat  in,ijO:ity,  a  considerable  portion,  for 
reasons,  it  is  true,  which  do  not  seem  eiititled  to  much 
weight,  held  that  tiic  i'^crl  cciiir.u  was  present  in  those 

cases. 

In  the  cn^-^  at  lvv,\  it  is  v-.M-y  clear,  that  the  intention 
was  apparent  to  do  the  owner  of  tlie  shivc  an  injury,  by 
depriving4"iim  of  his  property  ;  but  wo  cannot  sec  how 
the  prisoner  was  himself  to  be  beiiefittcJ,  by  aiding  the 
slave  to  obtain  her  freedom..  Tlicre  heuig,  therefore,  no 
intention  to  convert  the  slave  to  his  own  use,-  he  cannot, 
from  the  view  we  take  of  the  case,  be  found  guilty  of 

larceny. 

We  are  greatly' strengthened  in  the  view  we  have  ta- 
ken of  this  case,  from  the  lecislatio.i  of  the  slaveholding 
8  P.  59 
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States  on  this  subject.  In  the  States  of  Kentucky,  South 
Carolina,  North  Carolina,  and,  as  we  are  informed,  in 
other  slaveholding  States,  the  crime  of  taking  a  slave, 
without  the  consent  of  the  owner,  with  Intention  to  con- 
vey him  beyond  the  limits  of  the  State,  is  specially  pro- 
vided for,  in  addition  to  penal  enactments  for  stealing  a 
slave.  We  are,  therefore,  of  opinion,  that  the  indictme&t, 
la  this  case,  for  stealing  a  slave,  cannot  be  supported,  oa 
the  evidence  contained  in  the  bill  of  exceptions. 

The  judgment  of  the  court  below,  is  therefore  reversed ; 
but  the  prisoner  is  to  remain  in  custody,  until  the  next 
term  of  the  Circuit  court,  to  be  held  for  tjie  county  of 
Mobile,  unless  delivered  therefrom,  by  due  course  of  law, 
to  enable  the  solicitor  for  that  judicial  circuit,  to  prefer 
an  indictment  against  him  for  harboring  or  concealing 
the  slave  Jane,  in  this  indictment  mentioned,  or  for  a 
conspiracy  to  deprive  the  owner  of  the  said  slave  of  hiS; 
property. 
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MOORE  VS,   PHILIPS. 

■ 

1.  Where  a  defendant  appears  in  court  by  an  attorney,  it  is  im- 
material whether  the  process  was  served  or  not :  an  objection 
arising  from  a  defective  service  of  process,  is  waived  by  a  ge- 
neral appearance, 

2,  Where  the  record  discloses,  that  the  parties  came  by  their  at* 
torneys,  and  judgment, by  default  was  taken,  not  because  of 
dejGbndant's  non-appearance,  but  for  an  omission  to  plead,  an 
objection  that  defendant  was  not  legally  served  with  process, 
will  be  unavailable. 

Error  to  the  Circuit  court  of  Monroe. 

Assumpsit  on  note,  tried  before  Shortridge^  J. 

On  the  the  twenty-sixth  of  Septenftber,  eighteen  huti- 
dred  and  thirty-six,  the  defendant  in  error  caused  to  be 
ifisued  against  the  plaintiff,  from  the  clerk  of  the  Circuit 
court  of  Monroe,  a  writ  in  usual  from,  with  a  cause  of 
action  thereon,  endorsed  in  these  words  : 

"This  action  is  founded  on  an  instrument  in  writing, 
Of  which  the  following  is  a  copy:  *on  the  first  day  of 
January  next,  I  promise  to  pay  John  Philips,  or  bearer, 
the  sum  of  one  hundred  and  fifty  dollars,  for  value  re- 
ceived.    November- 20th,  1835. 

(Signed.)  J.  W.  Moore.'" 

On  which  the  plaintiff  made  the  following  acknow- 
ledgement and  agreement :  "I  acknowledge  service  of 
this  writ,  and  agree  that  it  shall  not  be  placed  on  the 
appeairance  docket,  at  October  term,  but  shall  be  placed 
on  the  trial  docket,  and  stand  for  trial  at  the  March  term, 
1837.     September  27th,  1836.  John  W.  Moore." 
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At  March  term,  eigluecii  Iroiidrod  and  ihirly-seven,  the 
following  eritry  was  nmde  in  the  cuse  :  "  This  day  came 
the  parties,  by  their  attorneys,  and  tlic  plaiutitf  claims  . 
judgment  by  default  final,  for  want  of  a  plea;  where- 
upon, there  being-  no  plea  filed  within  the  time  limited 
by  the  rule  of  court,  and  the  statute  in  this  1  ehalf,— It  is 
therefore  considered  by  the  court  now  licre,  that  the 
plaiutitr  do  recover,^'  c^c. 

Porter^  for  plaintiff  in  error. 
Stewart,  contra. 

COLLIER,  C.  J.—Tho  only  error  relied  on,  is,  that 
there  is  no  evidence  of  the  i^ervice  of  pro:-CcS  on  the  plain- 
tiff in  error,  to  authorise  the  juvl^nient  rendered  against 
him, 

la  Welch,  adm'r.  vs.  V.Wiker  and  wife,   (4  Porter's  R. 
120.)  it  was  held,   tliat  <\'A  e.ii'.or.':' mcnt  upon  a  writ  of 
an  a3knowledQ;mcnL  of  service,    without  proof  that  it 
was  the  act   of  the   party    purporting  to   have  made  it, 
would  not  suc)tain  a  jiulijineiit  rendered  against  a  defen- 
^dant,  who  did  not  ai-per.r  in  the  crii^e.     Th.at  case,  h«^- 
ever,  is  no^  decisive  of  t^^e  one   at  bar ;   for  here,  the  re- 
cord expressly  dl.sclo.^cs.   that  the  parties  came  by  their 
attorneys,   and  that  the  ]=:  l.^uicnt   by  default    was  not 
claimed  bccauoe'bf  llic  tic  rciKlanl's  non-appearance,  hut 
^for  his  omission  to  plead.    Tlio  plaintiif  in  error,  then,  ha- 
ving appeared  in  court, by  aitoniey.it  is  imnjaterial  whe- 
ther process  was  served  or  no,  as  it  is  waived  by  a  gene- 
ral appearance.     (See   Ilobson  d:  Sons   vs.   Emanuel  & 
Gaines,  at  this  term.)     The  judgment  is  affirmed. 


tuf:  suPiir.Mi:  court  of  alahama. 


469 


G.istop.  vj.  Pa:'3on?. 


GASTCX   VS.    PA xl SONS. 

1.  A  return  of  "  nof  fotiufl^ '  to  »i  writ,  does  not  authorise  the  in- 
ference, that  the  siiu  v^^  a!.)aiuio:ied  by  t!ie  plaiiititf. 

2.  A  plea  in  abatoinont,  tluat  a  suit  was  pcndinor  for  the  identical 
cause  of  action,  at  the  tiiiio  of  t!ic  issuance  of  the  writ,  is  sup- 
ported by  tho  prc'iiKtioii  of  the  n.rord  ;  and  the  replication* to 
such  a  p!oa  sliould  { jx'^;.'nt  tlie  i^siic?  of  nid  i'ld  record. 

3.  A  writ,  as  part  of  lii;^  record,  is  proper  and  pertinent  evidencB 
to  support  such  a  p^Ica,  r^w  au  i  sue  of  nnl  lie!  record, 

4.  A  defjudaiit  is  entit\  I  t)  ■■idiinKMii  .  i  rjni  pros,  where  no 
rephcation  is  liled  to  \i'.<  <;".  :•  iu  ahatv     •.  :\t. 

5.  And  a  faihire,  on  his  part,  to  move  for  judgment  of  nonpros^ 
does  not  aut'iori^o  ti'o  nuchiion  cf  judtrnient  acrainst  him. 

Errbr  to  Wilcox  Conritv  court. 

Assumpsit  on  note. 

In  this  case,  Giu'iou  was  surd  by  Parsons  in  the  Coun- 
ty court  of  \ViU:ox  county,  and  pleaded  the  pendency  of 
another  suit  for  tho  same  cau:^e  of  action,  in  abatement. 
No  replication  or  l-sae  apj)rared  on  the  recordy  The 
,  judgment  entry  s!:^tc;! :  '•  this  day  came  came  the  parties, 
by  their  attorney.?,  and  tho  phiiatilT  has  leave  to  dismiss 
his  suit  in  the  Circuit  court ;  and  the  defendant  sayeth 
nothing  further  in  bar  or  va  i)reclusion  of  the  plaintiflF's 
right  of  action,  but  a';j,a!LisL  the. plaintin*  leaves  himself 
wholly  undefended;  it  ii  th.crcforc  considered  by  the 
court,  that  the  plainliff  recover  of  the  defendant  the  sum 
of,"— tlien  proceeding  to  assess  the  damages  without  the 
intervention  of  a  jury,     A  bill  of  exceptions  disclosed, 
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At  March  ter»        ^  ''^'\,jjfor  trial,  the  defendant  of-  . 

following  erit         ^'      ,.> ''%(;ed  from  the  Circuit  court, 
the  parties,  ,      ^.f.  •'     ^^use  of  action,  and  offered  to 

judgruent         ,:•/,>" ""  „>'/•  i^een  dismissed  or  discontinued; 
upon,  ti        ^'f//}M^^^^^[^ijidaot  permit  this  evidence  to  be  in- 
by  th'        >'*''^/y^i^'"'^!,.^  judgment  in  favor  of  the  plaintiff. 
''"^^        -,,7^/^^'     M/j/  below  prosecuted  his  writ  of  error  to 
pi  fiie"    ^  assigned  for  error,  that  the  County  court 


^^^  ^ feiideving  judgment  against  liim,   without  dis- 

mfhis  plea  in  abatement. 
dosWs  ^ 
/7  jfl  not  permitting  the  introduction  of  the  evidence, 

tgd  in  ^^^  ^*11  ^^  exceptions. 
proctor,  for  plaintiff  in' error. 

GOLDTHWAITE,  J.— The  judgment  entry,  unexplain- 
ed, would  induce  the  belief,  that  the  defendant  in  the 
court  below  withdrew  his  plea,  and  assented  to  the  ren- 
dition of  a  judgment  for  the  amount  of  the  note;^but  the 
bill  of  exceptions  satisfactorily  shows,  that  the  plea  in 
abatement  was  not  withdrawn,  or  the  defence  abandon- 
ed. The  defendant  might  have  insisted  on  his  right  to 
a  judgment  of  non  pros^  for  want  of  a  replication  to  his 
plea.  The  omission  so  to  do,  did  not  place  him  in  ade 
fenceless  condition,  or  authorise  the  court  to  render  any 
judgment  against  him;  and  the  County  court  erred  in 
so  doing. 

If  we  were  even  to  presume  that  the  usual  replication 
to  a  plea  of  this  description  was  filed,  and  that  an  i€»ue 
of  ntd  iiel  record  had  been   presented  to  the  court  for  its 


\ 


\ 
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determination,  it  would  not  better  the  condition  of  the 
defendant  in  error.  The  writ  offered  in  evidence  show- 
ed the  commencement  of  a  suit,  apparently  for  the  same 
cause  of  action,  on  the  eighth  day  of  May,  eighteen  liun- 
dred  and  thirty-seven.  This  was  returnable  to  the  Cir- 
cuit court,  to  be  held  on  the  seventh  Monday  after  the 
fourth  Monday  of  March,  eighteen  hundred  and  thirty- 
seven;  and  the  presumption  is^trong,  if  not  conclusive, 
that  the  Circuit  court  was  in  session  when  the  second 
writ  was  issued,  on  the  nineteenth  of  May,  eighteen  hun- 
dred and  thirty-seven,  returnable  to  the  County  court, 
and  the  foundation  of  this  suit.  The  first  writ  was  not 
executed  on  the  defendant,  and  the  return  is  '  not  found;' 
but  this  will  not  authorise  us  to  infer  an  abandonment 
of  the  suit  on  the  part  of  the  plaintiff,  even  if  that  could 
avail  him  on  the  issue  we  have  named. 

The  evidence  offered  was  proper  and  pertinent  to  sup- 
port the  plea  on  an  issue  of  nul  tiel  record^  and  ought  not 
to  have  been  rejected,  if  such  was,  in  point  of  fact,  the 
state  of  the  record  in  the  court  below. 

In  either  aspect  of  the  case,  there  was  error  in  the  ac- 
tion of  the  County  court ;  and  its  judgment  is  reversed, 
and  the  cause  is  remanded. 


> 
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that  when  the  cause  came  on  for  trial,  the  defendant  of-  . 
fered  in  evidence,  a  writ  issued  from  the  Circuit  court, 
apparently  for  the  same  cause  of  action,  and  offered  to^ 
prove  that  it  had  never  been  dismissed  or  discontinued: 
but  the  court  would  not  permit  this  evidence  to  be  in- 
troduced, and  gave  judgment  in  favor  of  the  plaintiff. 

The  defendant  below  prosecuted  his  writ  of  error  to 
this  court,  and  assigned  for  error,  that  the  County  court 
erred — 

1.  In  rendering  judgment  against  him,  without  dis- 
posing of  his  plea  in  abatement. 

2.  In  not  permitting  the  introduction  of  the  evidence, 
stated  in  the  bill  of  exceptions. 

Proctor,  for  plaintiff  in  error. 

GOLDTHWAITE,  J.— The  judgment  entry,  unexplain- 
ed, would  induce  the  belief,  that  the  defendant  in  the 
court  below  withdrew  his  plea,  and  assented  to  the  ren- 
dition of  a  judgment  for  the  amount  of  the  notej^but  the 
bill  of  exceptions  satisfactorily  sliows,  that  the  plea  in 
abatement  was  not  withdrawn,  or  the  defence  abandon- 
ed. The  defendant  might  have  insisted  on  his  right  to 
a  judgment  of  non  pros,  for  want  of  a  replication  to  bis 
plea.  The  omission  so  to  do,  did  not  place  him  in  adc 
fenceless  condition,  or  authorise  the  court  to  render  any 
judgment  against  him;  and  the  County  court  erred  in 
so  doing. 

If  we  were  even  to  presume  that  the  usual  replication 
to  a  plea  of  this  description  was  filed,  and  that  an  issue 
of  md  tiet  record  had  been   presented  to  the  court  for  its 
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determination,  it  would  not  better  the  condition  of  the 
defendant  in  error.  Tlie  writ  offered  in  evidence  show- 
ed the  commencement  of  a  suit,  apparently  for  the  same 
cause  of  action,  on  the  eighth  day  of  May,  eighteen  hun- 
dred and  thirty-seven.  This  was  returnable  to  the  Cir- 
cuit court,  to  be  held  on  the  seventh  Monday  after  the 
fourth  Monday  of  March,  eighteen  hundred  and  thirty- 
seven;  and  the  presumption  is^trong,  if  not  conclusive, 
that  the  Circuit  court  was  in  session  when  the  second 
writ  was  issued,  on  the  nineteenth  of  May,  eighteen  hun- 
dred and  thirty-seven,  returnable  to  the  County  court, 
and  the  foundation  of  this  suit.  The  first  writ  was  not 
executed  on  the  defendant,  and  the  return  is  '  not  found;' 
but  this  will  not  authorise  us  to  infer  an  abandonment 
of  the  suit  on  the  part  of  the  plaintiff,  even  if  that  could 
a^ail  him  on  the  issue  we  have  named. 

The  evidence  offered  was  proper  and  pertinent  to  sup- 
port the  plea  on  an  issue  of  mil  tiel  record,  dind  ought  not 
to  have  been  rejected,  if  such  was,  in  point  of  fact,  the 
state  of  the  record  in  the  court  below. 

In  either  aspect  of  the  case,  there  was  error  in  the  ac- 
tlon  of  the  Cpunty  court ;  and  its  judgment  is  reversed, 
aod  the  cause  is  remanded. 
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THE  STATE  VS.   BRII.Cr. 


1  Wliere  the  act  of  eia'.Ue  ;i  hunclrcd  n-.id  ^evcn  (Aik.  Dig.  102,) 
'  speaks  of  disabi.i<r"a  liinl)  or  m  m'.KT,  a  pcmiaiieiit  injury  is 

contemp'atid.  sue  i  as  :.t  c.fin.iioi  iaw  would  cons.itiitemoy- 
hem:  atem;)ararv  dis:;S  in-  ol  a  .ia-.r,  a  i  ami,  or  an  eye,  is 
not  sufficient  to constitnt.'.  V.'.o itutulDiy  ciiciioc. 

2  Precision  of  description  is  uniKcssary  in  an  iiidictmont:  all 
that  the  iaw  requires,  is  a  d  •::cvii  ti.m  of  the  olleiice  in  the 
words  of  the  statute  creating  il,-  except  where  technical  lan- 
guage is  used. 

3  Where  an  indietm?nt  ehar^es  an  ofl;!nt](  r  a.uainst  a  statute, 
'with  doin'T  the  un!awfn'  act,  w.th  malice  atorfctl;ought,  and 

contains  proper  allegations  ol'  time  and  p'acc,  with  a  formal 
commeiiceinjiit  and  conchision— it  is  snihcieut. 

4.  After  a  conviction  on  one  count  of  dn  indictment,  a  motion  in 
arrest  of  judgment,  cannot  pic  vui!. 

Error  to  the  Circuit  court  of  ("ovington.  • 
Indictment  for  nunjhf-m,  tricil^bcfore  Crenshaw,  J. 
The  indiclrneat  contained  tlircc  counts-the  first  of 
which  charged  as  follows  :  tl.at  defendant,  "  with  force 
and  arms,  in  and  upon  one  P  .T,  did  make  an  assault,  and 
upon  the  left  arm  of  him  the  said  P  J,  with  a  certain 
stick,  which  he  the  said  defendant  then  and  there  had 
and  held  in  both  his  hands,  did  strike  and  break,  and 
did  Oft  purpose  and  of  malice  aforethought,  unlawfully 
disable  the  said  left  arm  of  him  said  P  .T,  with  intent 
him  the  said  P  J,  then  and  there  to  maim,  contrary  to 
the  form  of  thestatute,"  ^c.  A  demurrer  was  filed  to 
the  Indictment,  which  was  overruled,  and  upon  a  plea 
of  "  not  guilty,"  the  defendant  was  convicted,  and  the 
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siifBiciency  of  the  indictment  was  reserved  by  tlie  court 
below  for  review. 

It  was  assigned  for  error,  that  the  indictment  was  in- 
sufficient to  sustain  the  conviction,  and  that  theddemur- 
rer  thereto  should  have  been  sustained. 

Cook,  for  the  plaintiff  in  error. 
Attorney  General,  contra. 

The  Attorney  General  contended  that  the  declaration 
was  sufficient.  As  to  sufficiency  of  first  count— (See  State 
vs.  Absence,  4  Porter.) 

•  Joinder  of  distinct  offences  no  ground  of  demurrer  or 
arrest  of  judgment— (1  Chitty's  C.  L.  175;  Arch.  612; 
Hale,  173.)  Court  may,  in  such  case,  however,  quasli,  or 
compel  prosecutor  to  elect— (Arch.  61;  2  Camp.  132.) 

Good  and  bad  counts  and  general  verdict— one  good 
count  sufficient— (State  vs.  Coleman,  5  Porter;  3  Mpr- 
phy's  N.  C.  Rep.  12.) 

The  jury,  in  this  case,  expressly  found  on  the  first 
count,  which  brings  the  sufficiency  of  that  count  only 
under  review. 

GOLDTHWAITE,  J.— The  only  point  reserved  for  the 
determination  of  this  court,  is,  whether  the  indictment  is 
sufficient  to  warrant  the  conviction ;  the  jury  having,  by 
tlieir  verdict,  found  the  defendant  guilty  of  mayhem. 

The  second  and  third  counts  of  the  indictment,  may 
be  entirely  discarded  from  consideration,  as  it  is  certain, 
neither  charge  that  offence— tlie  former  being  for  an  as^ 

1=^  P.  60 
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eault,  and  disabling  the  arm  of  the  individual  injured, 
and  the  latter  for  an  assault  only. 

To  ascertain  if  the  first  count  is  sufficient,  it  is  proper 
to  notioe  th^  terms  of  the  statute  under  which  it  seems 
to  have  been  framed.  The  act  of  eighteen  hundred  and 
seven  (Alk.  Dig.  102)  enacts,  "  if  any  person  or  personciy 
on  purpose  and  of  malice  aforethought,  shall  unlawfully 
cut  or  bite  off  the  ear  or  ears:  or  cut  out  or  disable  the 
tongue :  put  out  an  eye,  while  fighting  or  otherwise : 
slit  the  nose  or  lip :  cut  or  bite  off  the  nose  or  Up :  or 
cut  off  or  disable  any  limb  or  member  of  any  person 
whatsoever ;  such  person  shall  be  deemed  guilty  of  may* 
hem." 

It  Is  evident,  that  wherever  the  statute  speaks  of  dis* 
abling  a  limb  or  member,  a  permanent  injury  is  contem- 
plated, as  such  was  the  common  law  notion  of  the  extent 
of  the  injury  necessary  to  constitute  a  mayhem.  A  tem- 
porary disabling  of  a  finger,  an  arm,  or  an  eye,  would 
not  be  sufficient  to  constitute  the  statutory  offence.  Bat 
It  would  at  all  times  be  exceedingly  difficult  to  frame  an 
Indictment,  with  a  view  to  a  specific  description  of  the 
exact  injury  sustained.  This  precision  of  description  is 
as  unnecessary,  as  it  is  dangerous,  in  indictments  on  sta- 
tutes, and  all  that  the  law  requires,  is  a  description  of 
the  offence,  in  the  words  of  the  statute  creating  it— (Arch; 
Crim.  Law,  52.)  The  only  exception  that  is  known  to 
exist  to  this  general  rule,  is  where  a  statute  makes  use 
of  a  technical  term  known  to  the  law ;  as  burglary, 
robbery,  &c.— (State  vs.  Absence,  4  Porter,  397.) 

Having  regard  to  this  general  rule,  it  would  seem  only 
to  be  necessary,   that  the   indictment  should  charge  an 
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offender  against  this  statute,  with  doing  on  purpose  and 
of  malice  aforethought,  unlawfully,  the  act  complained 
of.  This,  with  the  proper  allegations  of  time  and  place, 
with  a  formal  commencement  and  conclusion,  would 
constitute  a  sufficient  indictment.  If  we  examine  the 
first  count,  we  ascertain  that  all  these  allegations  are 
found  there,  connected  with  other  matters,  w^hich,  if  su- 
perfluous, are  neither  repugnant  nor  inconsistent  with 
the  charge.  The  statement  of  the  assault  and  battery 
with  the  stick,  and  breaking  the  arm,  are,  indeed,  but  a 
history  of  the  violence,  which  could  have  been  omitted. 
The  superadding  the  intention  to  maim,  is,  when  exa- 
mined, nothing  more  than  a  reiteration  of  the  idea  previ- 
ously conveyed  to  the  mind,  by  the  words  '  on  purpose, 
and  of  malice  aforethought:'  the  indictment  is,  therefore, 
sufficient  to  warrant  the  conviction. 

If  we  were  permitted  to  examine  the  point,  as  to  mls^ 
joinder  of  the  counte,  it  would  avail  the  defendant  no- 
thing, as  it  is  clear,  tliat  after  conviction  on  one  count 
alone  of  the  indictment,  a  motion  in  arrest  of  Judgment 
could  not  prevail. 

Let  it  be  certified,  that  there  is  no  error  in  the  judg- 
ment rendered. 


476  REPORTS    OF   CASES    IN 


James  vs.  Tait  et  aL 


JAMES  2^'S.  TAIT   et  al. 

1.  A  promise,  under  seal,  to  make  a  title  in  fee  simple  at  some  fu- 
ture time,  to  land,  provided,  the  passage  of  an  act  of  Congress 
can  be  obtained  to  authorise  such  a  conveyance ;  is  properly 
rejected  when  offered  as  evidence,  to  establish  title  in  a  defen- 
dant in  trespass. 

2.  Trespass  quare  clausum  fregit^  will  lie  to  recover  possession 
of  lands ;  and  a  writ  of  possession  is  properly  awarded  to  the 
successftil  plaintiff! 

3.  The  conduct  of  a  cause  in  court,  is  entrusted  to  the  discretion 
of  the  presiding  judge,  and  he  may,  when  necessary,  permit  a 
party  to  introduce  evidence,  after  the  testimony  is  closed. 

4.  When  a  feme  sole  plaintiff  marries  pending  a  suit — the  hus- 
band may  make  himself  a  party  by  motion ;  and  where  a  sug- 
gestion is  made  that  such  a  plaintiff  has  married,  and  a  scire 
facias  issues,  calling  upoh  the  husband  to  shew  cause  why  he 
shall  not  be  made  a  party— it  is  equivalent  to  a  motion. 

6.  Afler  judgment,  advantage  cannot  be  taken  of  an  entry  on  the 
record,  that  proceedings  were  stayed  by  injunction  j  and  where 
the  parties  go  to  trial  afterwards  without  objection — it  will  be 
presumed  that  the  injunction  was  dissolved. 

6.  .Objections  to  a  dcclaiation  cannot  be  received  after  a  plea  of 
not  guilty. 

7.  Nor  can  an  objection  to  the  endorsement  on  the  writ,  be  enter- 
tained, after  the  plea  of  not  guilty. 

8.  In  trespass  to  try  title,  the  plaintiff  need  only  endorse  on  his 
writ,  "that  the  action  is  bronght  as  well  to  try  titles,  as  tore- 
corf»r  danjai2:es"— any  unnt  cessaiy  d(  scription  of  the  premises, 
or  of  the  injury  coininittcd.  is  regarded  as  surplusage. 

9.  Where  the  verdict  responds  to  the  i^ue,  and  judgment  is  ren- 
dered for  the  land  described  in  the  declaration — it  is  sufficient; 
and  the  use  of  the  word  "  tenement ^^"^  in  addition  to  the  descrip- 
tion of  the  lands,  does  not  vitiate  the  judgment. 
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Error  to  Clarke  Circuit  court. 

TrespeiSS  quare  clausumj  tried  by  Pickens,  J. 

This  was  an  action  of  trespass,  to  try  title  to  a  tract  of 
land,  brought  by  the  defendant,  against  the  plaintiffs  in 
error. 

The  writ  was  in  trespass,  and  the  cause  of  action  was 
thus  endorsed:  "  This  action  is  brought  to  recover  dama- 
ges of  the  defendant,  for  unlawfully,  and  with  force  and 
arms,  breaking  and  entering  a  certain  close  of  the  plain- 
Jiffs,  to 'wit,  the  west  fraction  of  section  thirty-six,  of 
township  Ave,  range  three,  east,  in  the  district  of  St.  Ste- 
phens, lying  in  the  county  of  Clarke,  aforesaid,  and  cut- 
ting down  the  tjmber,  (kc. ;  and  is  brought  to  try  titles, 
as  well  as  to  recover  damages." 

The  declaration  contained  three  counts.  In  the  first 
count,  the  locus  in  quo  was  described  as  "  four  closes  of 
the  plaintiffs,  lying  and  being  in  the  county  of  Clarke." 

In  the  second  count,  it  is  described  as  *<  the  close  of  the 
said  plaintiffs,  to  wit,  the  east  and  west  fractions  of  sec- 
tion thirty-six,  of  township  five,  range  three,  east,  in  the 
district  of  lands  offered  for  sale  at  St.  Stephens,  and  situ- 
ate in  the  county  of  Clarke."  The  trespass  is  alleged  to 
have  been  committed  on  the  first  of  March,  one  thousand 
eight  hundred,  and  on  divers  other  days  and  times  be- 
tween that  day,  and  before  the  commencement  of  this 
suit. 

The  third  count  described  the  premises  as  the  "  frac- 
tion of  section  thirty,  township  five,  range  three,  east." 

To  this  declaration,  the  defendant  below  pleaded  not 
guilty.  The  cause  was  continued  until  the  Spring  term^ 
eighteen  hundred  and  thirty-seven,  when  this  entry  ap- 
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.  peared :  "enjoined  and  continued  ;-'  and  at  the  succeed- 
ing term,  '-continued,  and  the  intermarriage  of  Martha 
Weatherford  with  Peyton  Downey  suggested,  a  scieri  fa- 
cias to  issue."  A  scieri  facias  accordingly  issued  to  said 
Downey,  to  appear  and  show  cause  why  he  should  not 
be  made  a  party  plaintiff  to  the  suit,  which  was  returned, 
executed. 

A  trial  was  afterwards  had,  when  tlie  jury  rendered 
averdict'for  the  plaintiffs,  by  which  they  found  the  defen- 
dant guilty  of  the  trespasses  in  tlie  declaration  mention- 
ed, and  assessed  their  damage  to  nine  hundred  and  five 
dollars— upon  which  the  court  rendered  judgment  in  favor 
of  the  plaintiffs  for  the  damages,  and  also  for  the  "  tene- 
mojfits  in  the  declaration  mentioned,  to  wit,  the  east  and 
west  fractions  of  section  thirty-six,  township  five,  range 
three,  with  the  appurtenances.'' 

During  the  trial,  a  bill  of  exceptions  was  taken,  from 
which  it  appeared  that  the  defendant  below  proved  and 
offered  in  evidence,  an  instrument  in  writing  or  bond 
for  title  of  the  lands  in  controversy,  executed  by  one 
Alger  Nuoman,  and  proved  that  the  plaintiffs  knew  of 
the  execution  of  said  bond,  and  of  tlie  possession  taken 
under  it,  before  the  execution  of  the  deed  of  the  plaintiffs 
below  from  said  Alger  and  wife.  The  plaintiffs  below 
claimed  as  heirs  of  JVIary  Dvcr.  and  from  said  Newman 
and  wife;  and  said  Newman  claimed  through  liis  wife, 
.as  another  heir  of  Mary  Dyer.  The  court  refused  to 
permit  the  bond  to  go  to  the  jury  as  evidence  of  titie,  but 
permitted  it  to  lie  read,  lo  ascertain  the  damages. 

The  court  also  permitted  tiic  plaintiffs  below,  after  the 
defendant  had  closed,  to'n^-nxfunine  a  witness  as  to  new 
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matter,  which  had  not  arisen  in  the  examination  of  either 
party,  and  not  appertaining  to  any  point  which  had  ari- 
sen on  the  examination  in  chief;  the  plaintiffs'  attorney 
stating,  that  he  had  inadvertently  omitted  to.  prove  the 
facts,  on  the  examination  in  chief.  The  court  permitted 
the  prooff  to  be  made,  reserving  to  the  defendants  the 
right  to  reply  to  the  examination.  These  matters  were 
all  excepted  to  by  the  defendant  below. 

The  instrument  or  bond,  relied  on  by  the  defendant 
below,  was  in  these  words : 

"Know  all  men,  by  these  presents,  that  I,  Alyer* New- 
man, of  the  county  of  Monroe,  and  State  of  Alabama,  am 
held  and  firmly  bound,  unto  Robert  D.  James,  of  the 
county  of  Clarke,  and  State  aforesaid,  in  the  just  and  full 
sum  of  sixteen  hundred  dollars,  for  the  faithful  payment 
of  which,  well  and  truly  to  be  made,  I  hereby  bind  my- 
self, my  heirs  and  assigns,  executors  and  administrators, 
firmly,  by  these  presents,  signed  with  my  hand^and  seal- 
ed, this  18th  July,  1832. 

"The  condition  of  the  above  obligation  is  such,  that 
whereas  the  said  Robert  D.  James,  has  advanced  to  and 
paid  for,  and  on  account  of  said  Alger  Newman,  the  sum 
of  four  hundred  dollars,  at  and  before  the  sealing  and 
delivery  of  these  presents,  the  receipt  and  payment  of 
which,  as  aforesaid,  is  hereby  acknowledged;  and  where- 
as the  said  Alger  Newman,  in  right  of  his  wife,  Eliza- 
beth, and  under  and  by  virtue  of  tlie  treaty  with  the 
Creek  tribe  of  Indians,  and  designated  as  the  treaty  of 
Port  Jackson,  his  said  wife  being  one  of  the  heirs  of 
Mary  Dyer,  has  become  possessed  of  the  legal  claim  to 
the  undivided  third  part 'of  a   certain  tract   or  parcel  of 
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land,  situate,  lying  and  being  in  the  counties  of  Clarke 
and  Monroe,  and  State  of  Alabama,  and  being  the  frac- 
tional section  number  thirty-six,  in  township  five,  range 
three,  east,   containing  three  hundred  and  twenty-four 
95-000  acres,  on  the  west  side  of  the  AlabamaTiver ;  and 
one  hundred  and  twenty-four  66-100  acres,  on  the  east 
side  of  the  said  river ;  and  whereas  the  said  Alger  New- 
man, for  and  in  consideration  of  the  payment  aforesaid, 
and  a  further  payment  to  be  made,  as  hereinafter  men- 
tioned, is  desirous  to  transfer  in  fee  simple,  his  said  claim 
to  the  said  lands  above  described,   but  is  now  debarred 
from  conveying  the  same,   by  the  treaty  aforesaid ;— he 
therefore  hereby  agrees,  that  be  will  use  his  best  exer- 
tions to  obtain,  under  a  law  of  Congress,  as  soon  as  pos- 
sible, the  right  to  dispose  of  and  sell  the  said  trast  of 
land ;  and  should  he  obtain  said  right,  he  will  forthwith 
convey  the  same  in  fee  simple,   to  the  said  Robert  D. 
James,  his  heirs  or  assigns.   And  the  said  Alger  Newman 
.  further  agrees,  that  in  the  event  he  shall  not  be  able  to 
obtain  said  right  to  dispose  of  the  same,  then  he  will,  on 
the  first  day  of  March,  eighteen  hundred  and  thirty-three, 
or  previously  thereto,  secure  by  mortgage,  one  good,  sound 
and  healtby  negro  woman  and  child,  of  value  equal  to 
the  penalty  of  this  bond,  to  the  said  Robert  D.  James,  for 
the  sum  of  money  which  he  shall  have  already  advanced 
to  and  on  account  of  the  said  Alger  Newman,  and  also 
for  the  further  sum  of  four  hunered  dollars,  w^ch  the 
said  Robert  D.  James  agrees  to  pay  to  the  said  Alger 
Newmauj  on  the  conipletion  of  the  said  mortgage ;  and 
the  said  Robert  D.  ^James  agrees  for  himself,  his  heirs, 
<fc.c.  that  iu  the  event  the  said  title  shall  not  be  oomple- 
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ted,  in  manner  and  form  aforesaid  to  him,  by  tbe  said 
Alger  Newman,  then,  if  the  heirs  and  descendants  of  the 
said  Newman,  or  his  or  their  assigns,  shall  well  and  truly 
convey  to  him  their  representative  shares,  titles  and  claims 
to  said  land,  on  arriving  at  the  age  required  by.  said  trea- 
ty, to  entitle  them  to  convey  the  same,  he,  his  heirs,  &c., 
will  relinquish  to  each  of  them,  respectively,  a  corres- 
ponding proportional  share  or  claim,  of  and  to  said  mort- 
gaged property.  Now,  therefore,  if  the  said  Alger  New- 
man shall  well  and  truly  observe,  keep  and  perform  the 
conditions  and  obligations,  herein  agreed  to  be  by  him 
Icept  and  observed,  then  this  obligation  to  be  void ;  oth- 
erwise, to  be  and  remain  in  full  force  and  virtue." 

Prom  the  judgment  of  the  court  below,  the  defendant 
below  prosecuted  a  writ  of  error  to  this  court  i  and  now 
assigned  for  error — 

1.  The  court  below  erred  in  allowing  new  evidence 
to  be  introduced  by  the  plaintiff,  after  his  evidence  had 
closed ; 

2.  In  rejecting  the  deed  set  forth  in  the  bill  of  excep- 
tions ; 

3.  In  rendering  judgment  for  tenements  not  sued  for, 
as  shewn  by  the  endorsement  on  the  writ ; 

4.  In  awarding  a  writ  of  possession,  in  an  action  of. 
trespass  merely ; 

5.  The  writ,  endorsement,  declaration  and  verdict,  are 
variant,  inconsistent  and  insufficient ; 

6.  The  judgment  is  uncertain,  and  does  not  sufficiently 
describe  the  property  recovered,  and  is  for  tenements^  and 
therefore  not  authorised  by  the  statute,  which  allows  a 
writ  of  possession  for  lands  only  ; 

8  P.  61 
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7.  In  proceeding  before  the  injunction  was  dissolv- 

ed; 

8.  In  rendering  judgment  in  favor  of  Peyton  Downey, 
when  he  was  not  made  a  party ; 

9.  Theyerdict  is  erroneous,  because,  for  all  the  lands 
in  the  declaration  —part  not  being  described,  part  not 
sued  for — and  not  specifying  to  be  for  the  lands  wbicb 
are  described,  a.i  I  because  tlie  lahds  are  not  sufficiently 
described  or  identified,  which  are  recovered  by  the  ver- 
dict; 

10.  The  Judgment  being  for  premises  described  in  the 
third  count  only,  and  the  entry  being  therein  laid  more 
than  twenty  yea  s  ago,  ti.e  right  of  entry  of  plaiotiffs 
was  tolled,  and  judgment  could  not  be  thereon  given. 

Stewart^  for  plaintiff  in  error. 
Porter,  contra. 

ORMOND,  J.— It  appears  from  tlie  bill  of  exceptions, 
that  the  boad  from  Newman  to  the  plaintiff  in  error, 
was  offered  in  evidence,  as  establishing  a  title  to  the  land 
in  controversy,  in  the  plaintiff  in  error.  It  appears  to 
be  a  promise  on  the  part  of  Newman,  to  make  a  title  ia 
fee  simple  to  the  land,  or  some  portion  of  it,  to  the  plaia- 
tiff  in  error,  at  some  future  time,  provided  he  could  obtain 
the  passage  of  an  act  of  Congress,  authorising  him  so  to 
do ;  and  that  failing  to  obtain  such  act,  he  would  indem- 
nify him  for  his  advance  of  money,  by  a  mortgage  on  a 
negro  woman. 

It  is  not  necessary  to  enquire,  whether  a  Court  of 
Chancery  could  have,  under  any  circumstances,  enforced 
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a  specific  performance  of  this  agreement ;  it  was  clearly 
unavailing,  for  the  purpose  for  which  it  was  offered 
In  evidence,  and  was,  therefore,  properly  rejected. — 
Whether  it  could  have  had  the  effect  to  show  that  the 
possession  of  the  plaintiff  in  error  was  adverse  t6  the  de- 
fendants, it  is  not  necessary  now  to  discuss,  as  It  does 
not  appear  to  have  been  offered  for  that  purpose  in  the 
eourt  below. 

The  objection  to  the  form  of  the  action  cannot  prevail. 
In  the  case  of  Thrash  vs.  Johnson,  (G  Porter's  Rep.  458,) 
the  same  objection  was  made  as  in  this  case,  and  over- 
ruled by  the  court.  In  that  case,  as  in  this,  the  action 
was  trespass  quare  clansum  f regit. 

It  cannot  be  assigned  as  error,  that  the  court  permitted 
evidence  to  be  intro  Jueed  by  the  defendant  in  error,  after 
the  close  of  the  plaintiffs'  testimony.  The  conduct  of 
the  cause,  in  th6  court  below,  is  entrusted  to  the  discre- 
tion of  the  presiding  judge.  We  cannot  presume  that  he 
has  exercised  that  discretion  improperly;  nor  Is  it  a 
matter  that  we  can  revise ;  but  so  far  as  we  can  judge 
of  the  decision,  from  the  account  in  the  bill  of  excep- 
tions, it  appears  to  have  been  entirely  correct. 

The  assignment,  that  Peyton  Downey  was  not  made 
a. party,  is  not  sustained  by  the  record.  The  statute 
provides,  that  when  a  feme  sole  plaintiff  marries  pending 
the  suit,  tlie  husband  may  make  himself  a  party  to  the 
suit,  by  motion.  It  appears  from  the  record,  that  a  sug- 
gestion was  made,  that  said  Downey  had  intermarried 
with  Martha  Weatherford,  one  of  the  plaintiffs,  where- 
upon a  scire  facias  issued  to  him,  to  show  cause  why  he 
^ould  not  be  made  a  party  to  the  suit.     This  was  an 
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unnecessary  proceeding,  but  must  be  considered  as  equi- 
valent to  a  motion,  especially  as  he  is  named  as  one  of 
the  plaintiffs,  in  all  the  subsequent  proceedings  of  the 
cause. 

No  advantage  can  4iow  be  taken  of  the  entry  on  the 
record,  that  the  proceedings  were  at  one  time  stayed  by 
injunction ;  as  the  parties  went  to  trial  afterwards,  with- 
out objection,  we  must  presume  that  the'^inj unction  waa 
dissolved. 

All  the  remaining  objections,  except  those  relating  to 
the  verdict  and  judgment,*  are  answered  by  the  decision 
of  this  court,  in  the  case  of  Sturdevant  vs.  Murrell's  heirs, 
in  which  this  court,  under  tlie  influence  of  a  statute  of 
this  State,  held,  that  no  objection  can  be  taken  to  the 
declaration,  after  the  plea  of  not  guilty  flled. 

The  court  say,  "  our  conclusionis,  that,  in  the  action  of 
trespass  to  try  title,  the  declaration  shotild  describe  the 
land  in  controversy,  with  so  much  particularity  and  pre- 
clsion,  as  will  inform  the  defendant  what  he  is  to  defend 
against,  and  the  court,  for  what  it  is  called  on  to  render 
Judgment.  But,  in  the  present  case,  the  plaintiff  in  error 
cannot  avail  himself  of  an  objection  to  the  declaration ; 
he  is  foreclosed,  by  having  pleaded  not  guilty  tn  the  Cir- 
cuit court.  The  statute  is  express  to  the  point" — (Aik. 
Dig.  sec.  46,  p.  266.) 

If  no  objection  can  be  taken,  after  the  plea  of  not  guil- 
ty to  the  declaration,  it  necessarily  follows,  that  none  can 
*  be  made  to  the  endorsement  on  the  writ.  The  statute 
does  not  require  the  plaintiff  to  do  more  than  to  endorse 
on  the  writ,  "  that  the  action  is  brought  as  well  to  try 
titles,  as  to  recover  damages ;"  the  rest  may,  therefore,  be 
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rejected  as  surplusage,  especially  after  the  plea  of  not 
guilty,  to  the  declaration,  is  filed. 

The  objection  to  the  verdict  and  Judgment  xannot  be 
sustained.  The  verdict  of  the  Jury,  is  responsive  to  the 
issue,  and  the  Judgment  of  the  court  is  for  the  land  de- 
scribed in  the  third  count  of  the  declaration.  It  is  insis- 
ted, also,  that  the  word  "  tenement^'^  employed  by  the 
court  in  rendering  Judgment,  is  not  sufficient  to  entitle 
the  defendants  in  error  to  recover  lands.  Without  con- 
ceding that  the  objection  is  good,  it  is  sufficient,  that,  in 
this  case,  a  Judgment  is  rendered  for  the  lands  claimed 
in  the  declaration,  by  the  appropriate  description,  ac- 
cording to  the  United  States'  survey ;  and  this  certain 
and  accurate  description  cannot  be  vitiated  by  the  use  of 
the  word  tenement,  in  addition,  even  if  it  were  of  doubt- 

I  ft 

ful  import,  standing  alone. 

There  is  no  error  in  the  Judgment  of  the  court  below, 
and  it  is  hereby  affirmed. 
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l>0B_4^  JOHNSON    VS,  ROBERTSON  A;  WIFE. 

1.  Where  a  scandalous  imputation  affects  the  accused,  in  his  of- 
fice, profession  or  business,  an  action  of  slander  will  lie  with- 
out averring  special  damage, 

2.  Saying  of  a  physician,  "  he  has  killed  the  child  by  giving  it 
too  much  calomel,''  is  actionable. 

3.  To  charge  a  person  with  having  killed  another,  without  ex- 
plaining or  limiting  the  words,  imports  an  accusation  of  mur- 
der, and  is  actionable. 

4.  Where  words  are  actionable,  in  themselves,  tlie  law  implies 
damage,  and  the  action  is  allowed  not  only  to  compensate  for 
pecuniary  loss,  but  to  afford  redress  for  w^ounded  feelings  and 
prostrate  reputation. 

5.  Where  words  are  actionable,  in  themselves,  it  is  not  necessary 
to  lay  special  damages,  and  no  evidence  of  special  damage 
can  be  received,  unless  sj^ecially  averred. 

6.  An  averment,  that  certain -persons  who  are  named,  «  and  di^ 
vers  other  persons,  would  otherwise  have  employed  the  plain- 
tiff,"—  is  not  sufficient  to  authorise  proof  of  special  damages, 
by  others  than  those  specially  named. 

?•  Though  a  pis  lintiff  may  enhance  damages  by  proof  of  special 
damages,  it  does  not  follow,  that  the  jury  are  confined,  in  esti- 
mating the  damages,  to  the  pecuniary  loss  proved  ; — they  may 
compensate  the  nijured  party,  taking  into  consideration,  not 
only  his  pecuniary  loss,  but  all  the  circumstances  of  the  case. 

8.  A  witness  cannot  be  asked,  in  slander,  if  he  knows  of  other 
persons  refusing  to  employ  plaintiff,  by  reason  of  the  slander- 
ous words  spoken,— than  those  mentioned  in  the  declaration. 

Error  to  the  Circuit  court  of  Lowndes. 
Slander,  tried  bv  Harris.  J. 


y 
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This  was  an  action  of  slander,  brought  by  the  plain- 
tiff in  this  court,  against  tlie  defendants,  for  slanderous 
words  spoken  by  the  wife. 

The  declaration  contained  eight  counts.  To  all  the 
counts,  except  the  second,  a  general  demurrer  was  filed, 
whith  were  sustained  by  the  court. 

The  second  count  differed  from  the  other  counts  coo- 
talned  in  the  declaration,  in  this  ;— that  it  contained  aa 
averment,  that  in  consequence  of  the  spealcing  and  pub- 
lishing of  the  words  alleged  to  be  slanderous^  certaia 
persons,  mentioning  their  names,  who  otherwise  would 
have  employed  plaintiff  as  a  physician,  had  refused  to 
employ  plaintiff. 

.    Issue,  on  the  plea  of  not  guilty,  being  taken  on  the  se- 
cond count,  tlie  jury  found  a  verdict  for  the  defendants. 

On  the  trial  of  the  cause,  a  bill  of  exceptions  was  ta- 
ken, from  which  it  appeared,  that  the  plaintiff  offered  to 
prove  by  a  witness,  that  other  persons  than  those  named 
in  the  declaration,  had  refused  to  employ  the  plaintiff  as 
a  physician,  by  reason  of  the  words  spoken ;  which  wai» 
refused  by  the  court. 

The  plaintiff  also  asked  a  witness,  if  he  knew  of  any 
person  refusing  to  employ  the  plaintiff,  by  reason  of  the 
words  spoken ;  which  question  was  objected  to,  and  the 
objection  sustained  by  the  court. 

The  plaintiff  moved  the  court  to  instruct  the  jury,  that 
if  he  had  proved  any  damages,  the  jury  might  give  vin- 
dictive damages ;  which  the  court  refused,  and  in.Htructed 
the  Jury,  that  the  measure  of  damages  was  limited  to  the 
extent  of  the  injury  proved  to  have  been  received :  to 
which,  exceptions  were  taken.  These  matters  were  as- 
i^igned  for  error. 
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Phillips,  for  plaintiff  in  error. 
James  B,  Clarke,  contra. 

ORMOND,'J.— The  judgment  of  the  court  below,  sus- 
taining the  demurrers  to  the  first,  third,  fourth,  fifth,  sixth, 
seventh  and  eighth  counts  of  the  declaration,  cannot  be 
sustained.  The  slanderous  words  charged  in  the  four 
first  counts  of  the  declaration,  are,  in  substance,  "he 
(meaning  the  plaintiff,)  has  killed  the  child  by  giving  it 
too  much  calomel;"  which  words,  it  is  alleged,  were 
falsely  and  maliciously  spoken  of  the  plaintiff  as  a  phy- 
fli|^ian,  and  in  the  way  of  h^.s  profession  and  business^ 
in  his  attendance  upon  the  infant  child  i  f  the  defendant. 

The  only  objection  now  made  by  counsel,  to  the  counts 
which  were  demurred  to,  is,  that  the  words  are  not  slan- 
derous. This  is  certainly  incorrect,  when  the  scandalous 
imputation  affects  the  person  accused,  in  his  office,  pro- 
fession or  business.  An  action  of  slander  will  lie,  with- 
out averring  any  special  damage;  which  is  the  form  of 
the  counts  we  are  now  considering.  Scarcely  any  thing 
can  be  conceived,  better  calculated  to  injure  a  physician 
in  his  practice,  than  to  accnse  him  of  killing  his  patients. 
The  inevitable  inference  is,  that  he  is  grossly  ignorant 
of  his  profession,  or  neglectful  of  his  iiatients.  If  these 
words  do  not  include  a  slanderous  imputation,  when 
spoken  of  a  physician,  it  is  difficult  to  imagine  what 
words  would  be  sufficient. 

The  remaining  counts  of  the  declaration,  charged  the 
defendant  with  having  '^  kil'ed  the  child  ;"  meaning,  that 
the  child,  who  was  then  dead,  had  been  killed  and  mur- 
dered by  the  plaintiff.     The  words  are  slightly  varied 
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in  some  of  the  counts,  but,  in  substance,  they  are  the 
sarile.  It  is  not  alleged,  that  they  were  spoken  of  the 
plaintiff  as  a  physician. 

To  charge  a  person  with  having  killed  another,  with- 
out any  accompanying  words,  explaining  or  limiting  the 
meaning  of  the  words,  imports  an  accusation  of  murder 
— (See  6  Bacon,  207,  and  Chandler  vs.  Hollo  way,  4  Por- 
ter's Rep.  17)— and  are,  of  course,  actionable. 

Tire  judgment  of  the  court,  therefore,  sustaining  the 
demurrers  to  each  of  tlie  counts  of  the  declaration,  except 
the  second,  was  erroneous. 

The  court  also  erred,  in  charging  that  tiie  plaintiff 
could  not  recover  damages,  beyond  the  extent  of  the  in- 
jury he  had  proven  he  had  received  by  the  slanderous 
charge. 

It  is  true,  as  urged  by  the  counsel  for  the  defendant  in 
error,  that,  in  this  action,  the  measure  of  damages  is  the 
extent  of  the  injury  received  by  the  person  slandered : 
"but  this  he  is  not  required  to  prove.  When  words  are 
slanderous  in  themselves,  the  right  to  damages  follows, 
as  a  consequence,  from  the  speaking  of  the  slanderous 
words ;  because,  it  is  the  inevitable  tendency  of  slander, 
to  injure  the  person  slandered,  in  his  reputation,  profes- 
sion, trade  or  business.  It  would  frequently  be  difficult 
to  prove  any  pecuniary  injury  from  the  slander,  and  al- 
ways impossible  to  establish  its  full  extent.  Besides,  ■ 
the  action  is  allowed  not  only  to  compensate  for  pecuni- 
ary loss,  but  to  afford  some  redress  for  wounded  feelings 
and  prostrate  reputation.  Therefore,  when  words  are 
actionable  in  themselves,  the  law  implies  damage. 

The  words  being  actionable  in  themselves,  it  was  not 
— -^  ]\  — — 'f^      — 
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necessary  to  lay  special  damage ;  but  no  evidence  of  spe- 
cial damage  can  be  received,  unless  f^pecially  averred  in 
the  declaration.  Tbe  averment,  in  the  second  count, 
that  certain  persons  who  are  named,  "  and  divers  other 
persons^  who  would  otherwise  have  employed  the  plain* 
tiff  in  the  way  of  his  said  profession  and  business,"  is 
not  sufficient  to  authorise  proof  of  special  damage,  by 
others  than  those  specially  named.  But  though  the 
plaintiff  may  enhance  the  damages,  by  proof  of  special 
damage,  it  does  not  thence  follow,  that  the  jury  are  con- 
fined in  estimating  the  damage,  to  the  pecuniary  loss 
proved  to  have  been  sustained.  The  jury  may  give  such 
damages  as  will  compensate  the  injured  party,  taking 
into  consideration  not  only  his  pecuniary  loss,  but  all 
the  circumstances  of  the  case. 

There  was  no  error  in  the  court's  refusing  to  permit  a 
witness  to  be  asked,  whether  he  knew  of  any  person  re- 
fusing to  employ  the  plaintiff,  by  reason  of  the  words  spo- 
ken. If  the  knowledge  of  the  witness  was  derived  from 
hearing  such  persons  assign  their  reasons  for  not  employ- 
ing the  pluintiff,  it  is  open  to  the  objection,  of  being 
hear-say  testimony.  If  he  inferred  it  from  their  conduct, 
they  alone  could  explain  the  motives  which  influenced 
them.  It  is  also  obnoxious  to  the  further  objection,  that 
it  does  not  appear  that  the  persons  referred  to,  were  those 
.  named  in  the  declaration ;  and,  if  not,  they  could  not 
themselves  have  testified. 

The  judgment  must  be  reversed,  and  the  cause  reman- 
ded for  further  proceedings,  in  conformity  with  this 
opinion. 

GOLDTHVV'AITE.  J.,  not^ittiuff  in  this  case. 
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DEAN  vs,  FAIL. 

1.  Matter  admissible  under  a  plea  of  liberum  teiiementtim^  may 
be  given  in  evidence  under  the  general  issue. 

^.  The  object  of  a  plea  of  liberum  tenementum,  is  usually  to 
compel  plaintiff  to  assign  the  place  in  which  he  alleges  th^ 
trespass  to  have  been  committed,  with  greater  precision. 

3.  Where  one  rents  land,  for  the  purpose  of  making  a  crop,  upon 
the  condition  that  he  is  to  give  up  possession  in  case  the  owner 
sells  to  a  third  person,  before  the  crop  is  made ; — it  is  not  com- 
petent for  the  tenant,  in  case  a  sale  is  made,  to  object,  that  the 
contract  oi  sale  is  not  evidenced  by  a  deed  conveying  a  perfect 
title. 

[I.  The  lessee  of  one  who  has  neither  possession  nor  legal  title, 
cannot  justify  a  trespass  committed  upon  a  party,  in  possession 
of  the  premises. 

2.  To  justify  an  entry  on  the  possession  of  another,  he  who  en- 
ters must  have  a  legal  right  of  entry;  or  should  enter  under 
the  license  or  command  of  one  heaving  such  legal  right. 

3.  In  trespass  quare  datisum  f regit,  evidence  which  makes  out 
a  case  of  justification,  is  only  admissible  under  the  general  is- 
sue. GoLDTHWAiTE,  J.,  iti  dissetitiiig.] 

Error  to  the  Circuit  court  of  Wilcox.     ' 

Trespass  quare  clausum  /regit,  tried  by  Pickens,  J. 

Plea,  not  guilty.     Verdict  and  judgment  for  defendant. 

The  plaintiflT  in  error  declared  against  the  defendant, 
In  the  Circuit  court  of  Wilcox,  in  trespass  quare  clausum 
/regit,  and  went  to  trial  on  an  issue  taken  on  the  plea 
of  " not  guilty'' 

On  the  trial,  the  presiding  judge,  at  the  request  of  the 
plaintiff,  sealed  a  bill  of  exceptions;  from  which  It  ap- 
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peared  to  have  been  proved, .that  "Jonathan  Kennedy 
owned  the  tract  of  land  on  which  the  trespasses  men- 
tioned in  the  declaration  in  said  cause  were  committed ; 
and  that  said  Kennedy  had  rented  said  land  in  the 
spring,  A.  D.  eighteen  hundred  and  thirty-five,  to  said 
Dean,  to  make  a  crop,  on  condition,  that  if  said  Kenne- 
dy sold  said  land,  said  Dean  should  quit  it ;  and  that  by 
virtue  of  said  renting,  said  Dean  had  taicen  possession  of 
said  land,  and  worked  there  about  five  days,  when  he 
was  dispossessed  by  said  Fail.  It  was  further  proved, 
that  said  Kennedy  had  made  a  contract  for  the  sale  of 
said  land,  and  had  received  a  large  portion  of  the  consi- 
deration, some  time-in  the  spring  of  said  year  eighteen 
hundred  and  thirty-five,  with  one  Rives,  and  had  told  said 
Rives  to  go  and  take  possession  of  said  land.  But  it  was 
not  proved  that  sai«l  Kennedy  had  ever  demanded  pos- 
session of  said  land  from  said  Dean ;  and  it  was  further 
proved,  that  before  any  deed  of  conveyance  of  said  land 
had  been  signed  between  said  Rives  and  said  Kennedy, 
the  said  contract  was  rescinded,  but  that  said  Rives  had 
rented  said  land  to  said  Jeremiah  Fail,  before  the  recl- 
sion  of  said  contract  of  sale,  and  by  virtue  of  said  rent- 
ing, said  Fail  had  dispossessed  said  Dean  of  said  land, 
and  kept  possession  of  it  for  the  remainder  of  said  year. 
In  said  cause,  the  Judge  that  presided,  instructed  the  jury, 
that  if  they  believed  sal  1  Fall  had  committed  the  sup- 
posed trespass  in  the  declaration  in  said  cause  mentioned, 
and  dispossessed  said  Dean  of  said  tract  of  land,  prior  to 
the  reclsslon  of  said  contract  of  sale,  between  said  Rives 
and  said  Kennedy,  they  ought  to  find  a  verdict  for  said 
Fail."     To  all  which,  the  plaintiff  excepted,  &c.  and  now 
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presented  ^o  this  court,  the  questions  of  law  arising  upon 
the  bill  of  exceptions  for  revision. 

COLLIER,  C.  J.— It  was  not  competent  for  the  plaintiff 
to  object,  that  the  contract  of  sale  by  Ken«edy  to  Rives, 
was  not  evidenced  by  deed,  conveying  a  perfect  title. 
The  agreement  between  Kennedy  and  the  plaintiff,  was, 
that,  the  latter  should  occupy  the  land,  (on  which  the 
trespass  is  alleged  to  have  been  committed,)  for  the  pur- 
pose of  raising  a  crop  thereon,  with. this  condition,  that 
if  the  former  should  sell,  the  plaintiff  would  relinquish 
the  possession.  Tlie  bill  of  exceptions  does  not  inform 
us  how  far  Kennedy  and  Rives  had  advanced  towards  a 
consummation  of  title  under  their  contract,  so  that  there 
may  (for  any  thing  appearing  to  the. contrary)  have  been 
such  written  evidence  of  their  contract,  as  would  have 
authorised  equity  to  enforce  its  completion,  had  either 
party  objected. 

But  it  is  quite  Immaterial  to  the  present  Inquiry,  whe- 
ther the  agreement  for  a  sale  was  such  as  could  have 
b6en  coerced.  Objections  to  its  validity  concerned  the 
parties  themselves,  and  it  was  not  for  a  stranger  to  super- 
vise their  contract,  and  shape  his  course  according  as  he 
might  adjudge  It  to  be  obligatory  or  not.  The  contract- 
ing parties  might  execute  It,  under  a  sense  of  honor, 
moral  duty  to  each  other,  or  mutual  interest,  and  it 
would  be  as  valid  from  that  period,  as  If  it  had  been  per- 
fect in  its  inception.  So  far,  then,  as  we  are  able  to  form 
an  opinion  from  the  proof  In  the  record,  the  event  on 
which  the  right  of  the  plaintiff  to  occupy  the  land  under 
his  agreement  with  Kennedy  was  to  cease,  did  actually 
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happen,  as  soon  as  Kennedy  sold  to  Rives,  with  a  right 
10  the  imuiediate  possession,  .^  Kennedy  might  have 
brought  his  action  against  the  plaintiff,  had  he  refused 
to  quit,  and,  as  a  necessary  consequence,  may  have  au- 
thorised Rives  to  enter ;  and  this  right,  thus  acquired  by 
Rives,  would  extend  to  legalise  an  entry  by  his  agents 
and  servants,  in  obedience  to  his  directiomj.  It  will, 
therefore,  follow,  that  if  the  defendant  entered  under  tKe 
authority  of  Rives,  upon  the  possession  of  the  plaintiff, 
he  committed  no  trespass  :  unless,  the  manner  of  his  ta- 
king possession,  or  subsequent  acts,  malie  him  a  tres- 
passer. 

No  objection  seems  to  have  been  raised  in  the  Circuit 
court,  Jo  the  admission  of  the  evidence,  yet,  as  the  ques- 
tion comes  up  on  the  instructions  to  the  jury,  It  may, 
under  the  state  of  the  pleadings,  be  well  to  consider  it. 
The  facts,  when  simplified,  amount  to  proof  of  title  in  a 
third  person,  and  the  right  to  possession  in  the  defendant 
himself. 

There  is  no  necessity  for  pleading  Hberum  (enementum 
specially.  The  object  of  such  a  plea,  usually,  it  is  said, 
is  to  compel  the  plaintiff  to  assign  the  place  in  which  he 
alleges  the  trespass  to  have  been  committed  with  greater 
precision— (Stevens  vs.  Whistler,  11  East,  51);  and  the 
defendant  may  give  the  matter  admissible  under  such  a 
plea,  in  evidence  under  the  general  issue— (Peake's  N. 
P.  67;  Willes'  R.  222 ;  Derisley  vs.  Neville,  1  Leon's  R. 
301;  Garr  vs.  Fletcher,  2  Starkie's  Cases,  71;  Gilb.  Ev. 
258 ;  Chambers  vs.  Donaldson.  11  EasVs  R.  72.) 

In  Argent  vs.  Durrant,  (8.  T.  R.  403,)  the  point  came 
directly  before  the  court,  when  Lord  Kenyon,  in  pro- 
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nounciDg  his  opinioD,  observed,  "  It  is  now  too  late  to 
discuss  this  question,  which  appears  to  have  been  settled 
in  Lord  Colce's  time,  in  a  case  in  1  Leon,   301.     In  tres- 
pass, Uhe  defendant  pleaded  not  guilty ;  and  if  he  might 
give  in  evidence,  that  at  the  time  of  the  trespass,  the 
freehold  was  in  such  an  one,  and  he,  as  his  servant,  and 
by  his  command,  entered,  was  the  question  ;  and  it  was 
said  by  Coke,  that  the  same  might  so  be  well  enough ; 
and  so  it  was  adjudged  in  Trevilian's  case ;  /or,  if  he  by 
whose  command  he^entereth,  hath  right  at  the  same  in- 
stant  that  the  defendant  entered,  the  right  is  in  the  other, 
by  reason  whereof,  he  is  not  guilty  as  Xo  the  plaintiflf ; 
and  judgment  was  given  accordingly.'     Conformably  to 
this  doctrine,  I  have  always  understood  that  it  has  been 
the  "practice,  to  permit  the  defendant  to  give  Hbenim  tene- 
mentum,  in  evidence  under  the  general  issue."     (To  the 
same  effect,  is  Dodd  vs.  Kyffin,  7  T.  R.  354 ;  Van  Buskirk 
vs.  Irving,  7  Co  wen's  R.  35;  and  Tuthlll  vs.  Clark,  11 
Wend.  R.  642.) 

There  seems  to  have  been  no  controversy  in  the  Cir- 
cuit court  in  regard  to  the  evidence:  the  facts  disclosed 
in  the  bill  of  exceptions  are  said  to  have  been  proved. 
We  understand,  then,  that  the  verdict  of  the  Jury  was 
influenced  by  the  instructions  of  the  court,  on  the  solitary 
legal  question,  whether  Kennedy's  sale  gave  a  right  of 
entry  and  possession,  as  against  the  plaintiff.  On  this 
point,  our  opinion  is  expressed  already ;  and  if  Kennedy 
was  entitled  to  enter,  as  against  the  plaintiff,  either  Rives 
or  Fail  might  successfully  defend  themselves  under  his 
authority;  from  which,  it  follows,  that  the  judgment 
must  be  affirmed. 
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GOLDTHWAITE,  J.— I  am  unable  to  concur  in  the 
Judgment  of  the  court  now  pronounced. 

If  the  defence  attempted,  can  be  permitted  under  the 
plea  of  the  general  issue,  it  is  material  to  enquire,  whe- 
ther the  evidence  made  out  a  case  of  justification.  To 
justify  an  entry  on  the  possession  of  another,  one  of  two 
things  must  exist ;  he  who  enters,  must  have  a  jegal  right 
of  enirf/,  or  should  enter  under  the  license  or  command 
of  some  one  having  such  legal  right.  In  the  present  case, 
it  seems  to  me,  that  Fail,  the  defendant,  had  no  legal 
right,  nor  did  he  enter  by  the  command  or  license  of 
Kennedy,  who  had.  If  we  test  the  evidence  by  a  special 
plea,  it  would  be  stated,  that  the  defendant  entered  the 
close  in  question,  having  legal  tide  to  the  same,  or  that 
Kennedy  had  such  legal  title,  and  the  entry  was  made 
by  his  license  or  conwiand. 

The  evidence  certainly  would  not  support  a  plea, 
framed  under  the  supposition  that  a  legal  title  was  ia 
him,  for  his  lessor  neither  had  the  possession,  nor  the  title 
to  the  land.  If  the  plea  contained  the  averment  of  a  li- 
cense or  command  from  JCennedy  to  enter,  the  party 
would  fail  in  his  defence,  because  no  such  command  or 
license  is  shewn  from  the  evidence.  The  permission  of 
Kennedy  to  Rives,  was  neither  a  command  or  license  to 
Pail  to  talce  the  possession.  This  will  be  evident,  if  we 
suppose  some  act  done  by  Fail  in  taking  possession, 
which,  independent  of  the  trespass  on  the  land,  would 
have  constituted  him  a  tort  feasor.  Would  Kennedy 
have  become  liable  to  Dean,  in  consequence  of  the  au- 
thority given  to  Fall  ?  I  think  he  could  not  be  made 
liable  under  the  evidence,  as  no  authority  can  Ix^implicd 
from  the  circumstances  of  tliis  case. 


THE  SUPREME  COURT  OF  ALABAMA. 


497 


Evans  vs.  Sanders. 


The  Circuit  court  seems  to  have  consideredj  (at  least 
such  is  the  inference  I  draw  from  its  charge,)  that  a  right 
of  entry  was  conveyed  to  RiveSj  by  the  contract  of  sale, 
independent  of  any  conveyance  by  which  the  title  pass- 
ed, and  that  this,  was  conveyed  to  Fail  by  the  ease  to 
him.  Whether  it  is  considered  in  this,  or  the  other  view 
*  which  I  have  tal^en,  there  was,  in  my  judgment,  an  error 
committed^  as  in  neither  event  could  Fail  be  justified  un- 
der the  circumstances  disclosed. 


EVANS  vs.  SANDERS. 


1.  Ill  the  constnictirn  of  written  contracts,  the  intention  of  the 
parties,  as  ascertained  In  m  the  terms  and  the  siibject  matter, 
determines  the  meaning. 

2.  And,  in  questions  of  doubt,  the  contract  is  to  be  construed  most 
Strongly  against  the  party  who  stipulates  the  payment  of  a 
debt,  or  the  performance  of  a  duty. 

3.  Where  the  terms  of  a  contract  are  susceptible  of  two  significa- 
tions, they  must  be  understood  in  the  sense  most  agreeable  to 
the  nature  of  the  contract : — and  where  a  clause  is  suscepti- 
ble of  different  constructions,  it  must  be  taken  in  the  sense 
that  will  give  to  it  some  operation,  rather  than  that  which  will 
have  none. 

4.  Where  one  promised  by  a  written  contract,  to  pay  money  on 
the  first  day  of  January,  eighteen  hundred  and  thirty-six,  with 
interest  from  eighteen  hundred  and  thirty-five ;  it  was  held, 
that  the  intention  of  the  contracting  parties,  was,  that  interest 
was  to  be  paid  from  the  first  day  of  January,  eighteen  bundled 
and  thirtv-fivc. 


8  P. 
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Error  to  Wiltox  Circuit  xjourt. 
.    Assumpsit  on  note,  tried  by  Judge  Pickens.    . 

J'he  defendant  in  error,  brouglit  an  action  of  adsump- 
Bit  against  tiie  plaintiff,  in  the.  Circuit  court  of  Wiicox,  on 
a  promissory  note  of  the  following  tenor  : 

«  $1243  83. 

"  Wilcox  county,  So.  Alabama,  201  h  December,  1834. 
Oh  first  January,  eighteen  hundred  and  thtrty-six,  (with 
interest  from  1835,)  I  promise  to  pay  Moses  Sanders^  or 
bearer,  twelve  hundred  and  forty -three  dollars,  and 
eighty-three  cents,  for  value  received. 

(Signed,)  Harris  Smith  Evans." 

The  only  point  made  by  the  assignment  of  errors,  arose 
out  of  a  bill  of  exceptions,  which  was  talcen  at  the  trial, 
to  the  charge  of  the  presiding  judge,  in  instructing  the 
jury,  that  Interest  was  recoverable  on  the  note  sued  on, 
from  the  first  day  of  January,  eighteen  hundred  and 
thirty-five.    . 

Stewart,  for  plaintiff  in  error. 

COLLIER,  C.  J.— It  is  an  acknowledged  rule,  in  the 
construction  of  written  contracts,  that  the  intention  of 
the  parties,  as  ascertained  from  its  terms,  and  the  subject 
matter,  determines  its  meaning— (See  Pothier,  part  1,  c. 
1,  s.  I,  art.  7 ;  Davis  et  al.  vs.  Barney,«arris  &  Gill,  382; 
Harper  vs.  •Hampton,  IHar.  <fe  Johns.  R.  672;  ibid.  658 
and  661;  Fallow  vs.  Martin,  Harper's  So.  Ca.  R.  410.) 
/  So,  in  questions  of  doubt,  it  is  equally  well  settled, 
.'that  the  contract  is  to  be  construed  most  strongly  against 
the  party  who  stipulates  the  payment  of  a  debt,  or  the 
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performaace  of  a  duty— (Pothier,  vt  stipra.;  Judkins  et  al. 
vs.  Earl  et  al.  7  Greenl.  Rep.  9 ;  Withers  vs.  Thompson, 
4  Monroe's  Rep.  329;  Kimball  vs.  Cunningham,  4  Mass. 
Rep.  502;  Conner  vs.  Henderson,  15  Mass.  Rep.  319.)    -^ 

Again:  where  the  terms  of  a  contract  are  susceptible 
of  two  significations,  we  ought  to  understand  them  in  a 
sense,  which  is  most  agreeable  to  the  nature  of  the  con- 
tract ;  and  where  a  clause  is  susceptible  of  different  con- 
structions, it  should  be  taken  in  that  sense /Which- will 
give  to  it  some  operation,  rather  than  that  which  will 
have  none— (Rothier,  ut.  supra;  Falcon,  adm'r,  vs.  Harris, 
2  Hen.  4*  Munf.  JR.  55.0.) 

The  contract,  in  the  case  at  bar,  it  is  admitted,  is  in 
an  unusual  form,  and  so  expressed,  as  to  require  an  ap- 
plication  of  the  rules  oX  construction.  Without  attempt- 
ing any  thing  like  an  abstract  critical  examination  of 
the  word  "from,^'  which  we  are  not  quite  sure  would 
lead  to  the  conclusion,  that,  when  used  in  connection 
with  time,  always  means  after  the  period  has  trans- 
pired, we  are  satisfied,  that  It  cannot  be  thus  interpreted, 
in  the  present  case.  What  effect  would  the  terms,  "from 
1835,"  have,  were  we  to  take  them  as  expressing  after 
the  determination  of  that  year?  The  legal  ieffect  of  the 
plaintiff's  undertaking,  independent  of  -such  aelause, 
would  have  subjected  him  to  the  payment  of  interest. 
The  parties  cannot  be  supposed  to  have  used  words^  with- 
out any  definite  meaning  in  view ;  and  there  is  no  pre- 
tence for  saying  that  they  contemplated  an  intermediate 
period,  between  the  first  of  January,  eighteen  hundred 
and  thirty-five,  and  of  January,  eighteen  hundred  and 
thirty -six.     Sa,  that  the  only.  Interpretation  which,  In 
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our  judgment,  is  authorised  by  tlie  rules  we  have  laid 
down,  and  will  effectuate  the  intention  of  the  parties,  is^ 
to  give  interest  from  the  first  of  January,  eighteen  hun- 
dred and  thirty-five.  There  is,  then,  no  error  In  the 
Judgment  of  the  Circuit  court,  and  the  same  is  affirmed. 


TERRY  vs.  FERGUSON,  admY. 

1*  A  tenant,  who  has  enjoyed  the  possession  of  land,  without  in- 
terruption, for  the  entire  period  of  his  lease,  cannot  be  allowed 
to  avoid  the  payment  of  rent,  by  shewing  a  defect  of  title  in 
his  landlord. 

2.  A  purchaser  cannot  resist  the  payment  of  the  purchase  m<o- 
ney,  for  defects  in  the  vender's  title,  when  he  has  taken  pos- 
sesion of,  and  remains  in  the  quiet  enjoyment  of  the  premises. 

3.  Nor  can  a  tenant,  in  ejectment,  be  permitted  to  shew  that  his 
landlord  had  no  title  at  the  time  of  m.iking  the  lease — though, 
perhaps,  he  may  prove  that  his  landlord's  title  has  since  that 
time  expired. 

4.  And  the  purchaser  of  a  personal  chattel  has  been  inhibited, 
while  holding  possession,  from  resisting  the  payment  of  the 
purchase  money,  by  alleging  a  want  of  fitle  in  his  vendOT — 
therefore ; 

6.  Where  one  accepted  a  lease  from  an  administrator,  and  under- 
took to  pay  him  rent,  he  was  not  allowed  to  object  a  want  of 
title  in  the  adihinistrator. 

6-  An  administrator  is  not  required  to  exercise  a  control  over  the 
real  estate  of  his  intestate, — yet,  if  he  assume  to  lease  it,  he 
will  hold  the  rent  in  trust  for  those  legally  entitled. 
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Error  to  the  Circuit  court  of  Pickens. 

Assumpsit  for  rent  of  land. 

The  defendant  brought  assumpsit  against  the  plaintiff,  ia 
the  Circuit  court  of  Pickens,  for  the  recovery  of  rent,  which 
the  second  count  in  the  declaration  alleged  that  the  plain- 
tiff  had  asstimed  and  promised  to  pay  to  the  defendant^  in 
consideration  that  he  (as  administrator  of  the  estate  of 
Bryant  Ferguson,  deceased,)  had  allowed  him  to  occupy 
a  parcel  of  land  belonging  to  the  estate  of  his  intestate, 
situate  in  the  county  of  Pickens.  The  case  was  tried  en 
the  plea  of  non-assumpsit,  and  an  issue  on  the  plea  of 
tender.  In  answer  to  which,  the  jury  returned  a  verdict 
for  the  defendant  in  error,  and  judgment  was  rendered 
accordingly.  To  review  the  proceedings  in  the  Circuit 
court,  the  case  was  brought  here  by  writ  of  error ;  and 
the  error  assigned  was,  that  an  administrator  had  no 
right  to  rent  the  land  of  his  intestate's  estate. 

Porter,  for  plaintiff  in  error. 

COLLIER,  C.  J.— It  is  an  old  and  well  settled  rule  of 
law,  that  a  tenant  who  has  enjoyed  the  possession  of 
land,  without  interruption,  for  the  entire  period  of  his 
lease,  shall  not  be  allowed  to  avoid  the  payment  of  rent, 
by  showing  that  his  landlord's  title  was  defective,  or  that 
he  had  no  title — (See  Perkins  vs.  the  Governor,  Minor's 
Rep.  352.)  So  strict  and  unbending  is  the  law  in  this 
respect,  that  it  has  been  often  holden,  that  a  purchaser  of 
land  cannot  resist  the  payment  of  the  purchase  money, 
for  defects  in  the  vendor's  title,  when  he  has  taken  pos- 
session,  and  remains  in  the  q:uv.t  enjoyment  of  the  pre- 
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m»ses— (See  Christian  vs.  Scott,  1  Stew.  R.  490,  and  Wade 
vs.  Killough,  3  Stew.  &  Por.  Rep.  431,  and  cases  there 
cited.)  Nor,  when  sued  in  ejectment,  will  the  tenant  be 
pernQitted  to  show  that  his  landlord  had  no  title  at  the 
time  of  making  the  lease,  though  perhaps  he  may  prove 
that  his  landlord's  title  has  since  that  time  expired — 
(Heckart  vs.  McKee,  5  Walts'  R.  385 ;  Jackson  vs.  Row- 
land, 6  Wend.  R.  C66;  2Caine's  R.  216;  7  Johns.  R. 
324 ;  19  Johns.  R.  77.)  And  the  rule  has  even  been  car- 
ried so  far.  as  to  inhibit  tlie  purchaser  of  a  personal  chat- 
tel, while  holding  possession,  from  resisting  the  payment 
of  the  purchase  money,  by  alleging  a  want  of  title  ia 
his  vendor — (Ogburn  vs.  Ogburn,  3  Porter's  R.  126.) 

The  second  count  of  the  declaration  does  not  disclose 
BU  implied  promise,  resuUing  from  a  pertnission  to  use  and 
occupy^  but  the  promise  is  express,  and  the  relationship 
of  landlord  and  tenant  distinctly  shown..  It  is  clear, 
that  the  duties  of  an  administrator  do  not  require,  or 
even  authorise  him,  in  the  ordinary  course  of  adinhiistra- 
tion,  to  exercise  a  control  over  the  real  estate  of  his  intes- 
tate^ yet,  if  he  assumes  to  lease  it,  he  will  hold  the  rent 
in  trust  for  those  legally  entitled.  We  lay  no  stress  upoa 
the  fact,  that  the  judgment  was  rendered  on  verdict,  nor 
attempt  to  draw  to  Us  aid  the  doctrine  of  intendment, 
which,  if  necessary,  might  perhaps  be  successfully  in- 
voked ;  but  the  declaration  alleging  a  stat-e  of  facts  which 
show  tlie  plaintiff  accepted  a  Lease  of  the  defendant,  .and 
undertook  to  pay  him  rent,— we  think  the  former  cannot 
object  a  want  of  title  in  the  Is^tter.  *  The  judgmeat  must 
be  affirmed. 
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SMITH  &  MARCH   VS.    PAUL. 

s 

1.  A  declaration  against  defendant,  as  drawer  of  a  bill,  which 
does  not  allege  presentment  lor  paymeiit,  and  notice  of  refu- 
sal, is  not  a  defect  available  in  error. 

2.  Where  one  draws  a  bill  on  himself,  and  accepts  it,  and  is  after- 
wards sued  as  drawer,  in  default  of  payment — he  will  be  lia- 
ble, without  notice  of  non-payment,  as  it  was  his  duty  to  pro- 
vide for  the  payment  of  the  bill, — and  he  must  have  had 
knowledge  that  it  was  unpaid. 

3.  Where  a  judgment  is  entered  up  for  more  than  the  amount 
due,  a  motion  by  a  defendant  for  a  new  trial  will  be  refused^ 
on  condition  that  plaintiff  remit  the  excess. 

4.  And,  in  such  a  case,  if  the  clerk  issue  execution  lor  more  than 
the  amount  due  on  the  judgment,  the  remedy  is  to  supersede 
the  execution. 


Error  to  Tuscaloosa  Circuit  court. 

Assumpsit  on  bill  of  exchange,  tried  by  Judge  P;  Mar- 
tin. 

This  was  an  action  of  assumpsit,  brought  by  the  de- . 
fendant  in  error,  as  endorsee  of  a  bill  of  exchange,, 
against  the  plaintiflTs  in  error. 

The  declaration  was  in  the  following  words: 
"  State  of  Alabama :  . 

"  In  the  Circuit  court,  March  term,  1838.  Tuscaloosa 
county;  tu  wit;  James  Pan',  plaintiff,  by  his  attorney, 
complains  of  Thomas  A.  Smith  and  Thomas  C:  March, 
partners,  under  the  firm  of  Smith  &  March,  defendants 
in  custody,  ^'C.  of  a  plea  of  trespass  on  the  case  on  pro- 
mises, &c.     For  that  whereas  the  said  defendants  here- 
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tofore,  to  wit,  on  the  first  day  of  January,  in  the  year 
eighteen  hundred  and   thirty-seven,  at  Tuscaloosa,   to 
wit,  in  the  county  aforesaid,  made  a  certain  bill  of  ex- 
change in  writing,  dated  the  day  and   year  aforesaid, 
and  directed  the  same  to  Smith  &  March,  Tuscaloosa, 
and  thereby  requested   said   Smith  &  March,   twelve 
months  after  the  date  of  that  first  of  exchange,  (second  of 
the  same  tenor  and  date  unpaid,)  to  pay  to  the  order  of 
Willis  Banlcs,  the  sum  of  five  thousand  68-100  dollars, 
negotiable  and  payable  at  the  branch  of  the  Bank  of  the 
State  of  Alabama,  fJfr  Mobile,  for  value  received ;  which 
said  bill  of  exchange  was  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  presented  to  the  said  Smith  &  March, 
the  said  defendants,  for  acceptance,  and  by  them  accep- 
ted ;  and  the  said  Willis  BanTjs,  to  whom  the  sa^e  was 
payable,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, endorsed  the  same  to  John  J.  Webster,  who  then 
and  there  endorsed  and  delivered  the  same  to  the  plain- 
tiff, and  thereby  ordered  and  appointed  the  contents  to 
be  paid  to  the  said  plaintiff.     Yet,  tlie  said  defendants, 
although  often  requested  so  to  do,  have  not  yet  paid  the 
said  sum  of  money  to  the  said  plaintiff,  but  so  to  do  have 
hitherto  wholly  neglected  and  refused,  to  the  plaintiff's 
damage  ten  thousand  dollars ;  and  therefore,  suit,  &c. 

G.  W.  Crabb,  Att'y  for  plaintiff." 

To  which  the  defendant  pleaded  non-assumpsit.  There 
was  a  verdict  and  judgment  for  plaintiff  below. 

The  defendants  below  moved  for  a  new  trial ;  which 
motion  was  overruled,  on  the  plaintiff's  agreeing  to  enter 
a  remittiter  for  the  sum  of  seven  hundred  and  ninety-two 
dollars,  and  fifty  cents. 
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From  this  Judgment,  the  defendant  below  prosecuted 
a  writ  of  error,  and  assigned  as  reasons  for  reversing  the 
Judgment — 

1.  That  the  declaration  did  not  state  notice  to  the  de- 
Jeadants  below,  of  the  refusal  of  the  acceptors  to  pay,  the 
action  being  against  the  drawer  of  a  bill  which  was  ac- 
cepted ; 

2.  Because  the  action  being  against  defendants  below, 
as  drawers  of  an  accepted  bill,  they  are  not  liable  to  an 
action,  unless  in  default  of  the  ac(:eptors,  which  is  not 
shown ; 

3.  Because  the  declaration  did  not  state  protest  of  the 
bill  for  non-payment; 

4.  Because  no  final  judgment  could  be  rendered,  and 
execution  awarded ;  a  new  trial  having  been  granted. 

Porter^  for  plaintiff  in  error. 
Stewarty  contra. 

ORMOND,  J.— The  argument,  in  this  case,  is  founded 
on  the  supposition,  that  the  declaration  is  against  the 
plaintiffs  in  error,  as  drawers  of  the  bill  of  exchange  on 
which  the  action  is  founded,  and  that  the  failure  to  al- 
lege presentment  for  payment  and  notice  of  refusal,  is  a 
defect  available  on  error.  If  the  assumption  were  cor- 
rect, the  defect  would  be  cured,  after  verdict,  by  the  sta- 
tute of  Jeofails.  But,  on  looking  into  the  declaration,  it 
is  quite  clear,  that  tlie  defendants  are  charged  as  accep- 
tors. The  averment  in  the  declaration  is,  that  the  defen- 
dants (plaintiffs  in  error)  drew  tlie  bill  on  themselves, 
and  accepted  it:  and  if  it  were  true,  that  they  were 
8  \\  64 
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charged  as  drawers  of  the  bill,  iu  default  of  payment, 
they  would  be  liable,  without  notice  of- non-payment,  as 
it  was  their  duty  to  provide  for  the  payment  of  the  bill, 
and  they  must  have  had-  knowledge  that  it  was  unpaid. 
The  reason  of  the  law,  in  requiring  notice,  fails,  in  sach 
a  case— (See  Chit(y  on  Bills,  355,  and  cases  there  cited.) 

The  last  assignment  of  error  is  not  sustained  by  the 
reoord.  The  motion  for..a  new  trial  is  refused,  on  condi- 
tion that  the  plaintiff  below  enter  a  remittker,  which, 
from  the  record,  it  appears  the  plaintiff  agreed  to, — 
Should  the  clerk  issue  execution  for  the  whole  amount 
of  the  judgment,  the  remedy  would  be,  to  supersede  the 
execution.* 

The  Judgment  is  affirmed. 
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TEAT  vs,  LEE,  adniY. 

1.  In  distributing  an  estate,  where  parties  in  interest  will  not,  or 
are  incapable  of  consenting  to  an  adjustment,  the  administra- 
tor should  obtain  permission  to  sell  so  much  of  the  estate,  as 
will  enable  him  to  make  an  equal  division. 

2.  The  statute  (Aik.  Dig.  155,)  delegates  power  to  the  judge  of 
.    the  County  court,  where  the  parties  cannot  agree,  to  ascertain, 

by  testimony,  th  •.  value  of  property  brouglit  into  hotchpot, 
as  a  judicial  officer ;  or  to  cause  a  jury  to  be  impanneled  for 
that  purpose.  It  is  error,  therefore,  for  commissioners  to  make 
the  valuation,  or  for  the  court  to  confer  authorityto  that  effect. 

3.  The  law  no  where  authorises  the  rendition  of  decrees,  and 
the  award  of  execution  thereon  against  distributees,  for  ba- 
lances against  them  on  distribution. 

Error  to  the  County  court  of  Lowndes; 

Decree  for  equalising  distribution. 

In  this  case,  the  Orphan's  court  appointed  commission- 
ers to  divide  the  personal  property— the  estate  being  clear 
of  debt.  •  They  were  ordered  to  value  advancements  un- 
der the  law  of  hotchpot.  The  commissioners  divided 
the  estate,  and  charged  the  plaintiff  with  seven  hundred 
and  ninety- two  dollars,  and  seventy  cents,  to  be  paid  to 
the  administrator,  for  the  purpose  of  making  the  shares 
of  the  other  heirs  equal  to  that  of  plaintiff. 

Upon  this  report,  judgment  was  rendered  in  favor  of 
the  administrator  for  that  amount,  and  execution  ordered. 
There  was  no  final  settlement  or  division  of  the  estate. 

Plaintiff  in  error  assigned — 

1.  The  court  had  no  power  to  appoint  commissioners 
to  divide  the  estate  brought  into  hotchpot.  The  commis- 
sioners could  not  value  the  advancements.. 
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2.  The  division  of  the  estate  ought  not  to  have  been 
sanctiODed  by  the  court,  because  it  did  not  make  an 
equal  distribution  of  the  effects. 

3.  There  was  error  in  charging  the  plaintiff  in  error 
.  with  the  sum  of  money  specified,  in  favor  of  the  other 

heirs,  to  make  them  equal. 

4.  There  was  error  in  rendering  judgment  and  execu- 
tion for  the  sum  specified,  against  plaintiff  in  error,  and 
in  favor  of  defendant ;  and  also  for  charging  plaintiff  In 
error  with  costs. 

Cook,  for  plaintiff  in  error. 

COLLIER,  C.  J.— Three  points  have  been  made  upon 
the  record,  in  this  case. 

First— It  Is  insisted  that  the  Orphan's  court  should  not 
have  approved  of  the  division  and  distribution  of  the  es- 
tate of  the  defendant's  intestate,  because  it  is  unequal. 
.  Second— That  the  advancements  of  the  distributees 
brought  into  hotchpotf  have  not  been  valued  in  the  man- 
ner the  law  directs. 

Third- There  is  no  law  which  authorised  the  rendi- 
tion of  a  final  decree  and  award  of  execution  against  the 
plaintiff,  as  one  of  the  distributees,  for  an  excess  of  intes- 
tate's estate  (beyond  his  share)  received  on  the  distribu- 
tion. 

1.  We  are  not  aware  of  any  law  which  would  coerce 
a  distributee  to  receive  a  larger  portion  in  value  of  his 
intestate's  estate  than  his  distributive  share,  and  thus  be- 
come chargeable  to  the  administrator  for  the  excess.  la 
distributing  an  estate,  consisting  of  slaves  and  other  per- 
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Bonal  property,  it  is  difficult  so  to  equalise  a  diirision, 
that  none  of  the  distributees  shall  be  better  provided  for 
than  the  others.  To  prevent,  all  controversy,  in  such  a 
case,  where  the  parties  in  interest  either  will  not,  or  are 
incapable  of  consenting  to  an  adjustment,  the  only  legal 
course  seems  to  be,  for  the  administrator  to  obtain  per- 
mission to  sell  so  much  of  the  estate  as  will  enable  him 
to*make  an  equitable  division— (Aik.  Dig.  s.  12,  p.  155.) 

2.  By  the  second  section  of  the  act  of  eighteen  hundred 
and  twenty-eight,  entitled  "  an  act  concerning  the  estates 
of  ^deceased  persons,"  it  is  enacted,  that  "when  one  or 
more  of  the  heirs  of  any  deceased  intestate,  shall  have 
received  property  of  the  ancestor  in  his  life  time,  and 
shall  wish  to  bring  the  same  into  hotchpot,  and  the  par- 
ties cannot  agree  as  to  the  value  of  such  property,  the 
same  sHall  be  ascertained  by  testimony,  and  affixed  by 
the  judge  of  the  County  court  of  the  county,  where  let- 
ters testamentary  or  of  administration  shall  have  been 
granted  ;  and  it  shall  be  his  duty  to  do  so,  on  the  appli* 
cation  of  any  person  concerned  in  interest,  on  due  notice 
to  the  other  persons  interested ;  and  the  said  judge  may, 
at  his  discretion,  empannel  a  jury  to  assess  the  value'of 
the  property  in  question;  and  on. the  application  of  ei- 
ther party  for  a  jury,  it  shall  be  the  duty  of  the  judge  to 
cause  the  same  to  be  empanneled ;  and  in  all  cases,  the 
value  of  the  property  at  the  time  it  was  delivered,  shall 
be  fixed  by  said  judge  or  jury,  as  the  case  may  be ;  and 
the  value  so  fixed,  or  the  value  agreed  upon  by  the  par- 
ties, shall  be  deducted  from  the  share  of  such  heir^r  heirs'' 
— (Alk.  Dig.  s.  16,  p.  155,  156.) 

In  the  case  before  us,  we  are  informed  by  the  record, 
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that  four  of  the  five  commissioners  appointed  by  the  Or- 
phan's court,  to  divide  and  distribute  the  personal  estate 
of  the  defeiKiaat's  intestate,  ascertained  the  value  of  the 
advancements  of  the  several  distributees  brought  into 
hotchpot.  In  doing  this,  it  is  conceived  that  the  com^ 
missioners  transcended  the  legal  duties  of  their  oftite,  not 
the  less,  because,  the  court  appointing  them,  undertook 
"to  confer  such  an  authority.  The  statute,  itself,  dele- 
gates the  power  to  the  judge  of  the  "County  court," as 
a  Judicial  officer,  and  does  not  authorise  him  to  substi- 
tute others  to  act  in  his  stead,  except  so  far  as  it  pernaits 
him,  in  his  discretion,  to  cause  a  jury  to  be  impanneled. 
In  departing,  then,  from  the  course  of  proceclure  pre- 
scribed by  the  law,  vve  think  there  is  error  in  the  pro^ 
ceedings.  of  the  Orphan's  court. 

3.  In  rendering  a  decree,  and  directing  the  issuance  of 
an  execution  against  the  plaintilf,  tlfl;  Orphan's  court  ex- 
ceeded its  authority,  for  the  law  is  entirely  silent  in  such 
a  case.  The  act  of  eighteen  hundred  and  thirty,  "  to  ex- 
tend the  powers  of  the  County  and  Orphans  court  in  cer- 
tain cases,  and  for  other  purposes,"  declares,  that  "  alt 
decrees  made  by  the  Orphan's  cc»urt,  on  final  settlements 
oh  the  accounts  of  executors,  administrators  and  guardU 
ans,  shall  have  the  force  and  etlxjct  of  judgments  at  law, 
andexecutions  may  issue  thereon,  for  the  collection  of  the 
several  distributive  amounts,  against  such  executor,  ad- 
ministrator or  guardian— (Aik.  Dig.  s.  37,  p.  252.)  .  This 
act,  it  is  clear,  does  not  extend  to  authorise  the  rendition 
of  decrees  and  the  award  of  executions  thereupon, 
against  distributees  for  balances  against  them  on  distri- 
bution ;  yet,  it  is  the  orfly  statute  which  aflfords  the  sem- 
blance of  aid,  to  legalise  the  proceeding  before  us. 
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In  every  view  in  which  ihe  case  has  presented  itself 
to  us,  we  think  the  decree  of  the  Orphan's  court  is  erro- 
neous, and  it  is  therefore  reversed. 


\^4> 


.    Sp5ll 
TlIK  STATE  VS,  WISDOM.  I|06       8 

I    8p5n 
Il18    1^ 

i.  The  genoral  rule  on  the  subject  of  pemiitting  testimony  to  be      '' 
given  of  matters  not  alloired,  is,   that  nothing  shoiX  be  given 

*  in  evidence  which  does  not  directly  tend  to  the  proof  or  dis- 
proof of  the  matter  in  issue. 

2.  On  an  indictment  for  stealing  a  slave,  evidence  is  not  admissi- 
ble of  conversations,  held  by  the  prisoner,  with  other  slaves, 
eighteen  miles  from  the  place  where  the  offence  is  charged  to 
hiive  been  committed. 

3.  Though  the  fact,  that  such  prisoner  was  at  a  particular  place, 
not  lar  distant  from  the  point  where  the  crime  was  perpetra- 
ted, might  be  shewn,  m  order  to  trace  him,  step  by  step,  to  the 
place  where  the  larceny  was  committed. 

4.  But  evidence  of  any  act,  by  the  prisoner,  or  his  general  con- 
duct, not  connected  with  the  crime,  should  not  be  received. 

6.  Evidence  offered  by  a  prisoner,  ot  his  assertion  of  a  claim  to 
property  .stolen,  when  he  was  iirrested,  cannot  be  received — 
such  a  claim  must  be  asserted  before,  or  at  the  taking,  to  ena- 
ble the  defendant  to  giv«  evidence  of  his  own  declaration,  and 
the  bona  fides  of  the  assertion,  is  for  the  consideration  of  the 
jury. 

6,  An  instrument  of  writing,  produced  in  pursuance  of  notice  to 
that  effect,  may  be  lead  by  the  party  who  has  required  the 
production ;  but  if  he  does  not  choose  to  give  it  in  evidence, 
the  mere  notice  will  not  have  the  effect  to  allow  the  party  in 
whose  possession  it  has  been,  to  read  it  without  proof. 
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7.  The  stealing  of  a  slave,  cannot  be  established  in  any  other  or 
different  manner,  than  the  stealing  of  any  other  chattel  en- 
dowed with  volition,  and  the  power  of  loconnotion.  Nor  can 
an  individual  commit  larceny  in  one  county,  who  is  at  the 
time  of  its  commission  in  another,  and  who  is  not  near  enough 
to  assist  those  who  are  active  in  its  perpetration. 

8.  An  individual  (o  whom  a  slave  is  hired,  is  pro  hoc  vice  the 
owner  of  the  slave,  during  the  term  for  which  he  is  hired,  and 
may  be  described  as  such,  in  an  indictment  for  stealing  the 
slave ;  but  the  insertion  of  the  true  owner's  name,  in  an  in- 
dictment, will  not  render  the  proof  irrelevant.  The  indict- 
ment may  be  supported,  by  proof  of  possession  by  the  person 
hiring  the  slave. 

* 

9.  There  is  no  repugnance,  in  charging  the  ownership  r f  the 
slave  in  different  persons,  in  difiereoC  c<  unts  of  the  same  in- 
dictment 


Indictment  for  negro  stealing,  tried  before  fliwri*,  J. 

The  prisoner  was  inducted  for  negro  stealing,  at  a 
iixia  of  the  Circuit  court  of  Dallas  county :  on  his  appli- 
cation, the  venue  was  changed  to  Wilcox  county,  where 
he  was  tried,  convicted,  and  sentenced  to  death,  by  the 
Circuit  court  of  the  latter  county.  Several  questions 
were  reserved  by  the  presiding  judge,  for  the  considera- 
tion of  this  court,  which  may  be  stated  in  the  following 
order : — 

1.  A  witness  was  introduced  on  behalf  of  the  State, 
who  testified,  that  about  the  first  of  April,  a  few  days  be- 
fore the  larceny  charged  in  the  indictment  was  commit- 
ted, he  saw  the  prisoner  on  several  different  days,  at 
Athens,  in  Dallas  county,  about  eighteen  miles  distant 
from  the  place  from  whence  the  negro  was  stolen :  that 
the  prisoner  was  a  stranger  there,  and  had  no  apparent 
or  ostensible  business :  that  he  saw  the  prisoner,  on  one 
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occasion,  holding  a  long  conversation  with  a  negro  slave 
belonging  to  the  witness,  whilst  no^  while  person  was 
present,  and  that  when  the  witness  went  to  the  place 
where  the  prisoner  and  the  slave  were  conversing,  (he 
former  ceased  the  conversation  with  the  slave :  and  that 

• 

he  also  saw  the  prisoner,  on  another  occasion,  holding  a 
private .  conversation-  with  another  slave,  in  the  same 
town,  shortly  after. 

This  evidence  was  objected  to  by  the  prisoner*,  but 
his  objection  was  overruled. 

2-  Another  witness,  on  behalf  of  the  State,  testifiedy 
that  after  the  negro  charged  to  have  been  stolen,  "had 
been  some  time  missing,  l*^  traced  him  to  Mississippi, 
and  found  him  at  a  mill  belonging  to  the  prisoner  j 
about  eight  miles  distant  from  which,  he  found,  the  pris- 
oner himself.     There  was  no  evidence   adduced  on  the 

■ 

part  of  the  State,  either  of  the  acts  or  declarations  of  the 
prisoner,  when  he  was  arrested.  The  prisoner's  counsel 
then  proposed -to  ask  the  witness,  if,  when  he  was  arres- 
ted, the  prisoner,  di(i  not  claifn  the  negro  as  his  own 
property,  and  whether  he  did  hot  then  produce  a  bill  of 
sale,  made  by  one  John  Martin,  to  him..  The  court  re- 
fused  to  permit  these  questions  to  be  answered.  The^ 
prisoner's  counsel  then  proposed  to  offer  in  evidence  the 
said  bill  of  sale,  without  producing  any  proof  of  its  au- 
thenticity  :  but  the  court  refused  to  permit  it  to  be  given 

« 

in  evidence.  It  was  then  shewn,  that  the  prisoner  had 
received  notice,  from  the  solicitor,  to  produce  said  bill  of 
sale  on  this  trial.  The  court  then  ruled^  that  as  the 
State  had  not  offered  the  bill  of  sale  as  evidence^  and  as 

8  P.  <'>"> 
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no  facts  or  circuaistances  were  shewn,  relative  to  its 
authenticity,  tlie  prisoner  could  not  give  it  in  evidence. 

3.  A  witness  testified,  on  behalf  of  the  State,  that  the 
prisoner,  about* the  ninth  day  of  April,  eighteen  hundred 
afid  thirty-eight,  between  ten  and  eleven  o'clock  in  the 
day,  was  discovered  by  him  near  where  the  negro  slave, 
Dick,  was  at  work,  about  sixty  feet  from  him :  the  pris- 
oner was  on  a  horse,  apparently  turning  off  from  the 
place  where  Dick  then  was :  that  the  prisoner  then  im- 
mediately went  to  a  field,  about  three  hundred  yards 
distant,  where  a  negro  slave,  named  Peter,  (who  was 
stolen  at  the  same  time,)  was  at  work,  and  rode  up  to 
the  fence,  near  where  Pet^  was:  the  negroes  were 
missing  about  eight  o'clock  of  the  night  of  the  same  day. 
Another  witness  testified,  i'  at  some  time  in  the  spring, 
of  the  year,  eighteen  hundred  and  thirty-eight,  the  priso- 
ner arrived  about  eight  o'clock  in  t  e  morning,  at  liis 
house,  which  is  about  forty  milc^  d'rs.tant  fromCahawba, 
and  in  Perry  county:  that  the  prisoner  h^d  two  negroes 
with  him;  one  of  them  was  the  slave  Dick,  and  the  other 
the  witness  described,  as  other  ^v.tncsses  described  Peter. 
There  was  no  evidence  that  the  prisoner  was  seen  with 
the  negroes  in  Dallas  county,  after  ten  or  eleven  o'clock 
of  tjhe  day  of  the  night  during  which  they  left  Cahawba. 
The  prisoner's  counsel  requested  the  court  to  charge  the" 

r 

Jury,  that  unless  they  believed  the  prisoner  was  in  com- 
pany with  the  negroes  in  Dallas  county,  at  the  time,  or 
after  they  left  Cahawba,  he  could  not  be  indicted  in  Dal- 
las county,  and  therefore,  they  should  acquit  him.  The 
court  refused  to  give  this  charge,  but  instructed  the  jury, 
that  if  they  believed  the  prisoner  had  concerted  with  the 
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negro,  to  go  off  with  iiim  to  Jlississippl;  and  the  negro, 
in  pursuance  of  such  concert,  had  left  the  possession  of 
his  masker,  and  was  then  under  the  direction,  and  was 
acting'under  the  control  of  the  prisoner ;  they  were  au- 
thorised to  infer,  (he  negro  was  in  his  possession  from 
the  time  he  left  the  possession  of  his  master,  although 
the  prisonef  might  have  been  in  Perry  county. 

4.  James  31.  Lenoir  testified,  tliat  the  negro,  Dick, 
mentioned  in  the  bill  of  indictment,  was  the  property  of 
Matilda  Lenoir  :  tiiat  he  was  her  guardian,  and  that  at 
the  time. when'the  larceny  was  committed,  the  negro 
was  hiied  to  Charles  G.  Edwards. 

5.  The  prisoner  moved  to  quash  the  indictment,  be- 
cause the  counts  were  repugnant  to  each  other,  in  charg- 
ing the  slave  to  beloni,^  to  different' individuals;  it  being 
stated  in  one  count,  as  the  property  of  James  M.  Lenoir; 
in  another,  as  the  property  of  ?»Icailda  Lenoir;  and  in  a 
third,  as  the  property  of  Charles  G.Edwards;  which 
motion  the  court  overruled. 

Attorney  General.^Sor  the  State. 

♦  • 

.  GOLDTHWAITE,  J.  'lUie  correctness  of  th^  several 
decisions  made  by  the  Ch'cuit  court,  on  the  questions  re- 
served by  it,  will  be  considered  in  the  order  in  which 
they  are  presented. 

L  The  general  rule  on  the  subject  of  permitting  testi- 
mony to  be  given  of  matters  not  alleged,  is,  that  notliing 
shall  be  given  in  evidence,  which  does  not  directly  tend 
to  the  proof  or  disproof  of  the  matter  in  issue.  A  lead- 
ing case,  illustrative  of  this  principle,  is  cited  inPhiliptf 
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charged  as  drawers  of  the  bill,  la  default  of  payment, 
they  would  be  liable,  without  notice  of- non-pay meut,  as 
it  was  their  duty  to  provide  for  the  payment  of  the  bill, 
and  they  must  have  had-  knowledge  that  it  was  unpaid. 
The  reason  of  the  law,  in  requiring  notice,  falls,  in  such 
a  case— (See  Chit(y  on  Bills,  355,  and  cases  there  cited.) 

The  last  assignment  of  error  is  not  sustained  by  the 
reoprd  The  motion  for^a  new  trial  is  refused,  on  condi- 
tion that  the  plaintiff  below  enter  a  remiititer,  which, 
from  the  record,  it  appears  the  plaintiff  agreed  to. — 
Should  the  clerk  issue  execution  for  the  whole  amount 
of  the  judgment,  the  remedy  would  be,  to  supersede  the 
execution.* 

The  Judgment  is  affirmed. 
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TEAT  vs,  LEE,  adniV. 

1.  In  distributing  an  estate,  where  parties  in  interest  will  not,  or 
are  incapable  of  consenting  to  an  adjustment,  the  administra- 
tor should  obtain  permission  to  sell  so  much  of  the  estate,  as 

will  enable  him  to  make  an  equal  division. 

« 

2.  The  statute  (Aik.  Dig.  155,)  delegates  power  to  the  judge  of 
.    the  County  court,  where  the  parties  cannot  agree,  to  ascertain, 

by  testimony,  th  •■  value  of  property  brought  into  hotchpot^ 
as  a  judicial  officer ;  or  to  cause  a  jury  to  be  impanneled  for 
that  purpose.  It  is  error,  therefore,  for  commissioners  to  make 
the  valuation,  or  for  the  court  to  confer  authority  to  that  efl^ct. 

3.  The  law  no  where  authorises  the  rendition  of  decrees,  and 
the  award  of  execution  thereon  against  distributees,  for  ba- 
lances against  them  on  distribution. 

Error  to  the  County  coijrt  of  Lowndes: 

Decree  for  equalising  distribution. 

In  this  case,  the  Orphan's  court  appointed  commission* 
crs  to  divide  the  personal  property— the  estate  being  clear 
of  debt.  '  They  were  ordered  to  value  advancements  un- 
der the  law  of  hotchpot.  The  commissioners  divided 
the  estate,  and  charged  the  plaintiff  with  seven  hundred 
and  ninety-two  dollars,  and  seventy  cents,  to  be  paid  to 
the  administrator,  for  the  purpose  of  making  the  shares 
of  the  other  heirs  equal  to  that  of  plaintiff. 

Upon  this  report,  judgment  was  rendered  in  favor  of 
the  administrator  for  that  amount,  and  execution  ordered. 
There  was  no  final  settlement  or  division  of  the  estate. 

Plaintiff  in  error  assigned — 

1.  The  court  had  no  power  to  appoint  commissioners 
to  divide  the  estate  brought  into  hotchpot.  The  commis- 
sioners could  not  value  the  advancements.. 
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authors  on  evidence,  and  may  be  stated  thus :  If  produced 
on  the  motion,  it  may  be  read  by  the  party  who  has  re- 
quested its  production,  but  if  he  does  not  choose  to  give 
it  in  evidence,  the  mere  notice  will  not  have  theeflFect  to 
allow  tlie  party  in  wiiose  posscs.sion  it  has  been,  to  read 
it  without  proof— {2  Starkic  on  Ev.  360.)  A  different 
rule  would  produce  the  result  of  making  evidence,  by 
the  mere  act  of  notice;  and  a  false  instrument  might  be 
introduced,  which  it  would  be  difficult,  if  not  impossible, 
to  disprove. 

'/3.  The  most  important  question  presented,  is  the  one 
arising  out  of  the  chnrge  of  the  court.  It  assumes  that 
the  prisoner  could  coniniit  a  larceny  in  Dallas  county, 
although  he  may  not  have  been  there  when  it  was  com- 
mitted. The  cliarge  retiucsted  was,  "that  unless  the 
Jury  believed  the  prisoiier  was  in  company  with  the  ne- 
groes in  Dallas  county  at  the  time,  or  after  they  left  Ca- 
hawba,  he  could  not  be  indicted  in  Dallas  county,  and 
therefore,  they  should  ac(iuit."  The  instructions  given 
were,  "  that  if  they  ^thc  jury)  believed  the  prisoner  had 
concerted  with  the  negro  to  go  off  with  him  to  Missis- 
sippi; and  the  negro,  in  pursuance  of  that  concert,  had 
left  the  possession  of  the  master,  and  was  the%  under  the 
direction,  and  was  acting  under  the  control  of  the  pris- 
oner, they  were  autliorised  to  infer  that  the  negro  was 
in  his  possession  from  the  time  lie  left  his  master,  al- 
though the  prisoner  might  have  been  in  Perry  county." 
To  determine  whether  these  instructions  were  correct, 
resort  must  be  had  to  tlie  statute :  this  provides,  "  if  any 
person  shall  steal  any  negro  or  nmlatto  slave  whatsosver, 
out  of,  or  from  the  possession  of  the  owner  or  overseer  of 
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such  slave;  the  person  or  persons  so  offending,  shall  be, 
and  are  hereby  declared  to  be  felons,  and  shall  suffer 
death." 

There  is  no  new  rule  introduced  by  it,  from  which  we 
can  presume  that  tlie  general  assembly  intended  to  pro- 
vide that  the  stealing  of  a  slave  should  be  established  in 
any  other  or  different  manner,  than  the  stealing  of  any  - 
other  chattel  endowed  with  volition  and  the  power  of  lo- 
comotion.  Most  of  our  sister  States,  possessing  this  de- 
scription of  property,  have  deemed  it  essential  to  the  in-' 
terests  of  their  citizens,  to  make  the  inveigling  or  enti- 
cing slaves  from  their  owners,  high  offence?.  It  must 
be  evident  to  all.  that  in  many  cases  besides  mere  larce- 
ny, slaves  may  be  wholly  lost  to  their  owners,  by  the 
acts  or  contrivances  of  others;  and  we  cannot  doubt  the 
propiiety  of  some  amendment  to  our  criminal  code,  in 
this  particular.  Our  duty,  however,  is  performed,  when 
we  decide  on  the  laws  as  they  exist,  without  suggesting 
alteration  or  change.  To  constitute  larceny,  there  must 
not  only  be  a  taking,  but  a  carri/hi$  away.  A  bare  re- 
moval,  however,  from  the  place  where  the  goods  are 
found,  though  the  thief  does  not  make  off  with  them,  is 
a  sufficient  asportation  or  carrying  away— (4  Blacks. 
Com.  231.)— -As,  for  instance,  if  a  man  be  leading  ano- 
ther's horse  out  of  a  close,  and  be  apprehended  in  the 
fact.  It  must  not  be  supposed,  that  a  literal  interpreta- 
tion is  to  be  placed  on  the  term,  carrying  away :  if  one 
entice  a  horse,  hog,  or  other  animal,  by  placing  food  in  ' 

such  a  situation  as  to  operate  on  the  volition  of  the  ani- 

• 

mal,  and  he  assumes  the  dominion  over  il,  and  has  it  once 
under  his  controL  the  deed  is  complete :  but  if  we  suppose 
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hiai  detected  before  he  has  the  animal  under  his  control, 
yet  after  he  has  operated  on  its  volition,  the  offence 
would  not  be  consummated.  In  the  case  of  slaves, 
which  not  only  possess  volition,  and  the  power  of  loco- 
motion, but  also  intelligence,  a  further  extension  of  the 
principle  is  called  for,  and  must  necessarily  be  introduced 
*ihto  the  la;w  of  larceny.  It  cannot  be  supposed,  that  the 
legislature  intended  only  to  punish  those  who  forcibly 
took  possession  of  the  slave,  as  well  against  his,  as  his 
master's  will:  it  was,  without  doubt,  considered,  that  in 
many,  perhaps  most  cases,  the  stealing  would  be  effected 
by  operating  on  the  will  of  the  slave.  In  such  a  case, 
actual  control,  at  the  instant  of  steaUng,  would  never  be 
exhibited.  The  same"  rules  which  apply  to  principals 
in  the  second  degree,  will,  when  examined,  seem  to  af- 
ford the  most  direct  analogies  to  cases  of  this  description. 
It  is  not  necessary  that  the  party  should  be  actually  pres- 
ent, or  even  an  eye  witness  of  the  transaction ;  lie  is, 
in  construction  of  law,  present,  aiding  and  abetting,  if, 
with  the  intention  of  giving  assistance,  he  be  ^near 
enough  to  afford  it,  should  the  occasion  arise — (Foster, 
347;  Rex  vs.  Borthwick,  1  Doug.  207;  Rex  vs.  Owen, 
R.  ^  M.  96.) — but  he  must  be  sufficiently  near  to  give 
assistance—(Rex  vs.  Stewart,  R,  &  R.  363)~and  the  mere 
'^circumstance  of  a  party  going  towards  a  place  where  a 
.  felony  is  to  be  committed,  with  intent  to  aid  and  assist  in 
carrying  off  the  property,  and  assisting  in  carrying  it  off, 
win  not  make  him  a  principal  in  the  second  degree,  un- 

• 

less  at  the  time  of  the  fellonious  taking,  he  were  within 
such  a  distance  as  to  be  able  to  assist  in  it — (Rex  vs.  Kel- 
ly, R.  &  R.  421.)     And  although  an  act  be  committed  in 
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pursuance  of  a  previous  concerted  plan  between  the  par- 
ties, those  who  are  not  present,  or  so  near  as  to  be  able  ^ 
to  afford  aid  and  assistance  at  the  time  when  the  offence 
is  committed,  are  not  principals— (Rex  vs.  Sears,  R.  &  R. 
25 ;  Rex  vs.  Davis,  ibid.  U3 ;  Archbold's  C.  L.  4  a.) 

If  it  is  admitted,  that  the  slave  departed  from  the  ser- 
vice  of  his  master,  in  consequence  of  a  concerted  plan  " 
between  the  prisoner  and  himself,  that  the  former  might 
steal  him,  and  that  the  latter  would  join  him  in  Perry 
county,  the  offence  was  not  consummated  until  the  pris- 
9ner  was  sufficiently  near  the  slave  to  ai^J  him,  if  pursuit 
was  attempted;  or  so  near  as  to  be  capable  of  taking  ac- 
tual control  over  him ; — if,  then,  his  will  consented  to  the 
act,  the  larceny  would  be»  complete,  and  the  prisoner 
subject  to  the  punishment:  until  then,  it  could  not  be, 
because  both  the  slave  and  himself  might  have  rereatedj^ 
and  the  one  have  returned  to  his  master,  the  other  to  his 
home. 

Although  the  evidence  was  sufficient  to  warrant  the 
strongest  presumptions  that  the  prisoner  was  with  the 
slave  in  Dallas  county,  and  could  perhaps  only  be  satis- 
factorily rebutted  by  establishing  an  alibi,  the  law  does 
not  authorise  the  charge  given,  because  an  individual  can- 

m 

nqf  commit  a  larceny  in  one  county,  who  is,  at  the  time  of  its 
commission,  in  another,  and  whods  not  near  enough   to  aid 

* 

and^  assist  those  -who  are  active  in  Us  perpetration, 

4.  The  next  question  is  not  very  distinctly  presented ; 
i^t  seems,  hovvever,  to  be  this :  whether  the  possession  of 
one  to  whom  a  slave  is  hired,  is  the  owner,  within  the 
meaning  of  the  term,  as  used  in  the  statute.  Such  an 
individual  is  pro  hue  vice  the  owner  of  the  slave-,  rturinpf 
•  8  P.  f;6 
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the  time  for  which  he  is  hired,  and  may  therefore  be  de- 
scribed as  the  owner.  But  we  by  no,  means  wish  to  be 
understood  as  deciding,  that,  in  such  a  case,  the  insertion 
of  the  true  owner's  name  in  the  indictment,  would  ren- 
der the  proof  irrelevant,  or  that  such  an  indictment  might 
not  be  supported  by  proof  of  possession,  with  the  person 
hiring  the  slave. 

5.  The  last  question  referred,  may  be  shortly  answer- 
ed; that  there  is  nothing  repugnant  in  charging  the 
ownership  of  the  slave  in  different  persons,  in  different 
counts  of  the  same  indictment.  This  was  a  precaution 
which  is  always  advisable  under  similar  circumstances. 

For  the  error  in  admitting  the  evidence  stated  in  the 
first  point  referred,  as  well  as  for  the  erroneous  charge, — 
the  Judgment  of  the  Circuit  ^court  is  reversed,  and  the 
case  is  remanded,  with  instructions  to  cause  the  prisoner 
to  be  tried  in  due  course  of  law. 
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EBAL  &.  DENXETT  VS.  S^EDlCOIt.   ' 

« 

1.  Where  delendants  are  described  as  "  late  merchants,  partnersi 
&c.,"  it  is  to  be  inferred,  that  the  co-partnership  ceased  to  ex- 
ist, before  the  commencement  of  the  suif. 

2.  And  where  a  partnership  has  ended,  service  of  process  upon 
one  of  the  partners,  cannot  operate  as  a  ser^'ice  upon,  the  other 
members  of  the  firm. 

3.  But  wJiere  both  defendants  appear,  and  judgment  is  rendered 
against  them,  advantage  cannot  be  taken  of  tlie  irregularity  of 
the  service. 

4.  The  general  issue  in  assumpsit,  may  be  pleaded  by  bne  of  sev- 
eral defendants,  in  an  action  against  delendants,  who  were  at 
a  former  time  partners. 

6.  A  plea  to  an  action  by  the  assignee  cf  a  note — that  the  note 
has  never  been  assigned,  and  is  still  the  property  of  the  payee, 
must  be  verified   by  the  oath  of  the  defendant,  swejiring  that 

'  he  verily  believes  the  assignment  to  be  lorged — and  until  this 
is  done,  plaintiff  need  not  prove  the  assignment. 

Error  to  the  Circuit  court  of  Greene. 

Assumpsit  on  a  promissory  note. 

The  defendant  in  error,  as  the  endorsee  of  Messrs. 
Brewster,  Solomon  6i  Co.,  brought  an  action  of  assumpsit 
against  she  plaintiffs,  in  the  Circuit  court  of  Greene; 
and  in  his  declaration,  as  well  as  writ,  described  the 
pTlaintiffs  as  "late  merchants,  doing  business  under  the 
name,  stylo  and  firm  of  Beal  c5'  Bennett." 

The  cause  of  action   was  a  promissory  note,  in  these 
words : 
"  $974  38  100.  New  York,  Aug.  23rf,  1836. 

"Twelvemonths  after  dale,  wc,  the  subscribers,  of 
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Erie,  State  of  Alabama,  promise  to  pay  to  tiie  order  o^ 
Messrs.  Brewster,  Solomon  ^  Co.,  nine  hundred  and  sev- 
enty-four 38-100  dollars,  for  value  received. 

(Signed,)  Beal  &  Bennett," 

In  the  declaration,  it  was  stated,  that  the  defendant  ia 
error  was  the  endorsee  of  the  note,  and  that  by  the  en- 
dorsement, "the  said  Brewster,  Solomon  &  Co.,  then  and 
there,  ordered  and  appointed  the  said  sum  of  money,  in 
the  said  promissory  note  specified  to  be  paid  to  the  said 
plaintiff,  <fcc." 

The  only  service  of  the  writ,  appearing  on  the  record, 
was  endorsed  on  the  process,  as  follows : 

"  We  acknowledge  the  legal  service  of  this  writ. 

Beal  &  Bennett. 

Aug.  26th,  1837." 

In  the  Circuit  court,  James  A.  Beal,  one  of  the  plaia- 
tlffs  in  error,  appeared  and  pleaded — 

First — Non-assumpsity  in  due  form  ;  and 

Secondly— That  the  defendant  in  error  was  not  the 
owner  of  the  note  sued  on,  or  any  part  thereof,  at  the 
time  of  the  commencement  of  the  action,  but  the  same 
was  then,  and  still  was,  the  property  of  Messrs.  Brewster, 
Solomon  &  Co. 

To  these  pleas,  the  diefendant  in  error  demurred;  and. 
his  demurrer  being  sustained,  and  the  plaintiffs  declining 
to  plead  over,  a  judgment  by  7iil  dicit  was   irendeci&d 
against  them,   in  wliich  it  was  recited,  that  the  parties 
came  by  their  attorneys,  &.c.  "  and  the  court  being  satis- 
lied  that  service  of  the  writ  had  been  accepted  by  James. 
A.  Beal,  who,  in  accepting  the  service,  signed  the  name  of 
Beal  &  Bennett,  as  it  appears  on  the  writ,  and  the  dcr 
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fendants  saying  nothiDg  further  in  bar  or  preclusion  |)f 
tbe  plaintiffs  said  actionagainst  them.  It  is  considered 
by  tbe  court,  that  the  plaintiff  recover  of,  and  from  the 
said  defendants,  the  sum  of  one  thousand  and  seventeen 
dollars,  and  sixty-eight  cents,  the  damages  in  the  decla- 
ration  mentioned,  besides  his  costs  in  this  behalf  expend- 
ed,"  &c.  The  case  was  entitled,  at  the  head  of  the  entry 
of  Judgment,  '^  Isaac  C.  Snedicor  vs.  James  A.  Beal  and 
Washington  W.  Bennett." 

COLLIER,  C.  J.— From  the  terms  in  which  the  con- 
nection between  the  plaintiffs  is  stated  upon  the  record, 
It  Is  clearly  inferrable,  that  it  had  ceased  to  exist  before 
the  commencement  of  the  action.  They  could  not,  with 
propriety,  upon  any  other  hypothesis^  have  been  described 
as  "ia/c  merchanlSj  partners,^  &c.  The  case  of  Duncan 
vs.  Tombeckbee  Banl^,  (4  Pyter's'^R.  185,)  is  directly  in 
point,  to  show  that  such  is  a  just  interpretation  of  the 
terms. 

The  partnership,  thfen,  being  at  an  end,  the  service  of 
process  on  one  of  the  plaintiffs,  would  not  have  operated 
as  a  service  on  both,  within  the  meaning  of  our  statute 
— (Aik.  Dig.  s.  57,  p.  268 ;  Duncan  vs.  Tombeckbee  Bank, 
4  Porter's  R,  184.)  It  was  even  doubted,  at  one  time, 
whether,  during  the  existence  of  a  copartnership,  it  was 
con^p^lent  for  one  partner,  without  the  concurrence  of 
the  others,  to  enter  an  appearance  for  the  firm  ;  unless 
all  Its  members  were  served  with  process---(Hills  vs. 
Ross^  3  Dall.  R.  331,  dicia  of  Chase  and  Iredell,  justices ; 
Taylor  vs.  Coryell  &  Co.  Gow.  on  Partnership,  appendix, 
483.)     But  it  never  has  been  supposed,  so  far  as  our  re- 
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s^^rcli  cxtead^:,  llu/i  c;  ij:\ii::cr  possessed  this  power  after 
the  cli.!?i.>o]uLtj;'i  or  li:o  jr.rtiiHr.siup,  as  it  respects  antece- 
dent cGiitract:^.  'i'hc  kiw  13  clear,  that  t*ne  authority 
which  c::i::L3  ciuriiv'-  tl:o  ri::itiniiancc  of  a  partnership, 
from  one  i)artiicr  to  bi:iJ.  liis  co-partner,  ceases  on  its  dis- 
^ohition.  Inciccil  It.  \vor,kl  Ic  a  hardship  to  put  a  retired 
partner  jn  th.c  pc v.  c:*  of  i:"..  Ihte  co-rhrtner,  by  authori- 
sing the   Irttor  to  pU^'-'-jc  h'ir,  cred't  (Uravtbj^  or  to  make 

« 

him  a  party  dLnViil.v-it  to  suits  without  his  consent. 
Sucli  ail  authority  wor.l:!  l/o  well  calculated  to  dis- 
coura:5e  all  eiUer-.u*;^.',  (L:pc'>v:l:n;-;;  for  its  successful  prose- 
cution, upon  the  a:s.so*l;;t'io;i  of  capital. 

We  have,  then,  i-o  hriiltatlon  in  concluding,  that  the 
■acknov/lcdgpciU  of  servlLc  of  the  writ  by  Beal,  could 
not  have  the  ciTccL  to  hrii"^  ilon«U'tl  into  court;  but  the 
e))trij  of  thv  juJ^s^rrii  ."''cv.s.  ,'//  !  1)11.10111  verbis,  that  both 
the  plaintili's  in  error  i\\)\:\  mi-O.,  t-l:On<^-h  but  one  pleaded  ; 
so  tiiat  it  is  immak  rii.l  v;[:at  may  be  tlie  truth  in  this 
reypect,  the  record  is  co::'jri;'lvc  on  the  point,  so  far  as 
the  action  of  t!::s  L::ivit  !:-•  conci.riied.  Tlie  plaintiffs  be- 
in?  concllidc'd  bv  tlie-i'  li^u^r^rancc.  there  w-as  no  neces- 
sity  for  the  intro  l;ic"tlo:i  vl  evidence  by  the  defendant, 
to  show  in  wliat  m.imicr  p;ov'(  ^;3  was  served;  and  though 
it  was  irregul-irly  serve:,  a.'  to  Cennett,  the  form  of  the 
judgment,  as  already  i'hov/n,  precludes  him  from  taking 
advantage  of  the  irre.?:i"'.!arity. 

In  respect  to  the  ])l'.^::s,  it  v/ill  be  observed,  that  the  de- 
murrer, whether  intentional  or  not,  objected  to  both,  as 
insufficient  in  pohit  of  law,  and  was  sustained  to  both. 
'  The  first  plea  is  non-nssunipriL  in  usual  form.  True, 
tlTe  plea  is  pleaded  by  Beal  alone,  and  denies  tliat  he  un- 
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dertook  and  assumed  in  manncivaiid  form,  as  the  plain- 
tiflf  ia  his  declaration  alleged.  The  declaralion  cliarges 
him,  as  co-partner  of  Ecnnctt,  with  having  made  the 
proDiissory  note,  and  the  note  itself  is  prima  facie  evi- 
dence of  his  assumption,  and  throws  on  him  tlie  necessity 
of  making  good  his  defence  by  proof.  To  this  plea^ 
then,  there  is  not  the  slightest  objection;  and  we  can 
only  account  for  its  having  been  deniurretl  to,  and  the 
demurrer  sustained,  by  its  not  being  noticed,  either  by 
the  counsel  for  the  defendant,  or  the  court.  The  second 
plea,  we  think,  cannot  be  maintained.  The  act  of  eigh- 
teen hundred  and  nineteen,  '-to  regnl<Ue  the  proceedings 
in  the  courts  of  law  and  equity  in  this  State,"  enacts, 
"when  any  suit  shall  be  instituted  by  any  person  or 
persons,  as  assignee  or  assignees  of  any  bond  or  other 
writing,  it  shall  not  be  necessary  for  the  plaintiff  or  plain- 
tiflFs  to  prove  the  assignment  or  assignments,  unless  the 
.defendant  or  defendants  shall  annex  to  a  plea,  denying 
such  assignment-or  assgnments,  an  attidavit,  stating  that 
such  defendant  or  defendants  verily  believe  that  some 
one  or  more  of  such  assignments  were  forged,  or  make 
oath  to  the  same  effect  in  open  court,  at  the  time  of  filing 
such  plea"— (Aik.  Dig.  s.  141,  p.  283.)  The  direct  ten- 
dency of  the  plea  is,  to  controvert  the  endorsement  of  the 
note  to  the  defendant  in  error,  and  in  fact  denies  the  al- 
legation in  the  declaration,  in  which  title  is  deduced  from 
Messrs.  Brewster,  Solomon  <$-  Co.  The  term  endorsement 
ex  vi  termini^  when  used  in  regard  to  commercial  paper, 
implies  a  transfer,  by  writing  thereon  the  name  of  the 
payee,  or  other  subsequent  party,  in  whom  the  legal  in- 
terest  is  vested ;  and  when  it  is  said  that  the  contents  of 
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a  note  or  bill  are  ordered  and  appointed  to  be  ptdd  to  tl 
particular  individual,  we  are  to  understand  that  there  is 
an  express  direction  of  the  payment,  or  an  assignment 
of  title  to  him  by  the  person  endorsing— (Clawson  v«. 
Gaston,  2  South.  R.  321 ;  Tyler  vs.  Binney,  7  Mass.  R. 
479;  Lovdl  vs.  Evertson,  11  Johns.  Rep.  52;  Norrls  va. 
Badger,  6  Cowen's  R.  449 ;  Dugati  vs.  U.  S.  3  Wheat  B* 
173,183.) 

The  second  plea,  as  it  puts  in  issue  the  fact  of  the  as- 
signment, should  have  been  verified  by  affidavit^  or  have 
been  sworn  to  in  open  court;  neither  of  which  modes  of 
verification  seem  to  have  been  observed;  and  it  is  bad  in 
flubstance. 

We  will  not  enquire  how  far  the  matter  of  the  pica 
presents  an  available  defence,  inasmuch  as  the  point  was 
u6t  argued;  nor  will  we  consider  whether  it  is  bad,  as 
stating  facts,  which,  if  a  legal  bar,  are  admissible  under  * 
the  general  issue.  These  questions,  we  leave  for  future 
adjudication.  For  sustaining  the  demurrer  to  the  first 
plea,  the  judgment  is  reversed,  and  the  case  remanded. 
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MORDECAI   vs.   BEAL. 

1.  The  b3st  evidence  tfie  subject  adniits^of,  must  always  be  pro- 
duced: and  ifevidi  nee  of  an  inferior  irrade  is  offered,  it  raises 
the  presumption,  that  the  higFier  testimony  is  withheld  for 
some  sinister  purpose. 

2.  Before  vidence  of  an  inferior  grade  is  permitted  to  be  adduced, 
the  court  will  require  satisfactory  proof  that  better  evidence  is 
not  voluntarily  witliheltl;  and  the  sufficiency  of  such  proof  is 
a  question  for  the  discretion  of  the  court,  to  be  governed  by 
the  circumstances  of  the  ca*^c. 

3.  Where  a  paity  proved,  that  a  deed  undor  whicli  he  claimed  a 
personal  chattel  once  existed,  and  was  in  the  possession  of  one 
who  had  intermarried  witli  the  jSfrantee  of  the  deed,  and  resi- 
ded beyond  the  limits  of  the  State;  that  the  deed  had  been 
demanded,  but  not  produced ;  that  enquiry  had  been  made 
without  effect  of  other  persons,  who,  it  was  sqpposed,  might 

-have  possession  of  it ;  and  where  there  was  an  offer  to  prove 
its  cont  'uts  by  a  registered  copy,— it  is  sufficient — and  inferior 
evidence  of  the  contents  of  tlic  deed  may  be  admitted. 

4.  The  assent  of  an  executor  to  a  legacy,  veJ^ts  in  the  legatee  the 
legal  title, — thca^issnt  having  relation  totiie  will,  the  source 
of  the  legatee's  title. 

6.  But  an  executor  cannot,  by  any  act  under  pretence  of  assent, 
enlarge  or  abridge  the  title  of  the  legatee. 

6.  Where  one,  by  his  will,  appointed  ccriain  agents  to  make  a 
division  of  his  persona!  estate,  and  in  case  of  the  death  of  either 
of  them,  authorised  the  survivor  to  appoint  others  in  the  place 
of  those  d.?ceased,  to  assist  in  makins:  the  division — a  recital 
contained  in  a  paper,  purporting  to  be  the  evidence  of  such 
division,  and  made  by  aofcnts  purportiuji:  to  have  been  appoint- 
ed by  the  survivor,  is  not  snflicient  evidence  of  the  fact  of  the 
appointment.  Proof  of  the  fact,  a;^ainst  one  not  claiming  im- 
der  the  paper,  purporting  to  be  a  division,  must  be  made  by 
evidence  alhtnde. 

R  P.  .67 
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Error  to  the  Circuit  court  of  Mobile. 

Detinue  for  a  slave,  tried  before  Judge  Paul.  Verdict 
and  judgment  for  plaintiff. 

On  the  trial  of  this  case,  plaintiff  below  offered  in  ev- 
idence a  copy  of  the  will  of  Nathan  Beal,  and  a  paper,  a 
copy  of  which  is  attached,  marked  A,  purporting  to  be  a 
division  of  the  property  mentioned  in  the  will.  He  aisQ 
proved,  that  he  was  the  person  called  James  A.  Miller,,^ 
in  the  will ;  and  that  the  negro  sued  for,  was  one  of  the 
negroes  named  in  the  will ;  and  that  the  plaintiff  was 
not  twenty- seven  years  old  at  the  commencement  of  the 
suit ;  and  that  the  negro  was  in  possession  of  defendant, 
when  the  suit  was  brought.  He  also  proved  by  B.  S. 
Smoot,  that  the  paper  signed  by  him,  and  marked  A, 
was  made  at  his  house,  in  Mobile,  on  the  day  it  bears 
date;  and  it. was  admitted  that  no  one  of  the  negroes 
was  present  at  the  time,  and  that  none  of  them  were 
ever  shown  to  the  persons  who  signed  said  paper  before 
or  afterwards.     Upon  this  proof,  the  plaintiff  rested. 

Defendant  then  offered  to  prove  by  John  Philips,  that 
after  the  making  of  the  will,  and  in  the  life  time  of 
Beal,  the  testator,  he  was  present  at  the  house  of  said 
Beal,  in  Washington  county,  when  he,  said  Beal,  sold 
and  delivered  the  negro  Sued  for,  with  several  others,  to 
Sarah  Garnet,  who  received  possession  of  the  same,  and 
retained  the  same  during  the  life  time  of  said  Beal.  That 
Beal  died  in  eighteen  hundred  and  eleven,  or  eighteen 
hundred  and  twelve,  and  that  Sarah  Garnet  continued  in 
the  possession  of  the  slaves,  until  eighteen  hundred  and 
thirteen,  when  she  intermarried  with  John  S.  Deviu, 
who  took  possession  of  the  negroes  in  right  of  his  "Wife, 
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and  retained  the  possession  thereof,  until  eighteen  hun- 
dred and  sixteen)  or  eighteen  hundred  and  seventeen, 
when  he  sold  the  negro  in  this  suit  mentioned,  to  Thomas 
J.  Strong,  who  retained  possession  thereof,  until  eighteen 
hundred  and  twenty-one,  when  he  died.  Plaintiff's 
counsel  asl^ed  the  witness,  if  there  was  any  deed  of  the 
sale  of  said  negroes,  to  said  Sarah  Garnet,  and  upon  his 
answering  in  the  affirmative,  the  coitrt  excluded  the  tes- 
timony offered,  until  the  deed  should  be  produced,  or  its 
non-production  accounted  for.  To  this  decision,  defen- 
dant excepted. 

Defendant  then  offered  to  prove,  that  enquiry  had  been 
made  of  John  S.  Devin,  for  tlie  deed,  wiio  could  not  pro- 
duce it.  He  also  offered  to  read  an  affidavit  of  John  S. 
Devin,  that  the  deed  was  mislaid,  and  to  prove  that  De- 
vin was  in  Florida,  beyond  the  jurisdiction  of  the  court; 
and  also  that  enquiry  had  been  made  of  other  persons^ 
who  might  be  presumed  to  have  the  deed,  and  that  it 
oould  not  be  found.  Defendant  also  offered  a  copy  of 
the  deed,  taken  from  the  records  of  Washington  county, 
and  a  witness  to  prove  that  the  copy  was  a  correct  tran- 
script of  the  original.  The  court  declined  receiving  the 
evidence,  as  Insufficient  to  prove  the  loss  of  the  deed;  to 
which  defendant  also  excepted. 

Defendant  then  moved  the  court  to  instruct  the  jury, 
that  if  the  property  in  question  was  held  adversely  to  the 
claim  of  the  defendant,  at  the  time  the  paper  purporting 
to  be  signed  by  Smoot  and  others  was  made,  that  the 
paper  was  void,  and  gave  no  right  to  the  plaintiffL  This 
the  court  declined,  and  instructed  the  jury,  that  the  paper 
operated  as  a  legal  division  of  the  property ;  to  which 
defendant  excepted. 
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The  Will  was  dated  on  the  twenty-eighth  of  March, 
eighteen  hundred  and  nine,  and  declared,  that  for  the 
natural  love  and  affection,  tiie  testator  had  towards  Sarah 
Garnet,  and  Jacoh  Garnet,  and  Jani^s  Augustus  Miller, 
and  any  other  children  the  testator  might  have  by  Sarah 
Garnet,  **  I  give  and  grant  them  the  following  negroes, 
accounts,  notes,  cVc.,  viz.  one  negro  man  named  Dick, 
one  negro  Joe,  one  boy  named  Ned,  one  boy  named  Cu- 
pid, one  boy  name  1  Jack,  one  woman  named  Rose,  one 
named  Minerva,  one  girl  named  Heity.  together  with 
their  increase:  and  also  [\h)  riiovk  of  horses,  cattle,  and 
hogs,  together  with  the  hoiids,  delts,  and  book  accounts, 
that  are  due  me,'— to  he  equally  divided  between  Sarah 
Garnet,  and  the  children  I  may  have  by  Ler^and  James 
Augustus  Miller  and  Jacob  Garnet ;  but  it  is  to  be  under- 
stood, that  at  the  death  of  the  said  Sarah  Garnet,  she  is 
to  give  her  part  of  the  property  to  the  children  she  may 
have  by  me  ;  and  if  Sarah  Garnet  has  no  other  children 
by  me,  then,  at  her  death,  the  above  named  property  is 
to  be  divided  between  James  A.  Miller  and  Jacob  Gar- 
net. 

I  authorise  Lemuel  Henry,  Sarah  Garnet  and  Thomas 
J.  Strong,  my  agents,  with  full  jiower  to  collect  my  debts, 
and  make  the  distrilnuion  above  stated;  and  if  one  or 
more  of  them  should  die,  the  surviving  agent  shall  have 
power,  and  is  required  to  appoint  two  more  agents  to 
execute  the  trust  herein  confided,"  &c. 

The  paper,  marked  A,  and  submitted  in  evidence  by 
plaintiff,  was  as  follows: 

"  Whereas  by  the  last  will  and  testament  of  Nathan 
Bcal,  deceased,  late  of  Washington  county,  the  said  Na- 
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than  Beal  appointed  his  wife)  Sarah,  and  Lemuel  Henry 
and  Thomas  J.  Strong-:  to  execute  the  Svime,  with  the  pro- 
vision, that  if  any  two  of  them  should  die,  lllcnj  in  that 
case,  the  survivor  \vas  authorised  and  required  to  appoint 
two  other  persons  in  their  room,  place  and  stead ;  and 
whereas  the  said  Lemuel  Hetiry  and  Thomas  J.  Strong, 
have,  since  the  death  of  the  testator,  departed   this  life, 
and  the  surviving  executrix,  Sarah,  (now  Sarah  Devin,) 
has,  with  John  S.  Devin,  her  present  husband,  proceeded, 
under  the  directions  of  the  said  last  will  and  testament, 
to  nominate  and  appoint ;  and  they  have  nominated  and 
appointed  Benjamin  S.  Smoot  and  Samuel  H.  Garrow,  to 
act  with  her  and  the  said  John  S.  Devin,  uhdcr  the  said 
last  will  and  testament,  as  executors  thereof,  and  to  ex- 
ecute the  same.     Now,  therefore,  know,  &c.  that  w'e,  the 
said  Sarah,  (now  Sarah  Devin,)  John  S.  Devin,  Benjamin 
S.  Smoot  and  Samuel  H.  Garrow,  have  proceeded,  under 
the  authority  given  by  the  said  last  will  and  testament, 
to  divide  the  property  therein  mentioned,  as  therein  di- 
rected ;  and  we  have  assigned  to  James  A.  Beal,  men- 
tioned in.  said  last  will  and  testament,  by  the  name  of 
James  Augustus  Miller,— to  hold,  to  him  and  his  heirs* 
and  assigns  forever,  as  of  his  and  their  own  property, — 
that  is  to  say,  one  negro  man  named  Ned,  one  negro  man 
named  Cupid,  one  negro  man  named  Joe,  one  negro  boy 
named  General,  one  named  Casey,  one  named  Bob,  one 
negro  woman  named  Minerva,  and  one  negro  woman 
named  Rose,  ancl  child. 

" In  testimony  of  all  and  singular  the  premises,  we 
have  hereunto  subscribed  our  names  and  affixed,  oar 
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seals,  this  eighteenth  day  of  October,  A.  D.  eighteen  hun- 
dred and  thirty-five.  (Signed,) 

Witness!  "Sarah  Devin,  [l.  s.] 

''Charles  E.  Crane,  "  J.  S.  Devin,  [l.  s.] 

^'David  Nolan,         -  "  Benj.  S.  Smoot,  [l.  s.] 

''Charles  A.  Henry:'  "  S.  H.  Garrow,  [l."  s."] 

The  copy  of  the  deed,  or  bill  of  sale,  taken  from  the 
records  of  the  County  court  of  Washington  county,  offered 
In  evlderce  by  defendant,  and  excluded  by  the  court, 
was  as  follows : 

"Washington  county,  Mississippi  Territory: 

"Know  all  men,  by  these  presents,  that  I,  Nathaa 
Beal,  of  the  said  county,  for,  and  in  consideration  of  the 
sum  of  two  thousand  eight  hundred  and  seventy-five 
dollars,  to  me  in  hand  paid,  before  the  sealing  and  de- 
livery of  these  presents,  the  receipt  of  which  Is  hereby 
acknowledged,  have  bargained,  sold  and  conveyed,  unto 
Sarah  Garnet,  of  said  county,  eleven  negroes,  viz.,  Robert, 
Rose,  Jack,  Lucinda,  Joseph.  Dick,  Ned,  Hetty,  Cupid, 
Nancy  and  Dinah,  to  have  and  to  hold  said  negroes,  to 
said  Sarah,  her  heirs  and  assigns  forever,  against  me,  my 
heirs,  executors,  administrators  and  assigns. 

"In  testimony  whereof,  I  have  hereunto  fixed  my 
hand  and  seal,  this  ninth  of  June,  eighteen  hundred  and 
ten.     In  presence,  ^^c. 

(Signed,)  "  Nathan  Beal,  [l.  s."] 

ORMOND,  J. — Two  questions  arise  in  this  case: 
First— Was  the  preliminary  evidence  offered  by  the 
plaintiff  in  error,  on  the  trial  in  the  court  below,  suffl* 
cient^to  authorise  the  introduction  of  secondary  proof  of 
the  contents  of  the  deed  ? 
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Secondly — ^Was  the  paper  executed  by  Smoot  and  oth- 
ers, a  legal  division  of  the  slaves? 

The  rule  of  law  is,  that  the  best  evidence  which  the 
subject  admits  of,  must  always  be  produced ;  and  if  evi- 
dence of  an  inferior  grade  is  offered,  it  raises  the  p^re- 
sumption,  that  the  higher  testimony  is  withheld  for  some 
sinister  purpose.  Before,  therefore,  testimony  of  an  in- 
ferior grade  is  permitted  to  be  adduced,  the  court  to  whom 
the  preliminary  enquiry  is  addressed,  will  require  satis- 
factory proof,  that  the  better  evidence  is  not  voluntarily 

m 

withheld. 

What  shall  constitute  this  satisfactory  proof,  to  author- 
ise the  introduction  of  secondary  evidence,  cannot  easily 
be  reduced  to  any  fixed  rule ;  it  is  addressed  to  the  dis- 
cretion of  the  court,  to  be  governed  by  the  circumstances 
of  the  case.  The  plaintiff  here  proved,  that  the  deed 
once  existed,  and  was>  in  the  possession  of  one  John  S. 
Devin.  who  had  intermarried  with  the  grantee  of  the 
deed ;  that  the  deed  had  been  demanded  from  him,  and 
that  he  did  not  produce  it;  that  he  now  resided  ia  the 
territory  of  Florida.  It  was  also  proved,  that  search  and 
enquiry  had  been  made  for  the  deed,  of  other  persons, 
who  it  was  supposed  might  have  possession  of  it,  but 
without  effect.  We  think  this  was  sufficient.  The 
plaintiff  could  have  no  motive  for  withholding  it,  as  he 
offered  to  prove  its  contents  by  a  registered  copy,  thereby 
repelling  the  presumption,  that  the  original  was  with- 
held, for  any  improper  purpose. 

In  addition  to  this,  it  is  important  to  consider,  that  the 
plaintiff  never  had  possession  of  the  deed,  and  that  Devin- 
and  his  wife,  who  had  once  sold  the  negro  In  question, 
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by  virtue  of  a  claim  assejited  under  the  deed,  had  after- 
wards, as  executors  of  the  will  of  N.  Beal,  assigned  the 
same  negro  to  the  defendant.  It  is  therefore  not  to  be 
wondered  at,  that  the  deed  is  not  produced  on  the  de- 
mand of  the  phiintifF.  It  has  been  frequently  held,  that 
if  an  original  paper  is  in  the  possession  of  a  third  per- 
son, beyond  tlie  jurisdiction  of  tlie  court,  and  reasonable 
diligence  has  been  used  to  procure  it,  without  effect,  sec- 
ondary evidence  of  its  contents  may  -be  resorted  to — 
(Minor  vs.  Tillolson,  7  Peters'  R.  99;  United  States  vs. 
Rayburn,  6  Peters'  R.  352 ;  Daily  vs.  Johnson,  9  Cowen's 
R.  115:  Scott  vs.  Rivers,  I  Stew.  ($•  Por.  19;  13  Johns. 
Rep.  58.  ,  The  case  of  Bradford  vs.  Bradford,  at  the  last 
June  term  of  this  court,  cstablislTes  the  same  principle. 
It  results,  from  what  has  been  said,  that  the  court  erred 

/ 

in  not  permitting  secondary  evidence  to  be  given  of  the 
contents  of  the  deed. 

The  division  which  was  made  of  the  negroes,  as  evi- 
denced by  the  instrument  signed  by  Smoot  and  othsrs, 
is  resisted  on  two  grounds.  Urst— That  at  the  time  of 
the  division,  the  negroes  (among  whom  was  the  one  in 
controversy,)  were  not  in  the  possession  of  the  executrix, 
but  held  adversely,  by  one  through  whom  the  plaintiff 
in  error  claims;  and  that  tlierefore  being  the  transfer  of 
a  chose  in  action,  it  does  not  vest  the  legal  title  in  the  de- 
fendant. 

The  assent  of  an  executor  to  a  legacy,  vests  in  the  leg- 
atee the  legal  title;  which  assent  has  relation  to  the  will, 
the  source  of  the  legatee's  title;  or,  in  technical'language, 
he  is  said  to  be  in  by  virtue  of  the  will.  This  appears 
conclusively,  from  what  is  said  in  the  case  of  Foster  and 
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Miles,  cited  in  Saunders'  case,  (5  Coke's  Rep.)  '^  If  lessee 
for  years  devise  his  term  to  another,  and  makes  his  ex- 
ecutor, and  dies,  tlie  executors  do  waste,  and  afterwards 
assent  to  the  devise,  in  that  case,  although  between  the 
executors  and  the  devisee,  it  hath  relation,  and  the  de- 
visee is  17*  by  the  devisor,  yet  an  action  of  waste  shall  be 
maintainable  against  the  executors." 

The  division  which  was  made  of  the  slaves,  was  not 
only  the  execution  of  a  power  created  by  the  will,  but  is 
also  evidence  of  the  assent  of  the  executor  to  the  legacy, 
thereby  vesting  tlie  le?:al  tUle'^in  the  dt-fendant  in  error. 

VVc  have  been  referred  to  the  cpse  of  Loyd  vs.  Good- 
wyn,  decided  at  the  present  term,  (See  page  237.)  as  de- 
termining this  principle.  The  doctrine  of  that  case,  is, 
that  the  sale  of  a  chote  in  action,  where  an  ud\erse  claim 
was  asserted  to  the  property,  ro:*s  not  convey  the  legal 
title  to  the  purchnser.  Its  applicability  to  this  case  is 
not  perceived.  An  executo*,  by  assenting  to  a  legacy, 
cannot  in  any  sense  be  said  t )  s.^ll  or  convey  the  subject 
of  the  legacy.  His  assent  is  not  llie  source  of  the  title. 
To  ascertain  whnt  that  is,  recourse  must  le.had  to  the 
will.  It  would  be  of  most  mischievous  tendency,  to  ad- 
m  t  that  he  could,  by  any  act  of  his,  under  pretence  of 
assent,  enlarge  or  abridge  the  title  of  t  le  legatee. 

Seco:i  lly—That  it  dojs  not  appear,  that  Smoot  and 
Garrow,  who,  with  the  executrix,  and  her  husband,  De- 
vin.  made  the  division  of  tlic  slaves,  had  any  authority 
to  act:  this  olijection  is  well  founded.  Hy  the  will  of 
N.  Beal,  the  power  to  make  tlic  division  is  given  to  the 
exe.tutrix,  aud  Samiel  Henry  and  Thomas  J.  Strong; 
and,  in  the  event  of  the  death  of  either,  power  is  given 
8  P.  68 
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to  the  survivor,  to  appoint  others  in  their  place.  It  is 
true,  that  the  instrunient  by  which  the  division  is  made, 
recites  that  Strong  and  Henry  are  dead,  and  that  Smoot 
and  Garrow  have  been  appointed  by  the  survivor  in  their 
place  and  stead.  But  we  do  not  think  the  recital  was 
proof  of  the  fact  against  one  who  did  not  claim  under  it. 
The  proof  of  the  fact,  must  be  made  by  evidence  ali- 
unde. 

Let  the  judgitient  be  reversed,  and  the  cause  remand- 
ed. 
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HANRICK  VS,  THE  FARMEliS'  BANK  OF  CHATTAHOOCHIE. 

1.  Inland  bills  of  exchange,  in  this  State,  are  regulated  and  gov- 
erned by  the  same  laws,  usages  and  customs,  which  regulate 
and  govern  foreign  bills  of  exchange — except,  in  the  amount 
of  damages. 

2.  Damages,  other  than  interest,  are  never  given  by  the  law-mer* 
chant,  against  an  acceptor  of  a  bill — as  acceptor  merely. 

[3.  In  England,  the  damages  are  estimated  at  the  difference  of 
exchange,  and  the  expences  of  forwarding.] 

4.  The  clerk  of  the  court  has  no  power  to  ascertain  the  damages, 
but  on  a  writing  ascertaining  the  plaintiff's  demand. 

5.  Where  the  common  money  counts  are  added  to  a  count  on  & 
bill  of  exchange— the  clerk  may  compute  the  damages  with- 
out entering  a  nolle  prosequi  to  the  common  counts. 

[&  The  decision  (Minor,  18,)  founded  on  the  English  decisions^ 
overruled.] 

Error  to  the  Circuit  court  of  Montgomery. 

Assumpsit  on  note,  tried  by  A.  Martin^  J. 

This  action  was  founded  on  a  bill  of  exchange,  dated 
March  twelfth,  eighteen  hundred  and  thirty-seven,  drawn 
by  Whitman  &  Hubbard  on,  and  accepted  by  defendant 
below,  for  ten  thousand  dollars,  payable  sixty  days  after 
date,  to  the  order  of  Thomas  W.  Brame— made  negotia- 
ble and  payable  at  the  Bank  of  Moble— and  endorsed  by 
Thomas  W.  Brame,  William  S.  Brame,  and  Walah  te 
Fltzpatrick— and  protested  for  non-payment.  The  ge- 
neral issue  was  plead  by  defendant  below,  but  with* 
^httwn,  and  judgment  rendered  for  plaintiffs. 
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Campbell,  for  plaintiff  in  error. 
HLlliard,  contra. 

ORMOND,  J. — Tliis  was  an  action  of  assumpsit, 
brouglit  by  tiie  defendant  in  error,  as  the  endorsee  of  a 
bill  of  excliange,  against  tlic  plaintiff  in  error,  as  the  ac- 
ceptor of  tl^e  said  bill. 

The  declaration  contains  a  special  count  on  the  bill, 
and  the  common  money  counts,  for  money  had  and  re- 

« 

ceived,  and  money  paid,  laid  out  and  expended.  The 
record  furtiicr  shows  this  entry  of  the  judgment: 

"This  day  came  tlie  parties,  l3y  their  attornies,  and 
the  defendant  withdrawing  his  plea,  says  nothing  in 
bar  or  preclusion  of  tlie  plaintiff \s  action.  It  is  therefore 
considered  by  the  court,  that  the  plaintiff  recover  of  the 
defendant,  the  sum  of,"  ^^c. 

From  this  judgment,  the  defendant  below  has  prose- 
cuted a  writ  of  error  to  this  court,  and  now  assigns  for 
error —  ^ 

1.  That  the  declaration  contains  the  common  counts, 
and  judgment  was  rendered  without  the  intervention  of 
a  jury ; 

2.  That  the  judgment  is  rendered  for  more  money  than 
is  specified  in  the  count  on  tlie  bill. 

The  last  assignment  of  error  will  be  first  considered. 

The  bill  of  exchange  sued  on,  was  for  ten  thousand 
dollars,  and  the  judgment  rendered  was  for  eleven  thou- 
sand, six  hundred  and  fifty-three  dollars;  it  is  therefore 
manifest,  that  the  clerk,  in  computing  the  damagesi  has 
assessed,  besides  the  interest,  ten  per  cent  on  the  amount 
of  the  bill,  as  damages  for  non-payment ;  and  the  quea- 
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tiou  la  therefore  prcseiUed,  whether  ihe  accctJlor  of  an 
inland  bill  of  exchange,  that  is,  one  drawn  within,  and 
payable  within  iLe  Stale,  is  liable  to  pay  ten  per  cent 
damages,  on  protest  for  non-payment. 

To  understand  the  full  bearing  of  tliis  important  ques- 
tion, it  will  be  necessary  to  take  a  survey  of  all  our  stat- 
utes on  the  subject,  as  it  is  only  by  considering  tliem  as 
a  whole,  that  a  satislatlory  result  can  be  attained. 

The  act  was  passed  in  eighteen  liundred  and  seven, 
and  is  entitled  •*  an  a^t  to  render  promissory  notes  and 
cotton  receipts  negotiable,  and  for  other  pur|.0fccs/' 

The  first  section  makes  promissory  notes  neguiiable  by 
assignment,  as  inland  bills  of  exchange,  and  is,  in  sub- 
stance, the  same  as  tlie  well  known  English  act  of  Par- 
liament, of  the  third  and  fourth  of  Anne,  which  was  re- 
pealed In  eighteen  hundred  and  twelve. 

The  second  and  third  sections,  provide  for  the  issuance 
of  cotton  receipts  by  the  owners  of  gins,  and  make  them 
assignable  and  negotiable,  as  promissory  notes. 

"Sec.  4.  That  when  any  person  or  persons  shall,  by 
order  In  writing,  signed  by  his  or  her  proper  hand,  di- 
rect the  payment  of  any  sum  or  sums  of  money,  in  the 
hand  or  possession  of  any  other  persons  whatsoever,  the 
money  therein  specified,  shall,  by  virtue  thereof,  be  due 
and  payable  to  such  pcnson  or  persons  to  whom  the  same 
is  drawn  payable,  and  may  be  put  in  suit  against  the 
person  or  persons  who  may  draw  the  same,  or  against 
the  person  or  persons  on  whom  the  same  may  be  drawn 
(after  acceptance  thereof.)  by  him  or  them  to  whom  the 
same  shall  be  made  payable,  and  recover  damages.  Pro- 
videdf  nevertheless^  that  no  person  or  persons  whatsoever, 
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shall  prosecute  any  suit  against  any  person  or  persons, 
who  shall  give  such  order  for  the  money  herein  men*- 
Honed,  before  the  same  shall  have  been  presented  for  ac- 
ceptance, and  notice  given  of  the  non-acceptance  thereof 
to  the  drawer ;  or  before  the  same  shall  have  first  been 
protested  or  non-accepted,  and  notice  given  thereof  to  the 
drawer,  before  such  suit  shall  be  brought ;  and  if  any 
suit  shall  be  brought  on  any  such  order,  before  notice 
and  refusal  to  pay  as  aforesaid,  the  plaintiff  or  plaintiffs 
shall  be  non-suited,  and  pay  costs. 

"Sec.  5.  That  all  bills  of  exchange,  hereafter  to  be 
drawn  upon  any  person  resident  within  the  United 
States,  and  out  of  this  Territory,  which  shall  be  returned 
protested,  the  damages  of  such" protested  bills,  shall  be 
fifteen  per  cent,  on  the  sum  drawn  for;  and  all  bills  in 
like  manner  drawn  upon  persons  resident  out  of  the  ju- 
risdiction of  the  United  States,  being  protested,  the  dam- 
ages shall  be  twenty  per  cent,  on  the  sum  mentioned  in 
the  said  bills  respectively,  and  all  charges  incidental 
thereto,  with. lawful  interest  as  aforesaid,  until  the  same 
be  paid. 

"  Sec.  G.  Every  bill  of  exchange,  of  the  sum  of  twenty 
dollars  and  upwards,  hereafter  drawn  in,  or  dated  at 
and  from  any  place  in  this  Territory,  upon  any  person 
or  persons  within  the  said  Territory,  and  payable  after 
a  certain  number  of  days,  weeks  or  months  after  date  or 
sight  thereof,  shall,  in  case  of  non-acceptance  by  the 
drawee,  when  presented  for  acceptance ;  or  if  accepted, 
In  case  of  non-payment  by  the  drawee,  when  due  and 
presented  for  payment,  be  protested  by  a  notary  public 
in  like  -manner  as  foreign  bills  of  exchange,  and  the 
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damages  on  such  bill,  shall  be  ten  per  cent  on4he  sum 
drawn  for,  and  shall,  in  every  other  respect,  be  regyla- 
ted  and  governed  by  the  same  laws,  customs  and  usa- 
ges, which  regulate  and  govern  foreign  bills  of  exchange" 
—(See  Toulmin's  Dig.  67.) 

In  determining  tlie  effect  to  be  given  to  this  statute, 
we  must  consider  it  as  a  whole,  and  give  it  such  a  con- 
struction, as  best  comports  with  the  intention  of  its  fra- 
mers,^without  laying  undue  stress  on  particular  portions 
of  it. 

The  counsel  for  the  defendant  in  error,  insists,  that  by 
the  fourth  section  of  the  law  above  cited,  the  legislature 
intended  to  give  damages  of  ten  per  cent  against  the  ac- 
ceptor, upon  the  non-payment  of  the  bill ;  and  it  is  prob- 
able that  the  section,  standing  alone,  would  Justify  such 
an  inference.  But,  upon  examination,  it  is  quite  appar- 
ent that  the  legislature  did  not  intend,  by  that  section, 
to  do  any  thing  more  than  to  provide,  that  when  an  order 
was  drawn,  that  the  sum  drawn  for  should  be  due  and 
payable  to  the  payee,  and  that  he  might  fnaintain  an 
action  against  the  drawer  or  acceptor  and  recover  dama- 
ges, or  in  other  words,  (what,  to  be  sure,  was  quite  un- 
necessary,) to  define  what  should  constitute  a  bill  of  ex- 
change. Having  thus  laid  the  foundation  of  the  system, 
the  legislature  proceed,  in  the  two  succeeding  sections, 
to  determine  in  what  manner  the  rights  and  liabilities 
of  the  different  parties  to  the  bill  are  to  be  ascertained— 
the  amount  of  damages  to  be  paid  on  the  dishonor  of  a 
bill— and  lastly,  that  inland  bills  shall  in  all  respects, 
except  the  amount  of  the  damages,  "  be  regulated  and 
governed  by  the  same  laws,  usages  and  customs,  which  re* 
gulcUe  and  govern  foreign  bills  of  esckangeJ^ 
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Daujages,  other  Ihan  interest,  wijicli  may  accrue,  is 
never,  hy  the  law-inerclmnt,  given  against  an  acceptor 
of  a  bill,  as  such  merely;  though  cases  may  exist,  in 
which  he  mi^ht  be'  liable  to  the  drawer,  in  damages  oa 
some  special  agreement,  to  accept  the  bill.  But,  as  a 
general  proposition,  and  for  all  the  purposes  of  this  case, 
it  may  be  asserted,  that  he  is  not  liable.  His  undertaking 
is  absolute,  to  pay  the  money  to  the  holder  of  the  bill. 
Damages  are  given  to  the  holder,  to  compensate  for  the 
loss  and  disapj  ointment  in  not  rcceivitig  liis  money  at 
the  place  appointed,  and  arises  out  of  the  contract  of 
drawing  or  endorsing  the  bill.  In  England,  the  dama- 
ges are  estimated  at  the  difference  of  exchange  and  ex- 
penses of  re-drawing,  so  as  to  enable  the  holder  to  place 
his  funds  where  the  bill  should  have  been  paid.  But,  be 
the  reason  i  f  the  law  what  it  may,  in  allowing  damages 
on  the  dishonor  of  a  bill,  it  is  certain,  that,  testing  the 
case  by  the  rule  prescribed  by  the  sixth  section,  (the  lex 
mercatoria,)  no  damages  can  be  claimed  against  an  ac- 
ceptor; and  It  would  be  contrary  to  every  sound  rule  of 
construction,  to  maice  the  positive  rule  pointed  out  in  the 
sixth  section, yield  to  the  mere  implication  which  might 
be  drawn  from  the  fourth  section,  uncontrolled  or  unex- 
plained by  the  language  of  the  sixth.  We  are,  therefore, 
of  opinion,  that  damages  cannot  be  recovered  from  the 
acceptor  of  an  inland  bill  of  exchange. 

The  remaining  objection  is,  that  where  there  is  a  spe- 
cial count  on  a  promissory  note  or  bill  of  exchange,  (as 
is  the  case  here,)  and  also  the  common  money  counts, — 
that  it  is  error  for  the  clerk  to  compute  the  damages, 
without  a  nolle  prosequi  being  first  entered  on  tLe  com- 
mon counts. 
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In  England,  the  practice  is,  under  a  rule  of  court,  ta 
require  the  clerk  to  assess  the  damages,  a  nolle  prosequi 
being  entered  on  the  common  coii^is.  But  the  declslod 
of  this  question  does  not  depend  on  the  English  authori- 
ties, but  turns  exclusively  on  our  statute.  "  In  all  actions 
founded  on  any  writing  ascertaining  the  plaintiflf's  de- 
mand, or  sum  sued  for,  if  judgment  by  default,  nihil  dicit^ 
or  by  nan  sum  informalKs,  or  on  demurrer,  be  entered 
thereon,  the  court,  where  the  same  action  shall  be  pend- 
ing, shall  and  may  lawfully  enter  judgment  for  the  debt, 
demand  and  interest  thereon,  to  be  calculated  by  the 
clerk  of  such  court,  »p  to  tlie  time  of  rendering  dama- 
ges, without  the  intervention  of  a  jury  to  enquire  of  the 
damages^'— (Aik.  Dig.  269.) 

It  will  be  seen  by  thi3  act,  that  the  clerk  has  no  power 
to  ascertain  the  damages,  but  on  a  writing  ascertaining 
the  plaintiff's  demand,  such  as  is  described  in  the  first 
count.  The  plaintiff  in  error,  therefore,  cannot,  by  pos- 
sibility, be  injured  by  the  failure  to  enter  a  fwlle  prosequj 
on  the  common  counts;  as  the  oniy  effect  of  retaining 
them,  might  be  to  debar  the  plaintiff  below  from  recov- 
ering any  claim,  which  miglit  have  been  recovered  under 
the  common  counts.  The  former  decision  of  this  court, 
to  be  found  in  Minor's  Rep.  18,  was  founded  on  the  En- 
glish decisions,  and  is  hereby  overruled.  The  ctuse  of 
Knickerbocker  vs.  Golden.  (2  Cowen,  31,)  and  of  Beard 
vs.  Van  Wickle,  (3  Cowen,  335,)  were  maRle  under  a  stat- 
ute  of  New  York,  different  from  ours,  and  therefore  do 
not  militate  against  the  views  here  taken. 

For  the  error  of  the  court  below,  in  rendering  judg- 
ment for  too  much,  the  judgment  is  reversed,  and  this 
•      8  P.  GO 
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«0iirt, proceeding  to  aaiendllie  same, directstliat judgment 
6e  now  eritere  I  for  t\.e  amount  oi'  said  bill  of  exchange, 
tvi til  interest  therept%io  the  time  of  the  rendition  of  the 
judgment  of  the  court  below,  and  that  the  plaintiff  ia 
error  pay.  the  costs  of  this  court. 


KVANS  et  al.  r^,  bolling, 

1,  Where  the  loss  of  an  instrument  prbjioscd  to  be  offered  in  evi- 
dence is  satisfactorily  yrovcd,  the  iaw  permits  secoudary  evi- 
dence to  be  given  of  its  contents.   . 

2.  The  most  unexceptionable  mode  of  proving  the  contents  of  a 
lost  instrument,  is  by  a  sworn  copy ;  and  where  the  copy  is 
true,  it  is  proof  of  the  same  grade,  and  entitled  to  the  tume 
credence  as  the  original. 

3U  Where  the  subscribing  witness  handed  a  boni  to  the  clerk, 
»  who  copied  it— the  copy  made  by  the  clerk,  is  satisfactory  evi- 
dence of  the  contents  oi  the  original. 


4.  But  the  subscribing  witness  -cannot  be  allowed  to  refresh  tiis 
memory,  fits  to  the  contents  of  the  lost  bond,  by  reference  to  the 
•  copy  made  by  the  clerk, 

6.  A  witness,  it  seems,  may  be  allowed  to  refresh  his  memory,  by 
looking  at  a  memorandum  he  made  at  the  time  the  occurrence 
took  place,  to  which  he  is  caljed  to  testify ;  but  must  swear, 
not  from  the  fact  of  his  having  written  it  down,  but  to  the  fact 
itself: 

.6i  Where  one  complains  of  an  error  in  an  inferior  tribunal — to 
be  entitled  to  ledress-r-he  niust  shew  he  is  prejudiced  by  it. 

?•  Eut  where  a  defendant,  in  order  to  make  ont  a  defence,  proposes 
lo  show  that  the  consideration  of  a  bond  sued  on»  is  a  bond 
which  is  lost,  and  in  his  effort  to  show  the  contents  of  such 
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lost  bond^  is  arrested  by  an  improper  decision  of  the  court, — 
these  facts. sufficiently  exhibit  the  pertinency^f  the  proo^  to 
authorise  the  action  of  this  court. 

•  •  • 

Error  to  Sumter  County  court. 

Debt  on  bond. 

This  was  an  action  of  debt,  on  a  writing  under  seal,. 
brought  by  the  defendant  in  this  court,  against  the  plaidE- 
tlffs.  The  pleas  of  nil  debet,  failure  of  consideration,  and 
want  of  consideration,  were  filed,  in  short,  by  consent. 
There  was  a  verdict  and  judgment  for  the  plaintiff  bci- 
low. 

On  the  trial  below,,  a  bill  of  exceptions  was  sealed, 
from  which  it  appeared — That  the  defendants  below  of- 
fered to  prove,  that  the  bond  sued  on  was  executed  la 
consideration  of  a  bond  executed  by  the  plaintiff  below, 
to  Evans,  for  the  sale  of  land  and  other  property.  The 
subscribing  witness  then  proveil  that  the  bond  had  beett 
executed  by  .lohn  H.  Boiling  to  Frederick  P.  Evans. — 

9 

Evans  then  swore  that  the  bond  was  lost,  and  that  dlU- 
geilt  search  had  been  made  for  the  same,  and  that  It 
could  not  be  found— that  no  counterpart  of  tiie  bond  had 
been  taken.  The  subscribing  witness  to  the  bond  thea 
proved,  that  he  received  it  from  the  defendants  without 
alteration,  and  handed  it  to  the  clerk  of  the  County  court, 
to  be  copied  by  him.  The  defendants  then,  offered  to 
show  by  the  clerk,  that  he  copied*  said  bend  as  he  re- 
ceived It  from  the  subscribing  witness,  which  copy  was 
offered  in  evidence,  hot  as  a  record,  but  to  prove  the  con- 
tents of  the  lost  bond:  The  subscribing  witness  never 
saw  the  bond  after  It  was  delivered  to  the  clerk,  and 
never  compared  the  bond  with  the  copy  made  by  the 
clerk,  and  could  not  testify  as  to  its  contents. 
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The  court  held,  that  where  there  is  a  subscribing  wit- 
ness to  a  lost  instrument,  no  other  witness  can  be  intro- 
duced to  prove  a  copy  of  the  .bond,  unless  the  subscribing 
witness  recollects  the  contents  of  the  instruncient,  and 
has  compared  the  copy  with  tbe  original.  That  to  allow 
the  clerk  to  testify  that  the  copy  was  a  true  copy  of  the 
bond)  as  delivered  by  the  subscribing  witness,  would  be 
to  admit  hear-say  testimony,  although  the  clerk  swore  he 
bad  copied  the  bond  as  it  came  to  him  from  the  subscri- 
bing witness.  The  defendant  then  offered  to  introduce 
the  subscribing  .witness,  and  to  allow  him  to  refresh  bis 
memory  from  the  copy ;  but  the  witness  being  asked  if 
he  had  compared  the  copy  with  the  original,  and  having 
answered  in  the  negative,  the  court  refused  to  allow  the 
gubscribing  witness  to  refresh  his  recollection  from  the 
copy,  and  to  testify,  on  the  ground,  that  he  had  not  com- 
pared it  with  the  original  bond. 

These  opinions  of  the  court  were  excepted  to,  and  as- 
signed for  error,  in  this  court. 

ORMOND,  J.— The  loss  of  an  instrument  of  writing, 
proposed  to  be  offered  in  evidence,  being  satisfactorily 
established,  (as  appears  to  have  been  done  in  this  case,) 
the  law  permits  secondary  evidence  to  be  given  of  its 
contentfi.  The  evidence  thus  substituted  from  necessity, 
tor  the  original  itself,  must  always  be  of  a  grade  inferior 
to  the  original ;  and  will  fluctuate,  as  it  is  more  or  less 
certain,  between  the  highest  degree  of  probability,  and 
mere  doubt  or  suspicion.  But'  certainly  the  proof  of 
the  contents  of  a  lost  instrument,  by  a  sworn  copy,  must 
be  the  most  unexceptionable  mode  of  proving  the  con- 
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tents  of  a  lost  instrument.  It  is  indeed  proof  of  the  same 
grade,  and  would  be  entitled  to  the  same  credence  as 
tbe  original,  if  it  were  certain  that  the  copy  was  true. 
In  this  case,  the  court  seem  to  have  considered,  that  the 
Wpy  -could  not  be  read  in  evidence,  because  the  clerk 
who  made  it,  could  not  prove  the  execution  of  the  origi- 
oal  bond.  But  that  circumstance  merely  imposed  on"  th^ 
plaintiffs  in  error,  the  necessity  of  showing  that  the  bond 
thus  copied  was  the  original;  which  was  done  by  the 
'  evidence  of  the  subscribing  witness.  If  these  witnesses 
are  believed,  the  contents  of  the  lost  bond  are  satisfactorily 
shewn;  and  the  court  erred  in  rejecting  th'e  testimony. 

But  the  court  did  not  err,  in  refusing  to  permit  the 
witness  to  refresh  his  memory,  as  to  the  contents  of  the 
lost  bond,  by  reference  to  the  copy  made  by  the  clerk. 

The  question  commonly  arises,  in  cases  where  a  wit- 
ness has  made  a  memorandum  of  some  transaction,  or 
event  about  which  he  is  called  to  testify  :  the  memoran- 
dum is  not  evidence,  but  he  may  look  at  it  to  refresh  his 
memory;  and  must  then  swear,  not  from  the  fact  of  his 
having  written  it  down  at  the  time, — but  to  the  facts 
themselves.  'Now,  in  this  case,  the  genuineness  of  the 
copy  was  not  acknowledged  ;  it  could  not,  therefore,  be 
referred  to  for  ady  purpose  as  evidence. 

It  is  contended  by  the  counsel  for  the  defendant  in 
error,  that  the  materiality  of  the  lost  bond  does  no;t  suf- 
ficiently appear,  to  authorise  this  court  to  reverse  for  the 
rejection  of  the  testimony.  It  is  true,  that  when  a  party 
complains 4n  this  court  of  an  error,  he  must  show  that 
he  is  prejudiced  by  it;  and  we  think  that  sufficiently  ap- 
pears on  this  re:5ord.     The  defence  set  up  was,  that  there 
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was  no  lOrisideraiioQ  for  the  Lond.  sued  on.  To  estab- 
lish this,  they  offered  to*  prove  th^t  the  consideration  of 
that  bond;  was  another  bond,  made  by  the  plaintiff  below 
to  the  defendants,  for  the  sale  of  land  and  other  property. 
The  first  step  in  the  defence,  was  to  establish  th^TBxecu- 
tion  and  contents  of  the  bond;  and  in  attempting  this, 
the  defence  was  arrested  by  the  court.  It  would  have 
been  idle,  and  indeed  quite  irregular,  to  have  offered  fur- 
ther proof,  the  preliminary  jyoof  not  being  allowed  to 
be  made,  upon  which  the  other  testimony  was  to  de- 
pend. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded,  for  further  proceedings. 
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!•  The  only  object  of  an  enquiry  of  damages  after  a  default,  is 
the  ascertainment  of  the  amount  to  which*  the  plaintiff  is  enti- 
tled— as  every  other  matter  is  admitted  by  the  defendant  to  be, 
as  alleged  in  the  declaration. 

# 

2.  An  action  of  trover  cannot  be  commenced  by  attachment;  * 
which,  can  only  issue  on  a  money  demand. 

3.  Where  an  attachinent  issues  on  affidavit  of  a  money  demand, 
a  declaration  subsequently  filed  in  trover,  against  a  defendant 
who  does  not  appear,  cannot  be  allowed. 

4.  But  if  defendant  appear,  and  plead  to  the  merits — he  will  be  too 
late  to  review  the  irregularity,  after  judgment. 

Error  to  Autauga  Circuit  court. 

Trover,  tried  by  Harris,  J. 

This  action  was  commenced  by  procJIs  of  attachment, 
issued  by  a  justice  of  the  peace,  and  returnable  to  the 
Circuit  court  of  Autauga  county. 

At  the  return  term,  the  plaintiflf  declared  in  trover*for 
a  slave,  and  the  defendant  not  appearing,  a  judgment  by. 
default  was  rendered  against  him ;  but  because  the  dam- 
ages were  unknown,  a  writ  of  enquiry  was  directed  to 
be  executed  at  the  ensuing  term.  On  the  execution  of 
the  inquisition,  damages,  to  the  amount  o^nlne  hundred 
and  seventy-two  dollars,  were  assessed;  for  which  sum 
Judgment  was  rendered. 

While  the  enquiry  of  damages  was  before  the  jury, 
the  plaintiff  proved,  that  the  negro  was  in  his  possession 
before  suit,  and  at  the  time  of  the  alleged  .taking,  and 
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also  proved  the  value  of  the  slave :  but  offered  no  further 
proof.  The  defendants  requested  thecourt  to  instruct  the 
jury,  that  as  the  plaintiff  had  failed  to  prove,  that  the 
slave  had  ever  been  in  the  possession,  or  under  the  coa- 
tiol  of  the  defendants;  and  had  proved  no  demand,  he  was 
entitled  to  recover  only  nominal  damages :  this  was  re- 
fused; and  the  jury  were  charged,  that  the  plaintiff  was 
entitled  to  recover  the  value  of  the  slave,  (according  to 
the  proof,)  and  interest.  To  this  the  defendants  excepted; 
and  having  removed  the  suit  to  this  court,  here  assigned 
for  error— 

1.  That  the  court  erred  in  giving  the  charge  stated ; 

2.  In  refusing  to  give  the  one  requested  ; 

3.  That  it  erred  in  rendering  the  judgment; 

4.  That  the  attachment  was  not  issued,  to  recover  for 
any.  demand  authorised  by  law. 

# 
Edwards^  for  plaintiff  in  error. 

GOLDTHWAITE,  J.— If  we  are  to  consider  the  enqui- 
ry of  damages  as  a  proceeding  after  a  default,  its  only 
object  is  the  ascertainment  of  the  amount  to  which  the 
plaintiff  is  entitled ;  as  every  other  matter  is  admitted,  by 
the  default,  to  be,  as  alleged  in  the  declaration.  In  this 
view,  the  instructions  given  by  the  presiding  judge  were 
entirely  free  from  error;  and  those  requested  by  the  de- 
fendant were  properly  refused.  The  judgment,  howev- 
er, cannot  be  supported,  because  a  suit  in  trover  may 
not  be  originated  by  attachment.  , 

There  is  nothing  in  the  statutes,  respecting  this  pro- 
cess, which  authorises  a  belief,  that  the  general  assem- 
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bly  contemplated  its  issuance  for  any  other  than  a  money 
demand.  Such  seems  to  have  been-  the  idea  conceived 
b/the  plaintiff,  for  he  states  in  his  affidavit,  that  the  de- 
fendants are  justly  irjdebted  to  him  in  the  sum  of  nine 
hundred  dollars,  after  deducting  all  off-sets,  &c.  The 
proceeding  subsequently,  by  a  declaration  in  trover,  is  an 
error  which  vitiates  the  proceedings. 

If  the  defendant  had  appeared,  ujid  pleaded  to  the  me- 
rlta,  he  would  now  be  too  late,  to  review  this  irregularity 
In  this,  or  any  other  manner ;  but  as  the  judgment  was 
by  default,  and  the  defendant  has  by  no  act  waived  his 
rights,  he  must  be  permitted  to  avail  himself  of  this 
error. 

In  Cain  vs.  Mather,  (3  Porter's  R.  224.)  it  was  lield, 
that  on  demurrer,  the  court  ought  not  to  look  behind  the 
declaration,  to  ascertain  if  it  be  sustained  by  the  process. 
In  that,  as  in  this  case,  the  suit  was  commenced  by  an 
original  attachment;  and,  in  both  cases,  the  declarations 
are  for  torts  sounding  in  damages  merely.  There,  how- 
ever, the  defendant  appeared, --and  instead  of  pleading 
in  abatement,  or  seeking  to  set  aside  the  declaration  for 
irregularity, — demurred  to  the  cause  of  action  as  stated. 

We  think  it  might  produce  evil  consequences  of  some 
magnitude,,  to  decide,  that  a  party  suing  out  process  of 
attachment  to  secure  a  money  demand,  is  authorised  to 
declare  in  any  action  which  he  deems  expedient.  Such 
a  course  would  at  all  times  leave  an  absent  defendant 
entirely  at  the  mercy  of  the  plaintiff,  as  no  other  enquiry 
than  tlie  value  of  property  named  in  the  declaration 
would  be  before  tiie  jury,  and  as  the  default  in  all  such 
cases  admits  the  entire  cause  of  action  as  stated. 
«  P.  -    70 
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Let  the  judgment  be  reversed  back  to  the  attachment, 
and  the  case  remanded. 


MERRILL  V6',  JONES. 

1.  An  appeal  or  writ  of  error  does  not  lie  from  an  interlocutory 
order  of  the  County  court. 

2^  As  a  general  rule,  consent  of  parties  cannot  give  jurisdictioD 
to  a  court,  which  otherwise  docs  not  ix>ssess  it. 

V 

3-  A  judgment  of  the  Circuit  court,  on  a  writ  of  error,  to  revise 
an  interlocuto7y  order  of  the  County  court,  the  ugh  obtained 
with  the  consent  of  parties,  will  be  set  aside. 

4,  And  where  the  proceedings  in  the  Circuit  court,  might  operate 
-  as  a  bar  to  a  review  of  the  same  matters,  when  property  pre- 
sented, after  Jinal  judgment  below — the  proceedings  will  be  ' 
set  aside,  and  the  writ  of  error  dismissed. 

Error  to  the  Circuit  court  of  Covington  county. 

Writ  of  error  to  the  Orphan's  court,  tried  by  Cren- 

skaw,  J. 

In  this  case,  there  were  two  assignments  of  error — 
one  in  the  Circuit  court,  and  another  in  this  court.  One 
of  the  distributees  of  the  estate  of  an  intestate,  alleged 
in  the  County  court  of  said  county,  that  the  administra- 
tor had  not  made  a  true  and  complete  inventory  of  the 
personal  property  of  .the  intestate,  but  had  omitted  to  re- 
turn sundry  negroes  and  other  property,  and  that  the. 
administrator  had  by  force,  carried  away  from  the  pre- 
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mises  of  the  deceased,  the  stiid  negroes,  without  the  con- 
seat  of  any  one  interested,  &c.— to  which  the  adminia* 
trator  plead,  that  the  negroes  aforesaid  were  not  the  pro- 
perty of  the  estate.  A  jury  were  cnipanneled  to  try  the 
issue,  who  found  the  property  to  belong  to  the  estate, 
and  liable  to  distribution.  Tlie  court,  therefore,  ordered 
the  administrator  to  proceed,  and  make  distribution  of 
the  property  to  the  distributees. 

From  this  judgment,  the  administrator  appealed  to  the 
Circuit  court,  and  assigned  the  foll6wing  errors: 

1.  The  judgment. contains  error,  because,  it  appeared 
from  the  record,  that  there  were  other  parties  plaintiffs^ 
not  jofned  in  the  action; 

2.  It  did  not  appear  by  the  record,  that  the  defendant 
had  the  notice  required  by  law,  to  appear  and  answer; 

3.  Because  the  finding  of  the  jury  was  general,  and 
did  not  find  any  particular  property,  subject  to  distribu- 
tion; 

.4.  Because  the  judgment  was  equally  uncertain ; 

5.  It  did  not  appear  at  whose  instance  a  jury  was 
empanneled ; 

6.  There  was  no  issue  joined  by  the  parties,  for  the 
action  of  a  jury ; 

7.  The  record  was  erroneous,  in  form  and  substance. 
The  Circuit  court  considered,  that  there  was  no  error  * 

in  tlie  record— and  that  the  judgment  of  the  Orphan's 
court  should  be  affirmed ;  from  which  judgment,  plain- 
tiff in  error  took  a  w^rit  of  error  to  this  court,  and  here 
assigned : 

1.  The  Circuit  court  erred,  in  affirming  the  judgment 
of  the  County  court. 
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2.  The  Circuit  court  had  no  jurisdiction,  and  should 
have  dismissed  the  writ  of  error— there  being  no  final 
judgment  rendered  by  the  County  court. 

Cook,  for  plaintiff  in  error. 

GOLDTHWAITE,  J. -The  second  assignment  of  er- 
rors,  we  thihlc,  is  decisive  of  this  case.  It  questions  the 
jurisdiction  of  the  Circuit  court,  and  denies  its  authority 
to  reverse  or  affirm  the  particular  decree  rendered  by  the 
County  court  on  the  matter  then  before  it,  because  it  is 
not  a  final  judgment. 

The  statute  provides,  that  from  any  judgment  or  order 
final,  whether  in  vacation  or  term  time,  an  appeal  or 
writ  of  error  shall  lie  to  the  Circuit  or  Supreme  court,  in 
the  same  manner  as  upon  judgments  of  the  Circuit  courts 
— (Ailc.  Dig.  246.)  ft  is,  therefore,  clear,  if  the  judgment 
of  the  County  court  on  the  matter  before  it  was  interlo- 
cutory,  and  not  final,  that  a  writ  pf  error  or  appeal,  can 
not  be  rightfully  presented ;  but  it  is  supposed,  that  as 
the  present  plaintiff  is  the  same  who  brought  the  cause 
before  the  Circuit  court  by  wrU  of  error,  lie  ought  not  to 
be  permitted,  now,  to  question  the  jurisdiction  of  that 
forum,  to  which  he  has  resorted  for  relief,  when  its  de- 
cision is  adverse  to  his  wishes.  The  general  rule  is  very 
clear,  that  consent  of  parties  cannot  give  jurisdiction  to  a 
court  which  otherwise  does  not  possess  it,  and  the  Su- 
preme court  of  the  Unit<3d  States,  has  in  several  cases 
considered  it  proper  to  dismiss  cases  from  the  court, 
which  were  brought  there  by  writ  of  error,  at  the  in- 
stance  of  the  plaintiff  in  the  court  below,  who  must,  of 
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course,  have  been  active  in  selecting  the  jurisdiction  of 
the  court.  Thus,  in  Winchester  vs.  Jackson,  (3  Crancb, 
514,)  the  plaintiffs  in  error  were  also  plaintiffs  below. 
In  Sullivan  et  al.  ^s.  The  Fulton  Steamboat  Company,  (6 
Wheat.  450,)  the  bill  was  filed  by  the  complainant,  with- 
out sufficient  allegations  to  give  jurisdiction,  and  on  the 
appeal  prosecuted  by  liiu],  the  decree  of  tlie  court  below, 
dismissing  the  bill  gcucrallij^  was  affirmed,  for  the  rea- 
son that  the  Circuit  court  had  no  jurisdiction ;  but  the 
decree  was  modified,  so  as  to  be  without  prejudice  to  the 
complaincuit  on  the  mcrita. 

In  the  case  of  Colden  vs.  Knickerbacker,  (2  Cowen's 
R.  31,)  the  Court  of  Errors  and  Appeals  of  New  York 
dismissed  a  writ  of  error,  and  refused  either  to. affirm  or 
reverse,  for  a  defect  of  jurisdiction;  and  the  decisions  of 
this  court,  have  been  uniform  on  this  subject,  in  all  cases 
where  the  writ  of  error  is  returnable  to  it— (Johnson^s 
adm'r  vs.  Henry,  Minor,  13;  Glover^vs.  Robinson,  ibid? 
101;  McLaren  vs.  Allen,  ibid.  117:  Harris  vs.  Kreps,  ibid. 
184.) 

In  a  case  like  the  present,  an  affirmance  in  the  Cir- 
cuit court,  of  a  case  of  which  it  has  no  jurisdiction,  might 
operate  as  a  bar  to  a  review  of  the  same  matters  when 
properly  presented,  after  a  final  judgment,  and  when, 
in  consequence  of  such  a  judgment,  the  court  would  have 
obtained  the  jurisdiction,  either  by  appeal  or  writ  of  er- 
ror ;  therefore,  a  substantial  reason  exists,  why  such  a 
judgment  of  affirmance  ought  to  be  set  aside,  and  the 
proper  one,  dismissing  the  writ  of  error,  should  be  given. 

The  judgment  of  the  County  court  merely  directs,  that 
the  administrator  of  the  estate  of  Benjamin  Merrill,  de- 
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ceased,  proceed  to  make  distribution,  according  to  the 
statute,  of  tlie  slaves  ascertained  to  belong  to  the  estate. 
Whatever  may  be  the  merits  or  demerits  of  these  pro- 
ceedings,—so  far  as  sliewn,  it  is  certain,  that  this  decree 
was  not  a  filial  settlement  of  the  estate,  as  no  distribu- 
tion is  actually  made  of  it,  among  the  distributees,  nor 
is  there  any  decree  of  a  final  settlement,  ascertaining 
MThat  is  due  to  each  distributee,  or  to  the  defendant  in 
error,  as  the  sole  distributee. 

The  Circuit  court,  therefore,  should  not  have  enter- 
tained jurisdiction  of  the  case,  but  should  have  dismissed 
the  writ  of  error.  ^ 

In  proceeding  to  determine  the  cause  on  the  errors  as- 
signed, an  error  was  committed,  for  which  the  judgment 
of  the  Circuit  court  must  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  dismiss  the  writ  of  error, 
unless  the  record  shall  be  so  perfected  on  certiorari  or 
otherwise,  as  to  shew  a  final  judgment  or  decree  in  the 
County  court. 
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1.  Letters  of  admiaistration  are  but  evidence  of  authority,  and 
an  administrator  may  act  without  them,  if  the  records  of  the 
court  shew  his  appointment. 

2.  Where  an  order  of  the  Orphan's  court  is  made,  requiring  a  de 
fendant  to  appear  in  c#urt,  enter  into  bond,  and  take  the  neces- 
sary oaths  as  admlnis'trator ;  and  in  an  order  of  publication^ 
eighteen  months  afterwards,  he  is  recognised  as  administrator; 
it  will  be  intended  that  he  complied  with  the  previous  requisi- 
tions, and  took  upon  himself  the  administration. 

3.  It  appears^  that  the  law  docs  not  require  either  the  bond  or 
oath  of  an  administrator  to  be  recorded. 

[4.  In  England,  an  examined  copy  of  the  act-book,  stating  that 
letters  of  administration  have  been  granted  to  a  defendant,  is 
proof  that  he  is  administrator — although  no  notice  was  givea 

-  to  produce  the  letters  of  administration.] 

Error  to  Talladega  Circuit  court. 

Assumpsit  against  an  administrator,  tried  by  Judge 
Martiri, 

The  plaintiff  in  error  was  sued  in  the  Circuit  court  of 
Talladega,  as  the  administrator  of  James  Brasher,  senior, 
deceased,  and  pleade'd  (among  other  pleas)  ne  unques  ad- 
ministrator.  To  disprove  this  plea,  the  defendants  gave 
in  evidence,  a  regularly  certified  transcript  of  the  record 
of  the  Orphan's  court  of  Talladega ;  from  which  it  ap- 
peared, that  the  plaintiff  applied  for  letters  of  adminis- 
tration on  the  estate  of  James  Brasher,  senior,  deceased ; 
that  notices  were  Issued  according  to  law  to  the  next  of 
kin,  to  show  cause  why  the  application  should  not  be 
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granted — which  notices  having  been  served,  and  no  cause 
shown,  that  court,  on  the  first  of  September,  eighteen 
hundred  and  thirty-four,  ordered  that  letters  of  adminis- 
tration be  granted  to  the  plaintiff.  On  the  same  day, 
the  court  made  an  order  of  appraisement  and  sale,  and 
that  the  plaintiff  give  bond,  cVc. 

In  April,  eighteen  hundred  and  thirty-six,  the  judge  of 
the  court  made  an  order,  requiring  publication  to  be 
made  in  a  newspaper  for  forty  d#ys,  that  tlie  plaintiff 
would  on  the  first  Monday  in  June  thereafter,  present 
his  accounts  and  vouchers,  for  allowance  and  final  set- 
tlement, ^'C. 

This  is  an  abstract  of  all  the  evidence  introduced,  to 
show  that  the  plaintiff  was  administrator,  as  charged  by 
the  defendants.  The  judge  of  the  Circuit  court  deter- 
mined that  it  wag  admissible ;  and  on  motion  of  the 
plaintiff's  counsel  for  that  purpose,  refused  to  instruct  the 
jury,  that  it  was  not  suflftcient  proof  of  his  being  admin- 
istrator. 

Chilton,  for  plaintiff  in  error., 
Phelan,  contra. 

Phelan,  for  defendant,  thought  tho  evidence  was  proper 
and  competent,  and  proved  that  plaintiff  in  error  was 
administrator,  without  notice  to  produce  his  letters--(2 
Starkie's  Ev.  553,   and  the  authorities  there  cited.     1 

» 

Saunders'  P.  &  E.  504;  8  East,  187;  Butler's  N.  P.  246; 
2  M.  4'  S.  567.)  Hence  the  refusal  of  the  couf  t  to  charge 
as.  requested,  or  to  reject  the  evidence,  was  proper.  The 
other  matters  appended  to  the  order,  granting  letters, 
could  not  vitiate  the  order. 
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COLLIER,  C.  J.— The  admissibility  of  the  evidence, 
and  the  charge  of  the  court,  presents  the  only  question 
for  our  decision. 

Our  statutes  certainly  contemplate  the  issuance  of  let- 
ters of  administration,  to  the  person  appointed  adminis- 
trator, yet,  as  the  letters  are  but  evidence  of  his  authori- 
ty, he  might  act  without  them,  if  the  records  of  the  court 
show  his  appointment,  &c. 

Whether  a  pcrson*appointed  administrator,  may  be 
allowed  to  exercise  his  office,  until  he  has  been  quaJified 
by  taking  the  necessary  oaths,  and  entering  into  bond 
with  sureties,  is  a  question  which  docs  not  necessarily 
arise  in  the  present  case.  The  transcript  contains  an 
order  made  .the  first  of  September,  eighteen  hundred  and 
thirty-four,  requiring  the  plaiatiir  to  appear  in  court,  and 
enter  into  bond  and  take  the  necessary  oaths.  And  as 
he  is  recognised  in  the  order  of  publication,  of  April, 
eighteen  hundred  and  thirty-six,  as  administrator,  we 
should  Intend  that  he  complied  with  the  previous  requi- 
sitions of  the  court ;  the  more  especially,  as  the  law  does 
not  require  either  the  bond  or  oaths  to  be  recorded. 

It  has  been  held,  in  England,  that  an  examined  copy 
of  the  act-book,  stating  that  letters  of  administration  were 
granted  to  the  defendant,  are  proof  that  he  is  adminis- 
trator, although  no  notice  was  given  to  produce  the  let- 
ters of  administration— (See  1  Starkic's  Evi.  248;  1 
Saunders  on  PI.  it  Evi.  504 ;  Elden  \>s,  Keddell,  8  East's 
R.  187;  Davis  vs.  Williams,  13  East's  R.  231;  Gorton  vs. 
Dyson,  1  B.  &  B.  Rep.  219.)  By  the  admission  of  the  ev- 
idence in  the  case  at  bar,  no  injury  could  possibly  result 
to  the  plaintiff;-  if  he  had  declined  accepting  or  acting 
8  P.  71 


5^  REPORTS  OF  CASES  IN 

■ • ■ II  -        _- — . — ^ — m-m-^i^m  m 

Steelman  vs.  Owen. 

under  the  grant  of  administration,  there  could  be  no  dif- 
ficulty in  showing  it.  In  the  absence  of  any  such  coun* 
tervalling  proof,  the  court  should  not  have  instructed  the 
jury  that  the  evidence  was  insufficient;  and  consequent- 
ly, the  Judgment  must  be  affirmed. 
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8p  5nSi 

186    266. 

1.  On  an  appeal  from  the  judgment  of  a  justice  of  the  peacci 
where  the  sum  in  controversy  exceeds  twenty  dollars : — a  de- 
claration, or  statement  of  tiie  cause  of  action,  is  necessary. 

2.  And,  in  such  a  case,  when  the  sum  is  not  ascertained,  a  jury 
must  also  be  impianneled  to  enquire  of  the  damages. 

Error  to  the  Circuit  court  of  Pike. 

Appeal  from  a  justice  of  the  peace. 

This  action  was  commenced  before  a  justice  of  the 
peace,  by  the  defendant  in  this  court,  against  the  plain- 
tiff. There  did  not  appear  to  have  be6n  any  Judgment 
rendered  by  the  Justice,  further  than  might  be  inferred 
from  the  appeal  bond,  which  recited,  that  Judgment  was 
rendered  for  plaintiff  below. 

An  appeal  being  taken  to  the  Circuit  court  of  Pike 
county,— at  the  FpU  term,  eighteen  hundred  and  thirty- 
five,  of  that  court,  an  order  was  made,  referring  the  mat- 
ters in  dispute,  to  the  arbitrament  of  S.  M.  Eviins,  whose 
award  was  to  be  made  the  Judgment  of  the  court. 

At  the  next  term  of  said  court,  a  Judgment,  by  default. 
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was  entered  against  the  defendant  below.  From  thta 
judgment,  a  writ  of  error  was  taken  to  this  court,— and 
the  piaintifT  assigns  for  error : 

1.  That  no  judgment  should  have  been  rendered 
against  the  plaintiff  in  error,  without  an  issue  and  ver- 
dict; 

2.  That  the  court  had  no  Jurisdiction. 

Campbell^  for  plaintiff  in  error. 

ORMOND,  J.— On  an  appeal  from  the  judgment  of  a 
justice  of  the  peace,  when  the  sum  in  controversy,  (as  in 
this  case,)  is  more  than  twenty  dollars,  a  declaration  or 
statement  of  the  cause  of  action,  is  necessary— (See  Roden 
and  others  vs.  Roland,  1  Stewart's  Rep.  266,  and  cases 
there  cited.)  This  has  not  been  done  in  this  case ;  and 
for  that  error,  as  well  as  for  rendering  judgment  by  de- 
fault final,  when  the  sum  was  not  ascertained,  without 
impanneling  a  jury  to  enquire  of' the  damages,— the 
judgment  must  be  reversed,  and  the  cause  remanded. 
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BiiiTiSj  adm'r,  vs.  taylor. 

1.  A  statute  imposing  a  penalty,  must  be  strictly  constnied  and 
closely  followed,  and  the  form  of  procedure,  and  the  measure 
or  description  of  proof  prescribed,  must  be  regarded. 

• 

2.  The  act  which  confers  the  right  on  a  jury,  to  impose  damages 
for  vexatiously,  or  for  delay,  claiming  property  levied  on  under 
execution,  (Aik.  Dig.  168,)  no  where  requires  that  the  jury,  in 
giving  damages,  sliall  express,  by  their  verdict,  the  causes 
which  influenced  them.  • 

3.  //  seenis^  that  a  party  pursuing  a  summary  remedy  given  by 
statute,  must  conform  strictly  to  the  terms  of  the  act,  and  the 
conformity  must  be  shewn  by  llic*  record. 

4.  Also^  that  in  such  cases,  wljeri  submitted  to  a  jury,  on  an  is- 
sue, essential  facts  will  cither  be  intended  to  exist,  or  will  be 
considered  waived : — if  the  record  shew  such  a  compliance 
with  the  statute,  as  is  necessary  to  give  the  court  jurisdiction. 

6.  Where  an  administiator  detains  possession  of  personal  proper- 
ty, to  which  anothei*has  a  ]^aramount  title,  the  owner  need  not 
proceed  against  him  in  his  fiduciary  character,  but  may  charge 
him  personally : — and  the  administrator,  where  the  question  is 
litigated  in  good  faith,  is  entitled  to  bo  reimbursed  his  damages, 
from  the  assets  of  the  intestate. 

6.  And  the  rule,  that  he  who  detains  property  from  the  rightful 
owner,  is  liable, — is  so  strict,  that,  wlicre  there  are  several  exe- 
cutors, and  one  only  has  possession, — he  alone  can  be  sued. 

7.  And  a  defendant  in  detinue,  is  not  allowed  to  give  in  evidence, 
as  he  might  do  in  trover,  that  the  property  was  delivered  to 
him  as  a  pie  Ige. 

8.  Nor  will  it  avail  him,  that  the  property  was  destroyed,  or  died 
after  suit  brought. 

9.  Thus,  an  administrator,  who,  as  such,  interposes  a  claim  to 
property  levied  on  bj^  execution,  will  be  Jiabte.  individually, 
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for  the  forthcominor  of  ihe  property,  even  if  destroyed,  or  if  it 
dies,  after  the  claim  is  interpo;sed,  and  the  property  goes  into 
his  possession. 

10.  It  seems,  that  one,  interposing  sucli  claim,  as  administrator, 
while  incurring,  by  th^  stipulations  of  his  own  bond,  personal  re- 
sponsibility,— might  make  good  the  issue  on  his  part,  by  show- 
ing title  in  his  intestate. 

11.  Where  an  adiriinistrator,  in  such  case,  is  forced  to  expend 
money,  to  i)rotect  the  estate  of  his  intestate — the  court  that 
settles  his  accounts,  can  do  him  justice. 

12.  Where  one,  voluntarily,  with  the  leave  of  court,  and  the 
consent  of  a  plaintitf  in  execution,  substitute  s  himself  in  the 
place  of  another,  as  a  c::iiniant  in  a  proceeding  to  try  the  right 
of  property — lie  cannot  afterwards  be  allov/cd  to  object,  that 
all  this  was  irreouiar. 

13.  In  order  to  comply  with  the  law,  authorising  executions  to 
be  forwarded  to  other  counties,  (Aik.  'Dig.  170,)  the  sheriff 
must  deposit  a  co])y  of  the  execution  in  the  clerk's  office,  of  the 
county  to  which  it  is  sent,  and  mutt  endorse  on  it,  a  copy  of 
the  return  made  by  him  to  the  original — and  unless  this  is 
done,  the  copy  would  not,  in  Uself,  be  evidence  on  a  trial  of 
the  right  of  proi)eriy,  in  the  goods  levied  on. 

14.  But  the  act  is  merely  aflirmative,  and  does  not  exclude  every 
other  mode  of  proving  a  copy  of  tlic  execution.  An  examin- 
ed, or  sworn  copy,  is  admissible. 

15.  Alitor^  where  the  issue  is  nul  iiel  record,  in  which  case,  the 
record  must  be  produced,  sub  pedc  sigilH,  or  otherwise  made 
authentic,  in  itself. 

16.  In  a  trial  of  the  right  of  property,  the  plaintiff  in  execution 
need  not  produce  the  judgment,  on  which  the  execution  issued 
— nor  can  the  claimant  be  allovred  to  litigate  its  regularity  or 
justice ;  or  show  that  the  defendant  in  execution  was  dead 
when  it  issued. 

Error  to  the  Circuit  court  of  Mobile. 

Trial  of  the  right  of  property,  before  Pickais,  J. 
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On  the  twenty -sixth  day  of  May,  A.  D.  eighteen  hun- 
dred and  thirty-two,  the  clerk  of  the  Circuit  court  of 
Monroe,  issued  a  pluries  writ  of  Jieri  facias,  directed  to 
the  sheriff  of  Mobile  county,  requiring  him  to  make  of 
the  goods  and  chattels,  lands  and  tenements  of  William 
IL  Howell,  an  amount  in  damages  and  costs,  said  to  have 

been  adjudged  to  the  defendant  in  error  by  the  Circuit 

• 

court  of  Monroe,  which  Jieri  facias  was  levied  on  the 
twenty-fifth  of  August,  eighteen  hundred  and  thirty-two, 
on  certain  negro  slaves,  as  the  property  of  the  defendant 
therein ;  and  on  the  twenty-ninth  of  September  thereaf- 
ter, they  were  claimed  by  James  Wilkins,  to  be  the  pro- 
perty of  Caleb  Howell,  deceased.  On  tlie  la§t  mentioned 
day,  James  Wilkins  entered  into  bond  with  surety ;  con- 
ditioned that  the  claimaint,  as  administrator  of  the  estate 
of  Caleb  Howell,  should  have  the  slaves  claimed  by  him 
forthcoming,  to  satisfy  the  execution,  in  tlie  event  of  their 
liability  to  the  same.  And  further,  to  "  pay  such  costs 
and  damages  as  may  be  recovered  against  him,  for  put- 
ting in  such  claim  for  delay." 

In  the  record,  and  immediately  after  the  foregoing  was 
found,  8t  bond,  executed  by  William  J.  Bettis,  and  two 
other  persons,  as  his  sureties,  on  the  twenty-seventh  of 
November,  A.  D.  eighteen  hundred  and  thirty-four,  reci- 
ting the  levy  in  eighteen  hundred  and  thirty-two,  on  the 
negroes  claimed  by  James  Wilkins,  and  conditioned  that 
William  J.  Bettis,  administrator  of  Caleb  Howell,  de- 
ceased, shall  have  the  slaves  forthcoming,  to  satisfy  the 
execution  of  the  defendant  in  error,  in  the  event  of  its 
being  determined,  that  they  are  liable  to  its  satisfcu^tlon, 
*^  and  also  such  costs  and  damages  as  may  be  recovered 
against  him,''  (claimant.) 
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Immediately  following  the  above,  was  another  bond, 
executed  by  William  J.  Bettis,  and  three  other  persons^ 
as  his  sureties,  on  the  sixth  day  of  November,  A.  D.  eigh- 
teen hundred  and  thirty  five,  reciting,  as  before,  .the  levy 
In  eighteen  hundred  and  thirty-two,  on  the  negroes 
claimed  by  James  Wilkins,  and  conditioned  that  Williaia 
J.  Bettis,  administrator  of  Caleb  Howell,  deceased,  should 
have  the  slaves  forthcoming,  to  satisfy  the  execution  of 
the  defendant  in  error,  in  the  event  of  its  being  deter- 
mined that  they  were  liable  to  its  satisfaction,  "  and 
shall  pay  such  costs  and  damages,  as  may  be  recovered 
against  him  (claimant)  as  aforesaid,  for  putting  in  f  uch 
claim  for  delay." 

An  issue  was  formed  as  follows :  "  The  State  of  Ala- 
bama, Mobile  county,  Circuit  court.  Fall  term,  eighteen 
hundred  and  thirty-four :  Henry  W.  Taylor,  plaintiflf  in 
execution,  vs.  Janie»  Wilkins,  claimant.  The  plaintiff 
in  execution  avers,  that  the  slaves  Delsey,  and  her  child, 
Lydia,  and  Stephen,  are  the  property  of  William  H.  How- 
ell, the  defendant  in  execution,  and  are  subject  to  the  ex- 
ecution of  the  said  plaintiff."  Signed  by  plaintiff's  at- 
torneys. 

"And  the  said  William  J.  Bettis,  administrator  of  Caleb 
Howell,  comes  and  saith  that  the  said  negroes  were  not 
subject  to  the  satisfaction  of  said  execution,  and  prays 
the  same  may  be  enquired  of  by  the  court,"  &c.  Signed 
by  attorneys  for  claimant. 

At  the  term  of  the  Circuit  court  of  Mobile,  on  the  first 
Monday  after  the  fourth  Monday  of  October,  A.  D,  eigh-. 
teen  hundred  and  thirty-five,  the  following  order  was- 
made :  "in  this  case,  came  the  parties,  by  their  attorneys^ 
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and  it  appearing  to  tlie  satisfaction  of  the  court,  that  at 
a  previous  term  of  ihis  court,  to  wit,  at  tlie  Fall  term, 
eighteen  hundred  and  thirty-four,  thereof,  William  J. 
Bettis  was  admitted  as  administrator  of  said  estate  of 
Caleb  Howell,  deceased,  defendant,  to  defend  said  suit — 
which  order  of  tlie  court  was  failed  to  be  entered.  It  is 
ordered  by  the  court,  thai  said  order  be  entered  now  as 
of  said  term;  and  thereupon  came  the  said  William  J. 
Bettis,  and  filed  his  bond,  which  being  objected  to  by 
the  plaintiff,  is  ordered  by  the  court  now  here  to  be  filed; 
and  for  sufficient  reasons  appearing  to  the  court,  from 
the  affidavit  of  the  claimant,  it  is  ordered,  that  this  cause 
be  continued." 

And  the  cause  being  continued  until  the  first  Monday 
after  the  fourth  Monday  in  October,  A.  D.  eighteen  hun- 
dred and  thirty-six,— at  a  term  of  tlie  Circuit  court  of 
Mobile  county,  then  holden,  was  submitted  to  a  jury, 
upon  the  issue  joined,  who,  by  their  verdict,  found  the 
slaves  in  question  subject  to  the  plaintiff's  execution,  and 
ascertained  the  value  of  each;  and  further  found  '-'ten  per 
cen^  damages,  on  the  amount  of  the  execution,  amounting 
to  one  hundred  and  seventy-eight  dollars,  and  eighteen 
cents.'' 

The  record  tlien,  after  an  entry  of  judgment,  in  the 
usual  form,  as  it  respected  the  slaves,  proceeded  :  "  and 
the  said  plaintiff  recover  of  the  said  defendant,  the  sum 
of  one  hundred  and  seventy-eight  18-100  dollars,  the 
damages  aforesaid,  assessed  by  the  jury  aforesaid,  and 
his  costs,  in  this  behalf  expended,"  &c. 

On  the  trial,  the  presiding  jitdge,  at  the  instance  of 
the  claimant,  sealed  a  bill  of  exceptions;  from  which  it 
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appeared,  that  the  phihitiir  hi  execution  offered  in  evi- 
dence a  paper,  purporthig  to  be  a  copy  of  the  execution 
levied  on  the  property  in  controversy,  though  it  was  not 
certified  to  be  a  copy,  and  was  objected  to  by  the  claim- 
ant. 

Tlie  plaintiff  in  exccmtion  then  introduced  a  witness, 
who  stated  that  ho  levied  the  original  execution,  and  had 
the  same  in  his  haiuls,  when  this  claim  was  interposed: 
immediately  tlicrcaftcr,  he  made  out  the  copy  now  of- 
fered, and  filed  it  in  the  office  of  the  clerk  of  the  Circuit 
court  of  Mobile,  and  returned  the  original  to  the  office  of 
the  clerk  of  the  court,  from  whicli  it  issued.  The  wit- 
ness further  stated,  that  at  the  time  of  the  levy  related 
by  him,  lie  was  a  deputy  sheriff,  but  that  tlie  term  of 
office  of  his  lirinclp-il.  liad  since  expired.  This  evidence 
was  objected  to  by  the  claimaut,  his  objection  overrirled, 
and  the  copy  read  to  tl:e  jury. 

The  plaintiff  then  proposed  to  read  to  the  jury  the  ex- 
ecution, witiiout  prochiclng  the  judgment  on  which  it 
purported  to  liavc  isruiccl.  To  tiiis  tlic  claimant  objected, 
but  his  objection  war.  overruled,  and  the  execution  read 
accordingly. 

The  plaintiff  then  rcixd  to  the  jury  a  transcript  of  the 
record  of  the  suit  on  wh^'ii  the  execution  issued,  which 
contained  no  judgment,  but  a  mere  jncmoranda,  staling 
(hat  there  was  a  verdict  for  plaintiff  for  a  sum  certain, 
^expressing  it.)  followed  by  these  words:  '-judgment  for 
plaintiff  ;"'--wlicreui^on  the  claimant  moved  the  court  to 
instruct  tlie  jury,  tl.at  ••  as  it  was  sliown  by  the  record 
tl^.at  there  was  no  judcrment  rendered  on  the  verdict  in 
said  cn\is(%  {\\i\\  they  mu.^l  finrl  for  the  claimant. "    Wliich 
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instruction  was  refused  by  tbe  court,  who  expressed  the 
opinion,  that  it  was  immaterial  to  tlie  issue,  whetlier 
there  was  a  judgment  or  not. 

The  claimant,  on  his  part,  moved  that  the  defendant 
in  execution  was  dead,  at  the  time  the  execution  issued, 
and  thereupon  moved  the  court  to  instruct  the  jury,  that 
for  that  cause,  the  same  was  void,  and  that  the  jury,  if 
satisfied  of  the  fact  of  his  deatli,  must  find  for  the  claim- 
ant ;  which  instruction  the  court  also  refused. 

The  claimant  off'ered  to  prove  further,  that  the  judg- 
ment had  been  satisfied  by  the  defendant  in  execution^ 
but  the  court  refused  to  admit  such  evidence,  on  the 
ground  that  it  was  not  material  to  the  issue,  which  mere- 
ly litigated  the  fact,  wliether  the  property  in  controversy, 
as  against  the  claimant,  was  liable  to  the  debts  of  the 
defendant  in  execution. 

Whereupon  the  claimant  excepted  to  tlie  opinion  of 
the  court,  in  the  several  points  presented  by  the  bill  of 
exceptions;  and,  to  revise  the^ame,  and  other  questions 
of  law,  arising  upon  the  record,  the  plaintiff  in  error,  as 
administrator  of  William  J.  Bettis,  who  has  died  since 
the  rendition  of  judgment  by  tlie  Circuit  court,  prosecuted 
his  writ  of  error  to  this  court. 

The  assignments  of  error  were : 

1.  The  court  erred  in  rendering  judgment  against 
Willieun  J.  Bettis,  de  io?iis  projirhls^  whereas  he  was  but 
an  administrator. 

2.  The  court  erred  in  rendering  judgment  for  dama- 
ges, against  the  said  William  J.  Bettis,  who  was  not  re- 
sponsible therefor. 

3.  The  court   erred  in   proceeding  to  trial,  when  the 
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cause  had  been  discontinued,  as  to  the  defendant,  Wil- 
kin s.  . 

4.  The  court,  erred  in  the  several  decisions  madCj  as 
shewn  in  the  bill  of  exceptions,  in  receiving  and  rejecting 
evidence,  in  instructing  "the  jury,  and  in  refusing,  as  re- 
quested  by  the  claimant. 

5.  That  the  court  erred  in  the  rendition  of  the  judg- 
ment shewn  in  the  record. 

Slexvart.  for  plaintiff  in  error. 
Campbell  contra. 

COLLIER,  C.  J.— The  assign raent  of  errors  lead  us  to 
consider—  .  ,-.        " 

First— The  regularity,  in  point  of  law,  of  the  verdict 
and  judgment  against  William  J.  Bettis,  as  rendered  upon 
the  trial  of  the  right  of  property. 

Second— Whether  William  J.  Bettis,  was  legally  a  par- 
ty to  the  proceeding  in  the  Circuit  court. 

Third— The  correctness  of  the  several  decisions  of  the 
judge  of  the  Circuit  court,  pending  the  trial  before  the 
jury. 

First — The  plaintiff,  in  the  first  place,  objects  to- th^ 
judgment  of  tlic  Circuit  court,  because  the  jury  find  ten 
per  cent  damages  on  the  amount  of  the  execution,  in  fa- 
vor of  the  defendant  in  error,  without  declaring  by  their 
verdict,  that  the  claim  of  property  was  interposed  "for 
purposes  of  vexation  or  delay.*'  The  section  of  the  sta- 
tute which  confers  the  right  to  impose  damages,  in 
such  a  case,  is  as  follows:  "In  all  trials  of  the  right  of 
property,  asaforeftaid,  when  the  jury  may  be  of  opinion 
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that  the  claim  was  made  to  SLiid  property  for  purposes  of 
vexation  or  delay,  they  shall  have  power  to  give  such 
damages  as  the  case  amy  require,  not  exceeding  fifteen 
per  cent  on  the  amount  of  the  execution." 

It  is  a  clear  rule,  that  a  statute  imposing  a  penalty, 
must  be  strictly  construed,  and  closely  followed  in  its 
application.  The  court  cannot  lessen  or  increase  the 
peualty,  and  if  the  form  of  procedure,- -the  measure  or 
description  of  proof,  are  prescribed, — they  must  be  re- 
garded, or  the' statute  itself  cannot  be  allowed  to  operate 
— (Broadwell  vs.  Conger,  1  Penning.  U.  210  :  Fairbanks 
vs.  Antrim,  2N.  Ilamp.  K.  105.)  rs'ow,  the  act  no  where 
requires  that  the  jury,  in  giving  damages,  shall  express, 
by  their  verdict,  the  causes  which  influenced  them;  but 
it  declares  the  onlt/  causes  that  could  authorise  such  ver- 
dict, and,  guided  by  reason,  we  are  bound  to  suppose, 
that  they  did  not  usurp  a  right,  but  honestly,  entertained 
the  opinion,  that  the  claim  tothe  properly  in  controversy 
was  made  "  for  purposes  of  vexation  or  delay." 

But  it  is  insisted  for  the  plaintiff,  that  the  case  of  Log- 
wood vs.  the  Iluntsville  Bank,  (Ala.  Rep.  23,)  and  the 
subsequent  cases  in  this  court  recognising  it,  are  authori- 
ties, to  shew  the  judgment  in  the  case  at  bar  to  be  erro- 
neous. The  case  mentioned,  was  a  proceeding  by  notice 
and  motion,  under  the  charter  creating  the  bank ;  and 
the  court  only  .decide,  that  a  party,  pursuing  a  summary 
remedy  given  by  statute,  must  conform  strictly  to  the 
terms  of  the  act,  and  the  conformity  must  be  shown  by 
the  record.  That  case,  it  may  be  remarked,  was  a  judg- 
ment by  default:  had  it  been  submitted  tcr the  jury  on 
an  issue,  several  facts,  supposed  to  be  essential,  would 
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either  have  been  intended  to  exist,  or  else  have  been  con- 
sidered as  waived,  and  tlie  record  then  need  only  have 
shown  such  a  compliance  with  the  statute,  as  was  ne- 
cessary  to  give  the  court  jurisdiction.  Tiie  dissimilarity 
of  the  two  cases  is  strikingly  apparent;— in  that  cited, 
the  record  did  not  discover  that  the  court  liad  jurisdiction 
of  the  proceeding— in  the  case  at  bar,  the  right  of  the 
court  to  hear  and  detcri^inc  the  case,  was  undeniable. 
Again :  the  one  is  a  case  sirlctl  juria^  while  the  other  is 
governed  by  more  liberal  rules. 

\ye  have  shown  that  penal  statutes  arc  subject  to  a 
strict  construction,  yet  the  application  of  the  rule  will 
not  sustain  the  objection.  On  trials  at  the  Circuit,  the 
judge  informs  the  jury,  that  if,  in  their  opinion,  the  claim 
of  property  was  made  for  purposes  of  vexation  or  delay, 
they  are  authorised  to  give  such  damages  as  they  may 
think  proper,  not  exceeding  fifteen  per  cent  on  the  amount 
of  the  execution.  Vvhen  the  jury  return  to  the  court  their 
verdict,  by  which  they  assess  damages,  not  exceeding  the 
maxiinuni  authorised,  they  declare  what,  in  their  opin- 
ion, is  the  appiK)priate  measure.  More  than  this  surely 
cannot  be  necessary,  in  order  to  legalise  their  action. 

In  Rountree  vs.  Smith,  (1  Stew.  R.  157,)  it  was  held 
in  an  action  against  a  sheriff  for  the  escape  of  a  debtor, 
that  the  jury  should  expressly  find,  that  such  debtor  or 
prisoner  did  escape  with  the  consent,  or  through  the  ne- 
•gligence  of  the  sheriff,  or  that  such  prisoner  might  have 
been  re-takcn,  and  the  sheriff  and  his  ofllcers  neglected 
to  make  immediate  pursuit.  This  case,  however,  bears 
no  analogy  to-the  one  at  bar,  for  the  statute,  in  totidfun 
verbis,  requires  such  to  ])e  the  PTpros,<iOf]  finding  of  the 
jury. 
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It  is  furthei*  objected,  that  the  judgment  is  irregular, 
in  being  rendered  against  William  J.  Bettis,  in  his  indi- 
vidual capcicity.  for  damages  and  costs,  instead  of  direct- 
ing the  amount  to  be  levied  dc  houis  vifeslalh.  Our  sta- 
tutes no  where,  in  expix.^s  toiMiis,  authorise  the  claim  of 
property  levied  on,  to  be  made  by  an  executor  or  admin- 
istrator, so  that  the  (iueslioa  of  the  personal  liability  of 
the  claimant,  must  be  determined  ])y  a  reference  to  the 
fitness  of  the  thing,  and  the  analogies  of  the  law.  It 
cannot  be  denied,  even  if  an  administrator  incurs  a  per- 
sonal responsibility,  accorduig  tp  tiio  stipulations  of  his 
bond,  that  he  may  make  good  tlic  issue  on  "liis  part,  by 
showing  title  in  ills  iiitcsiate  (Manscll  vs.  Israel,  3  Bibb's 
Rep.  510.) 

To  test  the  question  by  analogy,  -suppose  an  admin- 
istrator to  detain,  in  tliat  charaitcr.  the  possession  of  per- 
sonal property,  to  wliieh  r.noilM?r  ])ci'son  had  a  para- 
mount title.  The  true  ov/iicr  is  not  forced  to  the  neces- 
sity of  asserting  his  ri:;^.t  to  the  //;/^/;^  against  him  in  his 
fiduciary  character,  but  may  ciiarge  him  personally,  upon 
'tbe   ground  of  his  po.-^scriKion..     And  in  this  there  is  no 

•  •  • 

hardship,  for  the  aclinlnirti'ator  may  retain  possession,  to 
enable  him,  if  a  recovery  is  had  against  him,  to  restore 
the  property  to  its  riglitful  owner. 

In  respect  to  the  damcgcs  for  a  detention,  in  legal  con- 
templation, the  use  of  the  thing  \vould  afford  an  adequate* 
indemnification,  and  if  the  question  of  title  was  litigated 
in 'good  faith,  to  protect  th.e  riglits  supposed  to  pertain  to 
the  intestate's  estate,  tlie  rahninistrator,  tho'ughprinlarily 
liable,  might  look  to  that  source  for  reimbursement. 

If  the  lavy  were  oljicrwise,  it  would  frequently  operate 
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injuriously  to  the  true  owner  of  properly.  AVas  the  ad- 
mhiistrator  only  cliargeablc  in  liis  representative  eharac- 
ler,  the  estate  of  the  intestate  could  alone  be  resorted  to, 
and  if  the  property  was  disposed  of  in  the  course  of  ad- 
ministration, before  the  determination  of  the  suit  against 
the  administrator,  so  that  it  could  not  be  reached,  the 
owner  would  be  referred  to  the  estate  of  the  intestate, 
and  if  that  were  insolvent,  he  would  come  in  as  other 
creditors.  But  the  insolvency  of  the  administrator,  when 
charged  in  his  own  ri';ht,  cannot  work  a  loss  to  the 
owner,  as  the  law  authorise:^  the  delivery  of  property 
to  the  plaintiff,  immediately  on  conimencing  his  suit, 
upon  his  indemnifying,  by  bond  and  surety,  the  defen- 
dant; unless  the  defendant  him.>clf  wiU  execute  a  bond, 
with  surety,  to  have  the  property  forthcoming,  to  satisfy 
such  recovery  as  may  be  had  against  liim. 

The  rule,  that  he  who  hiis  the  possession  of  property, 
whicli  he  detains  against  tlie  rightful  owner,  is  liable  to 
an  action, — is  so  strkt,  that  it  has  been  holden;  where 
there  arc  several  executors,  and  one  only  has  the  posses- 
sion, he  alone  must  be  sued  (2  Starkie's  Evi.  494;  1 
Saurid.  on  PI.  iSc  I'vi.  AVA],)  And  a  defendant  w^ill  not 
be  allowed  to  give  in  evidence,  in  the  action  of  detinue^ 
(as  he  may  in  trover.)  that  the  property  was  deliyered  to 
him  as  a  pledge— (Starkie  on  ftvi.  495;  Bull.  N.  P.  51,) 
Nor  will  it  avail  him  any  thing,  to  show  that  the  proper- 
ty was  destroyed,  or  died  after  suit  brought— (Skipper 
vs.  Hargrove,  Martin's  No.  Ta.  Uep.  74  :  Carroll  vs.  Early, 
4  Bibb's  R.  270.) 

Now,  in  the  case  at  bar,  the  claimant  received  tlie  pos- 
session of  the  slaves  levied  on,  and  stipulated  to  pay  such 


576  REPUK'J.S    OK    CASES    IN 

Beltis,  aduiT,  vs,  Taylor. 


costs  and  damar^cs  an  might  be  recovered  against  him, 
so  that  ihc  slaves  may  be  had  forthcoming  to  satisfy  the 
execution,  if  they  are  living;  and  if  they  are  dead,  it  is 
right  that  it  sliould  be  satisfied  out  of  his  estate,  as  he 
wrested  tliem  from  its  operation.  So  far  as  it  respects 
tlie  damages,  it  cannot  be  material,  even  in  an  equitable 
point  of  view,  wlicthor  lie  is  indemnified  to  that  extent  : 
the  jury,  by  their  finding.'  have  said  that  the  claim  of 
property  was  not  made  in  s.'-ood  faith.  The  costs  rest 
upon  the  same  ground,  and  docs  not  prove  that  the  judg- 
ment is  erroneous.  If  the  administrator,  in  such  a  case, 
is  aggrieved,  by  being  forced  to  expend  money  to  protect 
the  estate  of  his  intestate,  the  court  that  settles  his  ac- 
counts can  do  him  justice. 

Second — In  regard  to  tlie  second  point,  we  think  it 
cannot  be  seriously  argued  from  the  record,  that  the  pro- 
ceeding  in  the  Circuit  was  discontinued  by  James  Wil- 
kins,  or  that  William  J.  Bettis  was  not  legally  a  party. 
Bettls  voluntarily,  by  the  assent  of  the  court,  and  with 
tlie  consent  of  the  defendant  in  error,  was  substituted 
for  Wilkins,  and  it  is  not  for  the  plaintiff  in  error  now 
to  object,  that  all  this  was  \xv(^g\\\^ic— consensus  iollit  er- 
7^orem. 

Third  -The  execution  levied  on,-  -the  property  claim- 
ed, it  may  be  repeated, — was  from  ^-  another  county,"  so 
as  to  render  its  return  there  necessary.  The  statute,  so 
far  as  applicable  to  such  a  state  of -case,  is  as  follows: 
"Wherever  property  shall  be* levied  on  by  virtue  of  aa 
execution  from  another  county,  if  the  same  shall  be 
claimed,  and  bond  given  to  try  the  right  thereof,  tlie  trial 
shall  be  had,  as  heretofore,  in  the  county  where  the  levy 
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shall  have  been  made,  and  it  shall  be  the  duty  of  the 
sheriff  to  return  the  execution  to  the  court  from  which  It 
Issued,  with  his  return  endorsed,  and  to  make  out  a  copy 
of  the  same,  and  of  his  return,  and  return  such  copy  to 
the  Circuit  court  of  the  county  in  which  the  levy  shall 
l»e  made,  and  the  copy  of  such  execution,  shall  be  sUCft* 
clent  for  the  court  to  proceed  on,  and  try  the  right  of  the 
property  levied  on."  In  order  to  a  compliance  with  this 
law,  it  is  not  anly  necessary  for  the  sheriflf  to  deposit  a 
copy  of  the  execution  in  the  clerk's  office  of  the  court  to 
which  the  papers  pertaining  to  the  trial  of  the  right  of 
property  are  returnable,  but  he  must  also  endorse  a  copy 
of  the  return  made  by  him  to  the  original :  unless  this 
be  done,  the  copy  made  by  the  sheriff  will  not  be  evi- 
dence in  itself. 

The  act,  however,  it  may  be  observed,  is  merely  affir- 
mative, and  does  not  necessarily  exclude  every  other 
mode  of  proving  a  copy  of  the  execution,  so  that  the  ques- 
tion arises,  whether  the  proof  made,  as  shown  by  the 
bill  of  exceptions,  was  sufficient  for  that  purpose.  The 
deputy  sheriff,  who  levied  the  execution,  states  that  the 
paper  offered  as  a  copy,  was  made  by  himself,  and  that 
he  regularly  returned  the  original  to  its  proper  deposito- 
ry. It  was,  then,  an  examined  or  sworn  copy,  and  ac- 
cording to  all  authority,  is  admissible  on  an  issue  to  the 
Jury.  The  law  is  otherwise,  where  the  issue  is  nul  tiel 
record :  there,  the  record  must  be  produced  sub  pede  si- 
srillij  or  otherwise  made  authentic  within  itself,  and  if  It 
be  of  the  same  court,  it  has  been  sometimes  (though  not 
uniformly)  held,  that  the  record  itself  must  be  inspected 
-^(2  Bacon's  Ab.  612 ;  Burk's  ex'ors  vs.  Tregga'  ex'ors,  2 
8  P.  73        ' 
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Wash.  R.215 ;  2  Saund.  on  PI.  &  Ev.  755,  756 ;  1  Stark. 
Ev.  155,  156,  157;  Geohegan  vs.  Eckles,  4  Bibb's  R.  5.) 

The  remaining  questions  arising  on  the  bill  of  excep- 
tions, are  believed  to  have  been  settled  by  the  decisions 
of  this  court. 

In  Carlton  et  al.  vs.  King,  (1  Stew.  &  Por.  R.  472,)  it'"' 
Vra3  decided,  that  on  the  trial  of  the  right  of  property,  it 
did  not  devolve  upon  the  plaintiflf  in  execution,  to  produce 
the  judgment  on  which  the  execution  issued. 

The  case  of  Hooper  vs.  Pair,  (3  Porter's  R.  401,)  was 
a  trial  of  the  right  of  property  ;  and  the  court  say,  that 
the  statute  regulating  the  proceeding,  directs  that  the  is- 
sue shall  be  so  formed  as  to  try  the  right  of  property.; 
and  it  was  framed  in  such  terms  as  to  present  the  ques- 
tion, whether  the  property,  at  the  time  of  the  levy,  was 
subject  to  the  satisfaction  of  the  execution ;  that  the  sta- 
tute did  not  authorise  an  issue,  which  would  allow  the 
claimant  to  litigate  the  regularity  or  justice  of  the  judg- 
ment of  the  plaintiff  In  execution. 

In  Collingsworth  vs.  Horn,  (4  Stew.  <k  Por.  R.  237,)  the 
claimant  objected  to  a  pluries  execution,  on  the  ground 
that  the  defendant  therein,  was  dead  at  the  time  of  its 
issuance.  The  court  held,  that  the  objection  was  not 
available  for  one  who  was  a  stranger  to  the  execution, 
and  that  being  preceded  by  an  original  and  alias,  was 
not  absolutely  void. 

The  case  of  Perkins  and  Elliott  vs.  Mayfield,  (5  Porter's 
R.  182,)  following  what  was  suppose^  to  be  the  settled 
law  of  this  couit,  decided  that  the  claimant  could  not  be 
allowed  to  insist,  that  the  judgment  was  too  defective  to 
authorise  an  execution  to  Issue.     And  In  Boren  et  al.  vs. 
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McGehee,  (G  Porter's  II.  432,)  it  was  determined,  that  a 
defendant  in  execution  could  not  object  against  a  bona 
fide  purchaser,  at  a  sale  made  under  it,  tiiat  the  judgment 
was  satisfied  before  the  sale,  though  the  satisfaction  did 
not  a|)pear  of  record. 

These  cases  are  deemed  decisive  of  the  present,  and  it 
only  remains  to  say,  the  judgment  is  affirmed. 


WILLIAMS  d^  ivEY,  ex'ors,  vs.  siMi^  et  al. 

1.  Several  joint  executors  were,  at  common  law,  considered  of 
but  one  person. 

2.  At  common  law,  all  the  executors  named  in  a  will,  were  re- 
quired to  join  in  prosecuting  suits,  and  in  actions  against  exe- 
cutors, 7ni£^ht  be  made  defendants — but  in  the  last  case,  all 
who  proved  the  will  were  required  to  be  joined. 

3.  [The  non-amenability  of  a  co-executor  to  the  jurisdiction  of 
an  English  court,  aiibi-ds  no  legal  excuse  for  the  omission  to 
join  him  as  a  party  defendant,  if  he  be  living,  and  has  taken 
upon  himself  to  execute  the  will.] 

4.  [In  England,  service  of  a  writ  may  be  perfected  on  an  absent 
co-defendant,  by  process  of  outlawry.] 

6.  [But  the  American  cases  do  not  support  the  English  rule.] 

6.  The  statutes  of  this  State,  relating  to  joint  obligors,  do  not 
embrace  joint-executors ;  and  are  defective,  ip  not  providing  a 
mode  of  proceeding,  where  a  co-executor  resides  without  the 
State. 

7.  The  non-residence  of  a  co-executor,  is  sufficient  to  relieve  the 
plaintiff  from  the  necessity  of  joining  him  in  an  action'with 
his  eo-execu  tori. 
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Williams  &  Ivey,  ex'ors,  vs,  Sims  et  al. 

Error  to  Pickens  Circuit  court. 

Assumpsit  against  executors,  tried  by  Martin,  J. 

The  defendants  in  error  sued  the  plaintiffs,  as  the  ex- 
ecutors of  Thomas  Ivey,  deceased,  in  the  Circuit  court  of 
Pickens,  on  a  promissory  note,  made  by  their  testator  and 
another. 

The  plaintiffs  in  error  pleaded  in  abatement,  that 
James  Cavat,  together  with  them,  were  appointed  by 
their  testator,  executors  of  his  last  will  and  testament ; 
and  that  afterwards,  on  the  thirty-first  day  of  October, 
eighteen  hundred  and  thirty-six,  the  plaintiffs,  and  Cavat, 
who  is  still  living,  duly  proved  their  testator's  will,  and 
took  upon  themselves  the  burthen  of  its  administration. 
And  fully  to  prove  that  they,  with  Cavat,  are  joint-execu- 
tors, the  plaintiffs,  in  their  plea,  made  profert  of  the  letters 
testamentary,  <fcc. 

The  defendants  in  error  replied,  that.  James  Cavat, 
who  was  alleged  in  the  plea  to  be  a  co-executor  with  the 
plaintiffs,  was,  at  the  commencement  of  the  action,  and 
Btill  continued  to  be,  a  resident  of  the  State  of  Mississip- 
pi, without  the  jurisdiction  of  the  court,  ^•c.  To  this 
replication  there  was  a  demurrer,  which  being  overruled, 
and  plaintiffs  in  error  declining  to  join  issue,  a  judgment 
was.  rendered  against  them  for  the  amount  of  the  note, 
with  interest. 

Phelan,  for  plaintiff  in  error. 
Portevj  contra. 

Phelan,  for  plaintiff  in  error,  insisted  that  the  non-joia- 
dcr  of  Cavat  was  pleadable  in  abatement ~(1  Chitty's 
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PI.  41,  42;  ibid.  392;  6  Term  Rep.  327;  Toller,  471; 
Gould's  PI.  ch.  4,  see.  73 ;  2  Nott  (!t  MeCord,  70 ;  1  Hay- 
wood, 216.) 

The  replication  to  the  plea  was  bad  ;— it  did  .not  admit 
or  deny- the  plea,  (1  Cliitty's  PI.  541,)  nor  conclude  with 
a  verification,  though  introducing  new  matter— { I  Chit. 
541;  Gould,  168.)  The  non-residence  of  a  co-executor 
is  not  matter  in  avoidance.  All  co-executors  are  but  one 
person  in.  law,  (Toller,  37,)  and  must  be  sued,  and  the 
action  cannot  be  discontinued,  as  to  those  not  served  un- 
til after  alias  and  />/wn'c5— (Minor's  R.  77.)  Where  non- 
Joinder  is  pleaded,  plaintiff  must  commence  fresh  action 
—(1  Ghitty's  PL  402.) 

COLLIER,  C.  J.— The  questions  for  our  decision,  are 
presented  by  the  pleadings,  and  are — 

1.  Was  it  incumbent  on  the  defendants  in  error,  to 
join  all  who  had  qualified  as  executors?  or, 

2.  Did  the  non-residence  of  Cavat  relieve  them  from 
the  necessity  of  joining  him  as  a  party  to  the  action,  with 
his  co-executors  ? 

1.  If  a  man  appoint  several  persons  his  executors,  and 
dies,  at  common  law,  they  were  esteemed  as  but  one  per- 
son, in  representing  the  testator— (Wheeler  et  al.  vs. 
Wheeler,  9  Cow.  R.  34:)  and  where  tliere  were  several 
executors  named  in  the  will,  all  must  have  joined  in  the 
prosecution  of  an  action,  as  the  representatives  of  their 
testator— (2  Williams  on  Ex'ors,  1147.)  Thus^  in  Bodle 
vs.  Hulse,  (5  Wend.  R.  313,)  it  was  held,  that  an  action  at 
the  suit  of  one  styling  himself  an  acting  executor^  could 
not  be  maintained,  as  it  appeared  there  were  others, 


5S3-  RcvonTS  OK  CASv:a  in 


Williams  &;  Ivcy,  ''x'or?,  vs,  Sims  ct  ah 


though  they  did  not  act.  Li  such  a  caj^:e,  the  court 
say,  tlic  correct  practice,  v/hcrc  one  renounces  the  execu- 
torship, is  to  prosecute  the  action  in  the  name  of  all  the 
executors  named  in  the  will,  if  living,  and  on  summons 
to  those  who  will  not  join,  tlierc  wi^l  he  judgment  of 
severance,  and  then  those  who  liavc  taken  upon  them- 
selves to  act,  may  proceed  in  their  own  names— (Wentw. 
Off.  Ex.  212;  14  edition,  212,  225;  2  WilMams  on  Ex. 
1188,  note  s.)  The  law,  in  this  respect,  lias  been  modi- 
fied Hy  the  operation  of  our  statutes,  *in  regard  to  the 
qualitication  of  executors, 

Tlie  precise  question  came  before  this  court,  in  Cleve- 
land et  al.  ex'ors,  vs.  Chandler,  (3  Stew.  Rep.  489.)  The 
court  say,  tliat  ''at  common  law,  the  executor  derived 
the  authority  to  administer  the  testator's  estate,  from  the 
will  exclusively ;  probate  was  required,  tha^:  its  genu- 
ineness might  be  ascertained,  and  its  registration  was 
intended  as  evidence  to  the  world  of  who  was  executor. 
It  would  therefore  follow,  thaUas  all  persons  named  as 
executors  in  the  will  derived  a  joint  interest,  they  should 
join  in  the  prosecution  of  actions  in  regard  to  the  estate." 

The  court  then  briefly  considers  our  statutes  in  regard 
to  the  probate  of  wills,  <5'c.,  and  conclude :  *-  From  thence 
it  is  obvious,  that  executors  here  derive  not  tlieir  autho- 
rity entirely  from  the  will ;  and  that  they  are  not  enti- 
tled to  exercise  any  power  as  such,  until  they  have  given 
bond,  and  taken  the  oath  prescribed." 

Thus,  wc  discover  tliat  several  joint  executors,  are  to 
be  considered  as  but  one  person  in  law.  At  common 
law,  all  who  were  appointed  by  the  will,  were  consid- 
ered as  executors,  for  the  purpose  of  prosecuting  suits^ 
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while  under  the  influence  vf  our  stiUutcp.,  those  alone  are 
esteemed  as  such,  who  are  qualifiec]  according  to  the  re- 
quirements. 

According  to  the  English  common  law,  it  is  regarded 
as  settled,  that  in  actions  against  executors,  all  who  are 
named  as  such  in  the  will,  whether  the}'  have  proved  or 
not,  may  be  made  defendants— but  if  they  have  proved 
the  will,  they  must  be  joined— (Lev.  Rep.  161;  2  Saund. 
P.  &  E.  505.)  The  plea  of  the  plaintilTs  in  error,  strictly 
conforms  to  the  authorities  and  course  of  practice  prevail- 
ing in  England;  it  contains  the  tvv^o  allegations  deemed 
essential  there,  viz.,  tliat  the  co  executor  not  sued,  has  ad- 
ministered, and  is  still  alive— {2  Williams  on  Ex.  1188, 
1189.)  This  brings  us  to  consider  the  remaining  ques- 
tion. 

2.  Now,  it  will  follow,  from  what  we  have  said,  that 
the  n,on-amenability  of  a  co-executor  to  the  jurisdiction 
of  an  English  court,  affords  no  legal  excuse  for  the  omis- 
sion to  join  him  as  a  party  defendant  to  an  action ;  if  he 
be  liyingy  and  has  taken  upon  himself  to  execute  the 
will.  There,  the  law  authorises  the  plaintiff,  (though 
he  may  be  unable  to  effect  the  personal  service  of  a  writ, 
by  means  of  what  is  there  called  process  of  outlaicry^)  to 
prosecute  his  suit  to  judgment.  Our  laws,  in  this  re- 
spect, (as  it  regards  executors  and  administrators,)  are 
defective,  in  not  providing  a  mode  of  proceeding,  where 
a  co-executor  resides  without  the  State,  since  it  is  clear, 
that  our  statutes  relating  to  joint  obligors,  &c.  do  not 
embrace  joint-executors,  who  conjointly  represent  the  in- 
terests committed  to  them  by  the  will.  And  the  question 
now  ptesented  for  our  consideration  is,  Does  the  American. 
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decisions  sustain  the  English  rule,  and  should  we  not,  in 
view  of  the  deficiency  of  our  laws,  be  inclined  to  depart 
from  it. 

A  most  industrious  examination  has  enabled  us  to  find 
two,  and  but  two,  cases,  in  which  the  point  came  directly 
in  judgment.  The  first  is  the  case  of  Tappan  vs.  Bruen, 
(5  Mass.  R.  195,)  in  which  3Ir.  Chief  Justice  Parsons  re- 
marked, it  had  been  the  immemorial  practice,  in  the 
service  of  a  writ  sued  on  contract,  against  two  or  more 
defendants,  if  some  of  the  defendants  are  without  'the 
jurisdiction  of  the  commonwealth,  so  that  they  could  not 
be  arrested,  or  have  no  place  of  abode  within  the  same, 
at  which  a  summons  might  be  left  to  cause  the  writ  to 
be  served  on  the  defendants  within  the  State,  and  to 
proceed  only  against  them  for  the  breach  of  the  contract 
by  all  the  defendants;  and  if  The  plaintiff  recover  judg- 
ment, it  is  entered  against  the  defendants  only  who  were 
served  with  process.  This  practice  has  been  found  con- 
venient ;  and  no  injustice  is  done,  because,  if  judgment 
had  been  recovered  against  all  the  joint  debtors,  the 
plaintiff  might  have  satisfied  it  out  of  the  defendants 
against  whom  it  is  in  fact  recovered.  The  practice  had 
its  origin  in  necessity,  as  the  law  of  Massachusetts  pro- 
vided no  mode  of  service  upon  a  debtor  without  the  State, 
who  has  no  place  of  abode  or  property  within  it.  And 
the  court  say  further,  that  it  has  been  extended  to  actions 
against  executors  or  administrators  living  in  different 
States,  as  tl>e  judgment  is  against  the  estate  of  the  de- 
ceased. 

The  other  case  is  Beach  vs.  Baldwin,  (9  Conn.  R.  437.) 
In  this  case,  the  defendant  pleaded,  that  the  testator  ap- 
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pointed  three  other  persons,  together  with  tiie  plaintiff, 
his  executors,  who  proved  the  w^ill  and  accepted  tfte 
trust ;  and  are  still  living.  Tiie  court  lield,  that  the  plea 
was  not  good,  because  it  did  not  show  where  the  co-execu- 
tors resided:  and  because  it  did  not  allege  that  they  were 
such,  at  the  time  when  the  suit  was  commenced.  .  The 
court  reraarived  furtlier.  that  tlic  jurisdiction  of  the  courts 
iaConnecticut,  depends  on  the  residence  of  tlic  parties: 
tlie  principle  of  the  common  la\v  in  that  State,  therefore, 
was,  that  this  fact  must  be  shown  in  the  plea,  however 
the  forms  mlglit  be.  If  tlic  non-residence  of  an  executor 
should  excuse  tlic  omis:;iou  to  join  liim  as  a  plaintiff, 
mucli  more  should  it  dispcui'c  with  tlie  necessity  of  ma- 
king him  a  co-defendant.  Tlie  cuvsos  cited,  we  think, 
furnish  ample  authority  for  us  to  sustain  the  judgment 
of  the  Circuit  court. 

The  fact,  that  process  issued  against  but  two  of  the 
executors,  can  make  no  difference.  Tliere  is  no  autho- 
rity for  discontinuing  as  to  the  executor  not  served,  which 
would  not  warrant  the  omission  to  proceed  against  hinj 
in  the  first  instance.  In  fact,  such  a  distinction  would 
not  harmonise  wMth  the  analogies- of  our  statutory  regu- 
lations, in  respect  to  suits  against  joint  obligors,  &c. 

In  every  view  in  wliich  i\\U  case  has  presented  itself 
to  us,  we  think  the  rule,  as  modified  in  Massachusetts 
and  Connecticut,  far  better  calculated  to  promote  the 
ends  of  justice,  than  tlic  rule  which  prevails  in  England; 
and  hence,  we  are  disposed  to  depart  from  the  latter,  and 
recognise  the  forrper.  Tlic  consequenceis,  that  the  judg- 
incnt  of  the  Circuit  court  is  aflirmcd. 

s;  p.  71- 
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ABATEMENT. 

1.  A  pica  in  abatement  at  the  second  term,  which  is  rejected 
as  coming  in  too  late,  is  no  appearance  to  the  writ. — Jor- 
dan vs.  Bell •     53 

2.  A  defect  in  a  writ  must  be  taken  lEidvantage  of,  Dy  plea  in 
abatement. — ih \ 53 

'3,  Objections  raised  to  the  time  of  filing  a  plea  in  abatement, 
founded  on  the  rules  of  court,  must  be  made  in  the  court 
below,  and  cannot  be  entertained  in  the  Supreme  court. 
McCutcherii  adrrUx  vs.  McOutchen i. 161 

4.  Judgment  for  defendant  on  a  plea  in  abatement,  whether 
it  be  an  issue  in  fact  or  in  law,  is,  that  the  writ  orbill  be 
quashed, — and  a  respondeas  ouster  therefore,  is  not  a- 
warded. — ib 151 

6.  After  judgment  of  respondeas  oiisier,  upon  a  demurrer  to 
plea  in  abatement, — no  other  plea  in  abatement  can  be 
allowed. — Houck  vs.  Scott 169 

6.  Where  one  of  several  defendants,  sued  as  partners,  pleads 
in  abatement,  and  the  jury  find  the  issue  for  the  plaintiffs, 
and  judgment  is  rendered  by  the  court,  for  the  amount  of 
the  plaintiffs'  claim,  the  defendants  cannot  object  in  error, 
on  the  rendition  of  judgment  against  all,  on  the  issue 
formed  upon  the  plea,  the  jury  having  found  no  damages* 
Hobson  4^  Sons  vs.  Emanuel  et  al 442 

7.  A  pica  in  abatement,  that  a  suit  was  pending  for  the  iden- 
tical cause  of  action,  at  the  time  of  the  issuance  of  the 
writ,  is  supported  by  the  production  of  the  record ;  and 
the  replication  to  such  a  plea  should  present  the  issue  of 
nul  tiel  record. — Gaston  vs.  Parsons •  469 

8.  A  defendant  is  entitled  to  judgment  of  non  pros,  where 

no  replication  is  filed  to  his  plea  in  abatement. — ib 469 

ACCEPTANCE. 

1.  A  promise  in  writing,  to  accept  a  bill  of  exchangr  not  in 
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esse,  is,  iti  law,  a  sufficient  acceptance,  if  the  bill  be  ta-  ^ 

ken  on  the  faith  of  such  promise. — Kennedy  vs.  Geddes 

^-  Co 7 263 

2.  A  collateral,  written^  or  a  mere  verbal  promise  to  accept 
a  bill,  made  after  it  is  drawn,  may  also  amount  to  an  ac- 
ceptance.— ih, "^. 263 

3.  But  a  mere  verbal  promise  to  accept  a  bill  of  exchange, 
not  yet  drawn,  is  not  such  an  acceptance,  as  will,  in  law, 
bind  the  acceptor,  even  i^  made  to  the  person  in  whose 
favor  the  bill  is  drawrif*'  2Y». <w -^63 

ACCRETION. — (^V?e  Riparian  Rights.)^       *        .  ^ 

ACTION,  UIGIIT  OF. 

1.  Remedies  for  the  enforcement  of  contracts,  or  to  obtain 
.  compensation  lor  a  breach,  are  to  be  regnlafcd  and  pursu- 
ed according  to  the  led' fori,  and  not  the  law  of  the  place 
where  they  are  made  or  are  to  be  executed.-  Goodman 

vs.  Miinks 84 

2.  Statutes,  prescribing  the  time  within  which  courts  shall 
entertain  certain  actions,  relate  to  the  remedy^  and  a  par- 
ty seeking  that  remedy,  \n\\^i  bring  himself  within^ the 
prescription,  as  limited  by  the  lex  fori, — ih. 84 

3.  A  plea  of  presciption  affirmed  by  a  judgment  operates"  as 

an  answer  to  the  right  of  action  every  where. —  ih 84 

4.  The  discharge*  of  a  contract,  or  a  defence  against  it,  in  . 
the  place  where  it  is  made,  is  available  every  where. — ib.     84 

6.  At  common  law,  actions  that  arise  from  contracts,  lor  the 
payment  of  money,  or  for  the  pcrlormanco  of  duties^, 
where  property  is  in  question,  survive  to  the  executor  or 
administrator— factious  fdr  injuries  (o  the  pei*son,  charac- 
ter or  property  of  individuals,  die  with  the  person. — Nei- 
ties  adivHr  vs.  Barnett 18i 

6.  The  statutes  modifying  this  rule,  do  not  extend  relief  a- 
gainst  the  executor  or  administrator,  for  an  injury  to  per- 
sonal property,  committed  by  the  testator  or  intestate.- 16.  181 

7.  The  statute  of  eighteen  liundred  and  twenty-six,  provides 
that  air  actions  of  trespass  qvare  clan  sum  f regit,  and  ac- 
tions to  recover  damages  for  injuries  to  personal  property, 
may,  if  the  plaintiff  dies,  be  revived  by  his  executor  or 
administrator,  in  the  same  manner  as  actions  on  contracts, 

but  does  not  apply  to  defendants. — ih ^ . .    181 

8.  Trover,  where  property  has  been  converted,  .or  an  action 
for  money  had  and  received,  on  an  implied  contract,  waiv- 
ing the  injury,  may  be  maintained  against  an  executor  or 
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adiiiiiiistrator,  where  the  ])roperty  has  boon  sold  by  a  tes- 
tator or  intestate ;  and  it'  the  property  be  in  specie,  in 
the  hands  oj.  tlic  jx}rsonal  representative,  he  can  be  made  . 
personally  amenable  lor  it.— /7> 181 

9.  But  an  action  of  trespass  proper,  does  not  survive  against 
the  representative  of  the  wrontif  doer,  where  Ct)niinenctd 
in  his  hfe  time  ;  and  in  such  cascthe  representatives  can- 
not make  themselves  parties  to  the  suit. — ib 181 

10. In  general,  if  there  be  a  special  parol  agreement  for  the 
performance  of  any  duty,  no  action  will  lie,  until  the  du- 
ty has  been  actually  performed.— GV:rc{///i  vs.  Klrhy. .   253 

ADMINISTRATION'-    LI'.TTKUS  OK. 

1.  Letters  of  administration  arc  bu^evidcnco  of  ::uthority, 
.and  an  administrator  may  act  witiiout  them,  if  the  re-  ^ 
cords  o^the  court  shew  his  api)ointment. — Hosei/y  adni^r ' 
vs.  Brasher * .* .   55^ 

ADMIRALTY. 

1.  A  denial,  in  a  cas^c  in  admiralty,  of  the  allegations, of  the 
petition  J  and  eOneluding  to  the  couiUry,  is  the  terider.of 
an  issue  to  a  jury,  and  cannot  be  tried  by^  the. court. — 
Gayle  vs.  Preston. 291 

2.  And  the  tender  of  such  an  i^suo  is  a  racjucsi  for  a  trial  by- 
jury,  and  p"?chides  tiio  court  from  djtcrmining  the  truth 

of  the  facts  put  in  issue.--//; 291 

AGENT. 

1.  Where  one  was  employcid  as  clerk  or   agent  to    take 
charge  of  a  mercantile  e^  tablishment  of  comj)lainant,  who 
at  sundry  times  furnisiietl  invoices  ot  goods,  and  refused 
to  render  an  account  of  sales  or  of  monevs  received  —the  ' 
jurisdiction  of  chancery^  is  undoubted.  —  Huhtcd  vs.-  * 
Rabh '. '.' ; 63. 

2.  In  agencie.*?,  includinir  only  a  single  tjj|ins*action,  sucli  as  a 
•  consignment  of  goods,  or  the  delivery  of  money,  to  be  laid 

out  in  the  purchase  of  a  prTrticular  thing,  or  to  be  gaid 
over  to  a  third  person,-  (usuit  at  law  is  maintainable,  and 
if  a  discovery  were  not  desired,  such  a  case  would  proba- 
bly be  only  cognizable  at  law. —  ih 63 

3.  The  affidavit  of  one  who  describes  himseif  as  ajrent  of 
the  plaintiff  in  attachnr^it,.  is  a  siitiicient  compliance  with 
the  statute,  to  warrant  tli.^  issuance  oUan  attach mcnt.-- 
Murray  vs.  Cmir.  d  al 250 

4.  Where  one,  by  his  will,  a[>pointrd  certain  njrents  to  limkc^ 
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a  division  of  Ins  personal  estate,  imd  m  ciise  ut  the  death 
of  either  of  them,  autliorised  the  survivor  to  appoint  oth- 
ers in  the  place  of  those  deceased,  to  assist  in  making  the 
division — a  recital  contained  in  a  paper,  purporting  to  be 
the  evidence  of  such  division,  and  made  by  agents  pur- 
porting to  have  been  appointed  by  the  survivor,  is  not 
sufficient  evidence  of  the  fact  of  the  appointment.  Proof 
of  the  fact,  against  one  not  claiming  under  the  pajx^r, 
purporting  to  be  a  division,  must  be  made  by  evidence 
aliunde, — Mordecai  vs.  Befd 529 

APPEARANCE. 

1.  A  pleiuin  abatement  at  the  second  term,  which  is  rejected 
as  coming  in  too  late, — is  no  apjx^arance  to  the  writ. — 
Jordan  vs.  Bell 53 

2.  Where  the  place  of  holding  court  is  left  blank  in  a  writ, 
and  tlic  defect  is  in  no  way  cured  by  appearance  or  oth- 
erwise— judgment  cannot  be  rendered  for  plaintiff. — 

•    Wras^g'  vs.  The  Branch  Bank  of  AUtbama  at  Mobile,  195 

3.  Where  parties  appear  in  court,  the  necessity  of  the  ac- 
tual service  of  proce5^s  is  dlspen'-ed  with. — Hobso?i  ^* 
Sons  vs.  Emanuel  et  al 442 

4.  And  an  entry  on  the  record,  that  the  parties  came  by 
their  attorneys,  (fcc.  is  sullicient  evidence  of  their  appear- 
ance.— ib 442 

5.  Where  a  defendant  appears  in  court  by  an  rcttorney,  it  is 
immaterial  whether  the  j)roc(  ss  was  served  or  not :  an  ob- 
jection arising  from  a  defective  service  of  proco?^^  is  waiv- 
ed by  a  general  appearance. — Moore  vs.  Philips 467 

6.  Where  the  record  discloses,  that  the  parties  came  by 
their  attorneys,  and  judgment  by  default  was  taken,  not 
because  of  defendants  nmi-appearauce,  but  for  an  oniis- 
sion  to  plead,  an  objection,  th«jt  doiendant  wns  not  legal- 
ly served  with  process,  v/ill  be  unavailable.  —/Z?.. 467 

ASSUMPSIT. 

1.  It  is  competent  for  a  plaintiff,  where  no  special  contract 
■  is  proved,  if  he  have  a  good  cause  of  action,  to  recover 

either  in  a  general  indebiialus  assumpsit^  </uanJnm  me- 
ruit^ or  quantum  valebant^  as  the  proof  may  warrant. — 
Hitchcock  et  al,  vs.  Litkens  4*  ^on 333 

2.  Where  one  man  has  money  in  his  hands,  which  ex  eqno 
et  bono  belongs  to  another,  if  there  bo  no  contract,  modi- 
fying  or  controling  the  i^^^ncral  liability  to  pay,  tlic  person 


entitled  to^  the  money  may  recover  in  an  action  for  mo- 
neylfiad  and  received  to  his  use. — ib 333 

3.  Nor  is  it  necessary  that  there  should  have  been  any  a- 
greenient  between  the  parties,  to  entitle  the  plaintiff  to 
mahitain  this  action — 'for  the  law  creates  the  privity  and 

the  promise. — ib 333 

4.  Ifimoney  be  'given  to  one  person  to  deliver  to  a 
third,  the  right  to  the  money  is  transferred  to  the  latter, 
and  he  may  maintain  action.— 16 333 

5.  Nor  does]the  statute  of  frauds  interpose  a  barrier  to  a  re- 
covery in  such  a  case  -as  the  undertaking  is  not  to  an- 
swer for  the  debt,  default  or  miscarriage  of  another,  but 
to  pay  the  monev  of  another  already  received^  or  when 
received^  to  a  thira  person. — ib 333 

6.  Where  the  execution  of  a  trust  creates  a  mere  monied  de- 
mand upon  the  trustee,  for  a  sum  certain,  or  which  may 
be  reduced  to  a  certainty,  by  a  reference  to  something  else, 
there  is  no  principle  of  law  which  renders  necessary  a 
resort  to  equity. — ib 333 

7.  If  a  contract  under  seal  be  so  executed,  as  not  to  author- 
ise a  party^hijured  by  its  breach  to  sue  upon  it,  he  may 
bring  assumpsit^  and  make  the  contract  inducement,  by 
his  declaration,  or  give  it  in  evidence,  without  noticing  it 

in  the  pleadmgs.--t6 333 

ATTACHMENT. 

1 .  In  a  proceeding  to  try  the  right  of  property,  levied  on  un- 
der an  attachment,  the  court  cannot  reject  an  execution, 
(or  it  would  seem,  the  attachment,)  offered  in  evidence,  on 
the  ground^that  the  lien  of  the  attachment  was  destroy- 
ed by  the  giving  of  a  replevy  bond. — Perine  ct  aL  vs. 
Bdbcock 131 

2^  Notice  to'^defendantj  or  advertisement,  is  not  necessary  in 
a  case  of  attachment  against  an  absent  defendant,  where 
the  judgment  is  not  rendered  until  after  the  expiration  of 
six  months  from  the  issuance  of  the  attachment. — Bick-       ' 
erstaff  vs.  Patterson 245 

3.  Where  the  shetiff  returns,  to  a  writ  of  attachment,  that 
he  has  levied  on  certain  property — it  will  be  intended  that 
the  property  levied  on  was  that  of  defendant  in  attach- 
ment.— ib 245 

4.  Where  judgment  is  not  rendered  in  attachment  against 
an  absent  defendant,  until  after  the  expiration  of  six 
months  from  the  issuance  of  the  attachment,  it  is  no 
Sfround  of  error,  that  notice  was  not  s^iven  to  the  absent 
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ck^rudafit,  uf  llic  i>Jsnaiic(M)t*  tlic  altaclmient,  or  the  pen- 
dency of  the  suit,  either  by  mail  or  pubhcation. — Mur- 
ray vs.  Cone  ct  al 250 

6.  The  affidavit  of  one  who  "describes  himself  as  affcnt  of 
the  plaintift*  in  attaclnncnt,  is  a  sufficient  comphance  with 
the  statute,  to  warrant  ttie  issuance  of  an  attacliment.-  - 
ib 250 

6.  A  privy  in  hiterest  in  attachment,  may  at  all  times  point, 
out  defects  in  the  {)roco<Hhngs,  and  submit  a  motion  to 
quash. —  Planters  and  Merchants'  Bank  of  Mobile  vs. 
Andreics 404 

7.  And,  it  see?ns,  that  the  practice  of  (piashinsf  attachments, 
where  the  remedy  is  unauthorised,  or  the  requisitions  of 
the  statute  not  complied  witl),  ujxju  the^ere  motion  of 
strangers  to  the  record  as  aniici  r:(ri(r,  has  prevailed  so 
long,  that  it  is  not  now  considered  irregular.  -  ib 404 

8.  A  defective  bond  is  not  a  suUicient  cause  for  (juashing 
proceedings  by  attachment,  unless  plaintiff  d(  chnes  ex- 
ecuting a  perfect  bond.-  ib 404 

0.  A  possible  debt,  dop(»nding  uj)on  a  contingency  which 
may  never  happen,  carmot  be  proceeded  on  by  attach- 
ment.— ib 404 

10.  Where  neither  the  writ,  affidavit  or  bond,  allege  that  de- 
fendant's estate  was  attached  to  satisfy  a  contingent  lia- 
bility— it  will  be  presumed  that  the  undertaking  for  which 
plaintiff  seeks  redress,  is  absolute.-— ?A 404 

11.  The  endorsement  on  an  attachment  is  no  pail  of  the  re- 
cord, as  the  law  does  not  re([uire  that  the  cause  of  action 
should  be  so  endorsed ;  and  will  not  be  looked  to,  to  as- 
certain the  nature  of  the  demand,  forming  the  basis  of 

the  attachment. — ib 404 

J 2.  The  object  of  tlie  lifth  section  of  the  constitution,  arti- 
cle on  banks,  was  to  restrain  the  legislature  from  grant- 
ing to  banking  corporations,  errhfsire  facilities  in  the  col- 
lection of  its  debts,  but  does  not  deprive  the  banks,  in 
common  with  other  enditors,  of  the  beneiit  of  process  by 
attachment. — ib 404 

13.  Corporations  allowed  to  sue  and  be  sued,  necessarily 
possess  authority  to  perform  by  their  agents,  sendees  in- 
cident to  the  coniQiencement  or  prosecution  of  suits! — ib,  404 

14.  The  term  person,  m  d  statute,  embraces  not  only  natn^ 
ral,  but  artfjinat  porson^,  imless  the  language  indicates, 
♦hat  it  was  employed  in  a  more. limited  sense,— thetef^e, . 
a  corporation  is  a  person,  within  the  meaning  of  the  j\t- 
tachment  laws.  -77/ 401 
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15.  An  action  of  trover  cannot  be  commenced  by  attach- 
ment ;  which,  can  only  issue  on  a  money  demand.-Mar- 
skall  4*  McLeod  vs.  While " 55l 

16.  Where  an  attachment  issues  on  affidavit  of  a  money  de- 
mand, a  declaration  subsequently  iilcd  in  trover,  against  a 
defendant  who  does  not  appear,  cannot  be  allowed.— 16. .  651 

17.  But  if  defendant  appear,  and  plead  tathe  merits — he  will 

be  too  late  to  review  the  irregularity,  after  judgment.'— i6.  55l 

BA1LME^'T.* 

1.  A  bailment  is  a  qualified,  limited,  or  special  property,  in 
a  tiling  capable-  of  absolute  ownership.— iV^i^'-ee  vs.  To- 
land -. 36 

2.  Neither  the  bailor  or  bailee  of  a  personal  chattel  has  an 
absolute  property  in  the  chattel.  The  property  in  both 
is  qualihed,  and  eac!)  of  them  is  entitled  to  his  action,  if 
the  o:oods  be  dam;ifi::^d  or  taken  awav.  The  bailee  on  ac- 
count  of  his  possrssion,  and  the  bailor,  because  the  pos-*" 
session  of  the  baiUx^  is  imnicdiatcly  his  possession.— i6.  •     36 

3.  Possession  of  lands  by  a  2^uardian  in  socas^e,  is  the  pos- 
session of  the  ward  :  the  possession  of  a  bailee  is  the  pos- 
session of  thti  bailor,  and  the  possession  of  a  guardian,  is 
also  possession  of  tfic  ward.— //y 36 

4.  If  a  chattel  be  found,  and  not  couA'crtcd  to  the  use  of  the 
finder ;  or,  if  it  be  hired,  or  loaned,  or  otherwise  bailed  ; 
it  docs  not  thereby  become  a  chose  in  action  ;  and  if  it 
belong  to  a  woman  who  marries,  her  riijht  immediately 
vests  in  the  husband,  at  least  so  far,  that  if  she  dies,  it 
will  survive  to  him.— T^- 36 

6.  Cases  of  bailment  and  unwritten  contracts,  when  the 
contract  is  rj:jn'css{J,  and  thc.duties  defined,  are  not  open 
contracts  in  the  view  of' the  statute  of  limitations,  and 
therefore,  actipns  fmuided  on  them  are  not  barred  in 
three  ycars.--3A///Ty5  adinr  vs.  jSIasoifs  adm'r 213 

6.  The  maMim  of  the  law,  that  the  right  to  personal  prop- 

erry,  draws  to  it  the  possession,  is  true  only,  when  the 

possession  by  another  is  consistent  with  the  possession  of 

the  owner,— as  in  the  case  of  a  bailment.— Groorfi/?yn  vs. 

.  Lloyd, 237 

« 

BANKS. 

1.  The  object  of  the  fifth  section  of  the  constitution,  article 
on  banks,  was  to  restrain  the  legislature  from  granting  to 
banking  corporations,  p.vclnsh'e  facilities  in  the  collec- 
tion of  its  debts,  but  dors  not  deprive  the  banks,  in  com- 

«  P.  75 
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mon  with  other  creditor:?,  of  tlie  benelit  of  process  by  at- 
tachmenh — The  PlantLV^"  and  Merchants'^  Bank  vs. 
Andrews 404 

BANKS,    MOTIONS    BY. 

1.  la  a  summary  proceeding  on  a  bank  nolice,  every  thing 
necessary  to  give  tJie  court  jurisdiclion  and  to  sustain  its 

,  judgment,  must  appear  on  tiic  record. — Bates  vs.  The 
Planters'  and  Alerchants'  Batik 99 

2.  And  where  tlio  record  does  not  slicw  that  the  certificate 
of  the  President  of  the  bank  was  prc(hiccd  and  shewn 
to  the  court,  it  has  no  juribJictl(ni,  and  judgment  cannot 

be  rendered.— /Z^ 99 

3.  Such  ccrlilicaie,  apj^r^nded  to  a  nuiicc  to  defendant  at- 
tached to  the  tran-cripr.  is  no  ]}art  of  the  record  -no  ac- 
tion of  the  court  a;)i)earin;:C  to  liave  bc\ni  had  on  it.— 16. .     99 

4.  The  charter  of  tho  Pianter^'  aiiJ  .'.  Icicliants'  Bank  of  Mo- 
bile, does  not  cfivo  t!ie  ri^-'it  to  t!io  ba;i!v'.  to  recover  on 
notes  or  bills  held  bv  thj.ii,  uulco  such  notes  and  bills 
are  madj  n3:::otia')Ic  ar.d  payaiilo  at  tiiat  ]:articular  bank. 
Levert  vs.  Jlic  rhii:!ii\s  anl  M  .'rcJurnts'  Ban/: 104 

5.  And  iu  sucli  cases,  t!io  n  c.^rrd  must  s!;e\v  that  the  note  or 
bill  on  which  the  roinedy  is  sonaht,  was  made  payable 
and  negotiable  at  tho  1) mk.— //y 104 

6.  The  notice  issued  to  dcifen Jant,  ai.d  atfa/hed  to  the  tran- 
script, is  not  considertMl  as  })art  of  t'lj  record, — so  as  to 
shew  the  right  of  the  bank  to  recover  on  motion. — /6... .    104 

7.  The  act  of  tho  thirtieth  Juno,  ci:r:itoen  hundred  and 
thirty-seven,  gives  the  remedy,  by  motion,  to  the  bank, 
only  on  notes  and  bili>,  tiiC  fut;ue*ac:|nisitiou  of  the 
banks. — ib 104 

8.  The  remedy  by  motion,  hAna;  in  derogation  of  the  com- 
mon law,  cannot  be  inferred,  unless  tlie  party  claiming 
the  benefit  of  it,  shews  affirmatively  tliat  he  is  entitled  to 
it— ib ; 104 

9.  The  bank  canhot,  as  endorsee  of  defendant,  maintain  a 
proceeding  against  one  (not  tlie  maker)  as  the  endorser  of 
a  note,  made  payable  to  the  order  of  tiic  maker. — Lea  ^* 
Xtunfrdon  vs.  The  Branch  Bank  of  Mobile 119 

10.  And  the  certificate  of  the  President  of'the  bank,  that  the 
paper  sued  on  is  really  and  bona  fide,  the  property  of  the 
bank,  will  not,  of  itself,  give  title  to  the  bank,  of  the  pa- 
per 5ucd  on. — ib 119 

11.  The  legislature,  in  requiring  such  certificate,  did  not  in- 
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tend  a  grant  of  power— only  a  limitation  on  a  power  al- 
ready given.— i6 119 

12.  The  statute)  aiithorizin:{  summai  v  proceedinsfs  bv  the 
banks,  in  collecting  cluinu  tin  v.-  t...:n.  requires  the  court 
to  impanel  a  jury  to  try  tire  issue,  where  the  claim  is  con- 

,   tested.— C«;t//  vs.  The  Bank  of  Mobile.. 360 

•13.  In  cases  where  ba'ijc  debtor.-^  are  proceeded  acjainst  sum- 
marily  by  notice,  the  juclguieiit,  whether  by  default  or 

•  otherwise,  must  shew  ailiruinlivuh'  every  fact  necessary 
to  give  the  court  jurisdictiou  ;  and  in  judgments  by  de- 
fault, the  liability  of  the  defjiiclev^it  for  the  debt  must  be 
also  shewn.—/// ,  • 301 

14.  But  where  an  is>ue  is  mac-.-  u]>,  tlicj  verdict  ascertains 

the  defendant's  licibility,  v:^  In^otiier  cases.— /6 361 

15.  A  notice  in  writinir.  w.Jnch  so  lar  ideniilies  the  debt  for 
which  jud<4*n:eiit  v.i'l  he  ir.'jvtd,  as  to  alFord  reasonable 
certainty,  i>  suilicjcnt.— .7; 361 

16.  A  corporatic;  can  do  an  act  in  pah^^  by  an  attorney  in 
fact ;  and  lo.  an  attorney,  act  ;:i;r  on  behalf  of  a  bank,  may 
give  the  Dotice  to  a  l^anl;  (■  l;!'...",  re';uired  by  statute,  pre- 
vious to  a  motion  for  jud  :!il  \ii.—i!) 361 

17.  And  such  notice  \\y:d.  r.et  be  ii::der  t:ie  seal  of  the  cor- 
poration.—//;   362 

18.  The  ancient  rule  applied  to  criVno  rat  ions  existing  by  the 
common  law.  tliat  they  con'd  oniv  act  by  their  common 
seal,  ha-Niioanolication  to  cer!v.ra:i-;.ns  created  by  statute. 

ib ^^ \ 362 

BEaUEST. 

1.  Where*prop:rty  iG;:>ivt'n  or  be  ,i;'alli":d  to  a  married  wo- 
man witiiout  any  enalii'CcUieij  of  the  manner  in  which  it  is 
to  be  posic-jsed  or  enjoyed,  it  \'i\':\>i^  .su!)jeci  tv>  l.he  ordinary 
leofal  and  marital  ri.'^e.ts  of  t!:e  \\\\'ihi\VA\.--Lamh  tnisfec, 

vs.  Wrap!'!:!!'  cau^  ;SV  ;.•.'•  ^/ 73 

2.  But  if  it  aj:»pear  fr.-n  t':eLl'.  cl!,  e:- ri.':(  r  i::strumcnt  which 
transfers  tlv?  property,  i:.et  it  v/::  ^  tl.o  i:aentiori  of  the  do- 
nor or  testat:)r,  ti::it  t': :;  wile  .«■!:,)::!([  have  a:i  estate  there- 
in to  her  own  f^e-\'r;r:'  ^  i:^  e  a.:d  d:  ■:  );>-a'  si:c!i  intention 
shall  take  cllect,  if  it  be  feir'y  and  e'cariy  cxprLJ::scd.— 2*6.     73 

3.  Where  the  terms  eLi}):()yed  l-y  llie  djnor  or  testator,  in  a 
gift  or  be(]uest  to  an  uninani'-d  wo-nian.  are,  that  the  pro- 
perty shall  be  '-ai  her  own.  disp.ysa',''  or  --for  her  sole  and 
separate  use,"  the  property  will  vest  absolutely  in  her  as 
the  owner,  and  it  will  be  subject,  upon  marriage,  to  the 
marital  riirht!*  of  the  husband.—/^ 73 
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4.  Much  stronger  terms  are  required  to'  indicate  the  inten- 
tion nl  a  doiior  or  testator,  to  continue  a  distinct  estate  in 
an  un.narried  woman,  alter  she  shall  ccrne  under  the  pro- 
tection and  control  of  the  husband,  than  in  the  case  of  a 
gift  or  bef][L'est  to  a  married  womaa.—ib 73 

5.  Where  thers?  is  no  indication  of  an  intention,  in  the 
deed  of  gift  of  slaves,  of  a  flither  to  his  son-in-law,  in 
trust  for  his  dauoMer,  that  she  is  to  have  the  slaves  at 
her  own  disposal',  or  tor  her  own  use,  and  as  her  separate 
property;  and  no  tern:s  to  inhibit  tlie  husband  from  dis- 
posing of  the  slaves,  air.:»inst  the  consent  of  the  wife,— 
the  husband  must  be  taken  !oliavc  accjuircd  an  estate  for 
the  life  of  his  wife  in  the  s'nves,  untrammcled  by  any 
right  of  the  wife  to  dispose  of  t.^^em;  and  the  interposi- 
tion of  a  trustee,  or  tlie  fact  of  tho  daughter  being  mar- 
ried at  the  time  of  the  gift,  can  make  :^o  difrerence.--i6. .     73 

6.  And  where  a  life  estate  only  is  vested  ni  the  daughter, 
with  the  fee  to  her  children— the  children,  u  there  be  any, 
may  have  recourse  to  a  court  of  e(inity,  even  vduring  the 
hfe  of  the  mother,  to  prevent  the  removal  of  the  slaves, 
soastolput  in  jeopardy  their  eventual  interest. — ib...^  ...  74 

BILL    OF    EXCHANGE. 

1.  The  liability  of  the  drawer  or  indorser  of  an  inland  bill, 
is  fixed  on  presentra^^nt  for  accei)tance  or  payment,  and« 
notice— but  damages  alone  accrue  on  the  protest.— Jor- 
dan  vs.  Bell 53 

2.  And  an  averment  in  the  declaration,  of  protest,  is  neces- 
sary to  authorise  damages  to  be  given.~2'6- 53 

3.  But  the  computation  of  daniagts  l)y  the  clerk,  without 
the  averment  of  protest,  is  a  mere  clerical  error,  which 
may  be  corrected  in  the  court  below ;  or  in  this  court,  at 

the  costs  of  the  plaintiff  in  error. — ib 53 

4.  Where  A  endorses  a  bill  of  cxchaiVo  in  blank,  with  an  un- 
derstanding  that  it  is  to  be  accepted  by  B.  and  this  un- 
derstanding is  communicated  to  O,  who  purchases  the 
bill,  before  the  purchase;  and  tlie  bill  is  not  accepted  by  B, 
but  by  some  other  person,— A,  the  endorser  is  not  hable  on 
his  endors^^ment,  to  C,  tlie  holder.--/^/ «*e  vs.  The  Bra7ich 
Bank  of  Mobile , ^ 108 

6.  The  acceptor  of  a  bill  is  primarily  liable  to  pay  the  bill,  - 
and  the  drawer  and  the  endorser,  if  the  proper  steps  are 
taken  to  charge  them,  are  liable  on  the  default  of  the  ac- 
ceptor—but the  endorser  is  liable,  in  no  instance,  to  the  ac- 
ceptor, unless  in  case  of  an  acceptance  for  the  honor  of 
Ihe  endorser.  -t6 108 
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6.  There  is  no  obligation  to  active  diligence  on  the  part  of 
the  holder,  in  smng  the  accentor,  and  tlie  holder  may  for- 
bear the  eni[)loyinont  (-i'  cuuicivo  uicasurcs  as  long  jis  he 
chooses,  it  he  doc^i  not  agroo  to  givo  time,  so  as  to  sus-  . 
pend  liis  remedy  against  the  acccj-tor,  to  the  prejndice  of    . 
the  partieswho  are  i^econdarily  liahic. — ib 108 

7.  But  an  agreement  between  the  lioidcr  of  a  bill,  and  the 
acceptor,  that  the  holder  will  not  look  to  the  accej/or  for 
payment  of  the  bill,  until  th(i  holder  has  exhausted,  with-  . 
Out  success,  the  legal  renu-dics  iiirjiinst  the  endorser,  will 
operate  to  discharn^e  the  endors^a'.— /// ^ 108 

8.  Notice  by  an  endorsor,  wlio  has  |  aid  a  bill  of  exchange 
in  bank,  that  lie  will  move  for  judgment  a/ainst  his  prin- 
cipal, at  next  term  of  the  court,  loses  its  efficacy,  by  a 
failure  to  proceed  on  it,  at  the  term  fixed  for  its  return. — 
Parsons  ^y  Co.  vs.  JjCc  i!y  Aurion 125 

9.  Such  a  notice  is  entirely  under  tlie  control  of  ttie  party 
issuing  it,  imtil  he  shall  move  upon  it,  and  cannot  be  re- 
garded as  jjroresSj  matUrrov  tliii.ir  dapcndlng':  and  con- 
sequently is  not  continued  m  force  by  the  statutes,  which 
provide  for  cases  of  failure  to  hold  a  court,  or  dispose  of 

the  business  therein.—//; , 125 

10.  Protest  is  not  necessary  to  enable  a  plaintiff  to  maintain 
an  action  on  a  promisstny  note,  or  inland  bill  of  exchange 
--and  where  an  averment  of  j)rote?t  is  made  ;  the  fact  be- 
mg  immaterial,  is  not  necessary  to  be  proved.— iVa;?^  vs. 
Gordon 142 

ll,'*The  statute  of  this  state  does  not  destroy  the  distinction 
Which  the  law'mercluuit  recognises,  between  foreign  and 
inland  bdls  of  exehano^Oj  and  promissory  notes,  nor  does 
it  make  the  same  rules  applicable  to  their  securities. — . 
Qniglef/j  aditix  vs.  Prim  ruse *..••••.... 247 

12.  The  terms  of  the  statiit.3  are,  that  the  law  m?rchant,  ap- 
plicable to  each  several  c'ass  shall  prevail,  instead  of  the 
provisions  previously  in  force  in  this  htate,  w^itli  relation 

to  assignable  securities.— /i; • .  247 

13.  No  authority  is  given  by  statute  to  a  notary  public,  to 
certify  a  fact  in  regard  to  a  bill  of  exchange,  independent    , 
of  the  protest, —  W/ii/inan  c^'  Hubbard  vs.  T/ie  Fanners 
Bankoj  Chatiahoochie 258 

14.  If  written  evidence  bo  ])y  the  court  improperly  suffer- 
ed to  go  to  the  jury,  to  prove  a  fact  indispensable  to  sup- 
port the  action,  and  competent  evidence  conclusively  pro- 
ving the  same  fact,  be  aiterwards  offered  and  received— 
the  error  of  ad  nitting  the  improper  evidence  is^not  cur- 


eJ.  And.  m  huch  case,  IIkj  error  of  allowing  the  impro- 
per wriltJH  ovidi^ncv^,  culi  or.]y  bo  cured  |jy  withdrawing 
from  the  yivy  t!  o  wrii  ..:i  •.  i  :  :  o  )  f- ."..r.  d.  n--  it  cannot 
be  k!i(n;'.:i  v/:.:<\.  c;i"  L;,- t  .  •   i!    .1    :■!    :  rj'.  Jh:;  liio  fact, 

was  rLKv  J  0.1  t  )  ;:  ::,^   ::i  :!:  .•  :''"t'  ..:.— «"'j 258 

15. Each  party to\'v hi!"  cl  cxc. :::::;_■  ov  ]  i.):i:i'. :  '^  ry  note,  whe- 
ther hv  ondor.-;.'iii.Mi  or  ni  .:•  il-jw:-^'.  ijd^'.  m  all  cases, 
iitUii  the  (lav  i\\\  r  i.-^  !  :iJ  'r.  -:  iv.d  ::;/i:c.\  to  i:ive  or  for- 
ward  notice  t )  ]n>  \:i\  >r  l^j.'"::;;*.  :;':d  t^,)  c'i,  till  noticti 
reaches  tlic drawer.---. '6 258 

16.  A  promise  in  \v:iL;:  r,  !;>  ri:<"\  I  :i  1 1  '  ci' ( ...  .':iUi;.:e  not  in 
cssf?j  is,  in  law,  a  ^l•^•ii:•e  -t  rj-  .•  •^l*.:.  •  ',  u  L.o  biJ  be  ta- 
ken on  t!ijlaithof  :::\'S.:  j:;.^   ;:  J.-    A  ::,r.J/  v:s.  (Jcddcs 

c^  Co \ 263 

17.  A  Cl)l!a^.r:l^  vrl':  .?.<';  a  ;  i,. .:  v  :'  i  ;  r  i-  i  •  to  accept 
a  bill,  mad  ?  a'^^/r  it  ;.  /  \.".. ::.  :  :  'a-  ;i  -i:-!  t  .j  an  ac- 
cepta:ice.     .' '; 263 

18.  Unt  a  ni.r.  \.\\\\\  '  x  .  '  '  ^  w.  ■  ■  t  a  !•  !  c^  (^ycl.ansfe, 
not  yet  dra.vn.  \  -  v.  :  _  ::,:  :>  ^  L-  '  s  ci ;  w:  ',  m  law, 
bind  tlie  ace  \-  r,  ..  .  .:  ^^  r.:;  "  i.  T.  .:  o:i  m  whose 
favor  the  bii!  iJ-jd.:.'.;.:.  -  ."• ' '. . .   263 

19.  A  declaialijn  :::\Li:i  l  vIj.'  .  !.;:!.  a  d:::\ver  of  a  bill, 
whic'i  do.^;  nut  a...v  *  •  :■  -':.  :-  !  r  •  a'-rnt,  and  no- 
lice  of  re'insa'.  ii  i-  !.  .i  -'  /«:'  e. . .'   u  !j  !n  c  ri;M'.~;SV;H7A 

^-  .lA7/r/;.  \;:.  A   .'/; 5fl3 

20.  Where  one  draw,  a  b:  in"  ;:::  :  \  :v  !  acr  -^  t-t  )!.,  and  is 
aftei  war  Js  8u<  "!  :■•  :';:r.-.'  :\':;!    :r-'i  ^.:' '  :•  .".    ;N-!i:MviIl 

be  habl«*,   v/il'"--<i  :.  ti    •  <  i'  :^  j  ;*  ;.    .  m,  ns  it  was  his    \ 
duty  to  ])rovidj  i-^v  :!..^  ■  :  /..    lA  •/-:  i\.c  i. :.',— a!:-.!  I.:c  must 

have  hnd  i-nr^-w'  •^••- '  !'.;!•.  ^t  w;  ; ::  :  iiM— /.; 503 

21..  Where  a  jnd  f'.ie.it  ij;;::  >'  '  iv  ^■r^\\i:v^  tlian  tlje  a- 
m:uint  du':',  a  n/'l'-vi  h ;  ;'  ;"  :  :  '.iv.A  '.  4*  n  ;.■  w  trial,  will 
be  re!uj?ed,  on  c-'::C['..::  :'  i!  ^  :.i:.l:  .'  re  i:  t!  e  (xc  j-g. — 
ib 503 

22.  And,  in  skc'i  a  >.n  \\  l."  li;:'  e  :!  :  :e  e.:  e'lli-  n  for  more 
than  tiie  amo'int  di;  :  eii  I'i  )  '/,..'.  ..::it,  t  ::^  n.::;::dy  is  to 
supersedt.'  the  c\vc\[\  ;:.-  ." , 503 

23.  Inland  bids  of  i.::. !.  ,  ;  ;\  i.i  t  J.:  ^liite,  a:\'  rc-jnlatcd 
and  I'^overncd  bv  t'-e  :.a::..!  ::.\.  ^■,  li.re;;.'  •  a!id  customs, 
which  r(\ir>i!ai  ^  ai^d  r.;  v  i'  :  is  z;  i  hi  ::s  v:f  ^  xcl'ati^:'',  ex- 
cept in  the  aij:or,i:t  of  d:r'  ••.  y^.—^  :..:./!■:/:  xj.  llic  Far- 
mers^ JBcui:.'  of  drtLcr'i  ■■•/'. 'c 539 

24.  Damasres,  oth.er  than  int.'r.-.st,  are  ne\  v-r  ^-ivcii  by  the 
law  merchant,  against  an  acceptor  of  a  hi!! — as  accq:)tor 
merely.— /6 / 539 


25.  In  Eiiiifland  the  duniai'vs  arc  e'sliniatcd  at  the  tllffercrx'C 

of  excl!an2:v\  and  l!n?  c.x:  in.-es  of  foi  \var(lini;.--?6 539 

26.  Where  tiic  c  nii;;i!);)  iii  i.n'v  ci:;jiit-?  uw  at'ilud  lo  a  cor.Lt 
on  a  bill  of  oxcha-.i^v— I'ue  t!".(  rk  u.:\\  conipule  the  dama- 
ges without  eiiUring  a  ir),'/-.'  jjjosfqai  to  tlic  common 
coiiiits.r-zY; 539 

27.  The  dec'sioii  (Minor  I'-r^,)  fouiKkJ  on  ih.c  Enghsh  de- 
cisions, o\i'xn\\id.—ilj 539 

• 

BLANK- 

1.  Where  one  s;;;  is  lii ;  uiiww.  to  a  Kauk  }  iecc  of  paper, 
with  intent  Ir.at  it  :^.':a  !  he  i:\/d  in*,  as  a  nolo  or  endorse-  . 
mont,  he  is  l:a!)!o  o)i  t!:e '.ainv'.  iiit  ox^i'X^x  tiie  j)crson  in- 
trusted with  itj  y\va.''  vlr;!a'  ■  ■  !.o  (^'>;iiid  iic  '  yv\  o-rd  in  liim, 
by  filhiiLi'  it  i-p  v.i;']  jr.  :!i  r  ■  t  \  rr  \\<:\yr  jt  jhr  another 
purpose,  than  t'j<;  oip  i  A  :.  !.il.— .  >..'<  /\\.-  vs.  Addnis- . .   297 

2.  SucTi  a  b:a::A,  \^  a  \  \':  v  ■:.]  e;.  '.1:  to  a.:y  anionut  wiiich 
the  p:.'r.>an  to  \\\.')..i  t'..  ,■  ::\  .1/  i^  ci-io'a^I.  i::ay  choose  to 
inscM't  in  it.—.":; '. 297 

3.  And  if  such  a  h'aiilc  U  '  Ijiaiv  cl  1  y  a  unn,  wlien  in  ex- 
istence, a^d  bj  !ii!  u  n;  0/  (.^'  '  i'  i!:o  ]  aiiocrs  after  its 
dissohition,  smcIi  ]\^:;i.i  :r  \>\  i   L;)  !ia'/v,'  to  niinhursc  th'e 

moneys  ];aid  bv  t';.'  .'i.vi^r  er  ciiu  ivr  in  blank,  .to  the 
hokler.— /i[; " .' 297 

4.  Where  ouo  kiiA<  hi.;:;;;;.:.?  o-i  Jiu  i..:  tri;nu  iitin  b'nnk,  to 
paitners,  as  r\;:r  s.cur.ly,  a.:o  by  il.'j.  n\-j;\i'j:cuce  of  one 
partner,  and  tii.j  uao.d  .;i  i'.y:  ({'.ivi',  {]::  I;  iider  is  compel- 
led to  pay  tiio  ..;i  a  i:\  ^  •:{  \i  i:i  :!ij  b;:'i'':  i.:\tnniient --Ije  is 
entitled  to  rviini!-:;!;; :..  -il  i\cin  l\['.xv  of  tl:e  partners. — 

ih 297 

5.  //  sca/Ji"^,  howcwv.  t'::  t  \(  a  iilailv  ba  eot rusted  to  one, 
for  the  purj)0'M-;  ol'  bi ;,  rli..;;  a  b.ailv.d  •rvwn  in  it,  or  be  used 
for  a  particular  ywr]  i-.>?,  n.iC.  it  la  {'<[/.([  up  with  a  larger" 
sum,  or  u^v'd  f)r  a  di.y.  ro;.t  lan-^osa,  llian  that  contem- 
plated  l)y  the  sioiid-or  end- isi  r  ol' tl:e  blank,  and  the 
facts  be  tra^(\l  to  tl.o  k:.o\v\('^o  o[  plainliir,  at  the  time 
he  acquires  ]^o.>-' '.'vai..!  tjf  t..j  iiistruMorit,  it  will  prevent 

a  recovery*— /<V 297 

CHAXcr:Rv. 

1.  Where  oa3  was  enp/:o.\-d  as  clerk  or  aofcut  to  take 
charga  o[  a  mercantile  e;  l-ibli  hiivnt  of  complainant,  who, 
at  sundry  tini-.s,  furiiisliod  invoices  of  goods,  and  refused 
to  render  an  account  of  sales  or  of  moneys  received — the 
iiirisdiction  of  chancory  is  undoubted'.  —  Ilahied  vs. 
Rahb 63 
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2.  In  agencies,  including  only  a  single  transaction,  such  as  a 
consignment  of  goods,  or  tlie  delivery  of  money,  to  be  laid 
out  in  the  purchase  of  a  particular  thing,  or  to  be  paid 
over  to  a  third  person, — a  suit  at  law  is  maintainable,  and 
if  a  discovery  were  not  desired,  such  a  case  would  proba- 
bly be  only  cognizable  at  law. — Ih 63 

3.  It  is  a  well  settled  rule  of  chanccrViUot  to  decree  on  a" 
case  supported  by  proof,  and  not  sustained  by  the  allega- 
tiojis  of  the  pleadinn;s.  The  allegation  and  proof  must 
correspond.— il/(r//<ry  .v  achu'r  vs. ^jMa'soiis  adm\r 211 

4.  There  is  a  broad  and  clearly  dehned  distinction  between 
trusts  of  property,  which  are  specific  in  their  nature,  and 
trusts  of  money,  which  have  no  car-marks,  by  which 

■    they  can  Be  identified.— /Yv, 21I 

6.  But  there  is  no  dillerence  between  a  trust  created  by  the 
deposit  of  money  in  the  first  ifi stance,  and  one  where  the 
money  is  raised  by  the  sale  or  conversion  of  a  chattel  de- 
posited with  Q,  trusl(^,  to  ponvert  into  money. — ih 211 

6."  Whenever  the  subject  matter  of  a  trust  eaii"  be  sued  for 
at  law,  the  statute  of  limitations  may  be  insisted  on  as  a 
bar,  although  the  remedy  is  pursued  in  a  court  of  equi- 
ty. -zT^ 211 

7.  -The  only  trusts  not  within  the  operation  of  the  statute, 
are  those  which  are  peculiarly  and  exclusively,  the  sub- 
jects of  equity  jurisdiction.—/^ 211 

.8.  A  subsisting  recognised  and  acknowledged  trust,  as  be- 
tween the  trustee  and  the  crsfui  que  (ni^f,  is  not  barred 
bv  the  statute  of  limitation-.— ?^ 211 

9.  If  specific  property  is  placed  in  the  ])ossession  of  any  one, 
in  trust  for  a  specific  purjMise,  as  lon^:  as  it  remains  in 
specie,  and  ca])able  of  idtutincation,  it  is  considered  as 
held  subject  to  the  trust;  until  such  tiiji«  as  the  trustee 

.  shall  do  some  act  cvincin^r  Ifis  inteiition  to  convert  it  to 
his  own  iise,  or  to  ren9uncc  or  abandon  the  tnist  confi- 
ded to  him  ;  and  in  a'l  such  cns.-s,. between  the  trustee 
and  cestui  quo  Inu^f,  such  intention  must  be  known  or 
communicated  to  the  trustee,  otherwise  the  property  will 
be  considered  as  remaining  subject  to  the  trust.— 26 211 

10.  But  this  rule  has  nc^ver  been  applied  to  mere  money 
trusts,  when  the  fund  has  not  been  kept  distinct  and  sep- 
arate from  other  fimds  belonging  to  the  trustee.— i6 211 

11.  It  is  now  well  settled,  that  if  a  defendant,  by  plea  or  an- 
swer, relies  on  the  statute  of  limitations,  as  a  defence — 
the  plaintiff,  if  he  wishes  to  bring  his  case  within  any  of 
its  exceptions,  must  amend  his  bill  nr  fi'e  a  special  repli- 
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cation,  so  that  the  new  matter  introduced  by  him  may  be 
controverted  or  avoided  by  the  opposino:  party.— 26 212 

12.  And  the  act  oi'  ci^ci.tvji'ii  lunidrvd  and  lwcntv-thrce„dis- 
penscs  only  with  t.  e  nicrc'V  icrnial  rcj)liLatioii,  before  ne- 
cessary, and  do'.s  not  authorise  the  introduction  of  evi- 
deuce,  not  applicable  to  auy  previously  made  allegation. 

ib 212 

13.  Tiie  same  strictnei>s  iu  au  answer  to  a  bill  in  equity, 
where  the  statute  of  iimiuitioris  is  relied  on  as  a  defence, 

is  not  recjuisit^,  as  in  a  ]):ea.— /6 2l3 

14.  Wuer^;  a  d.jfe;ula;)t  in  cjuity  v.'i-.h.ts  to  bring  the  case 
chart^ed  in  coinplainani's  bill,  by  evidence^,  to  be  one  of 
open  account,  he  must  nial^o  t/u  neee.vsary  allegations  of 
facts,  by  hi.s  plea  and  answer. — .7; 213 

15.  Tiic  mjro  statv.*in/[it  o[[  an  account  bjfore  auditors,  for 
tlie  purj)f,\se  of  faciiitatincr  t!ie  exa'.uination  of  matters  be- 
fore them,  is  not  a  nniva'.  of  a  eUnnand  barred  by  statute. 

ib / . .  213 

16.  A  bill  wi^l  not  b.?  (iismis-<  d,  wiiliout  ]av!judice,  to  ena- 
ble a  wituoss  in  a  futiU'e  suit,  to  tjudjr  a  suitable  release 

to  restore  his  c.");nj)jteiicy.---/,^ 213 

17.  A  traisfjr  of  a  c!i  v>e  in  av^ion  fir  u  valuable  considera- 
tion, vests  suc'i  a:i  int.r.-t  iu  V.\o  transOree,  as  a  court  of 
C-iuily  will  eiif  >r.\*,  and  a  ci:nt  of  law  jin  t  rt,  if  the  as- 
siofiiee  sue  in  the  name  of  the  ai^ii^nor. —  Goodwyn  vs. 
Lloyd ^ 237 

.18.  Tiie  r.^prosoiilative  of  one  who,  at  au  administrator's 
sale,  pur.'.has^d.  f>r  an  iiitid.  piate  \m  .i\  slave^^,  assumed 
to  be  subjejt  to  a  niort;;':::;  j  wiiieli  had  lost  its  lien,  is  a  ne-  ^ 
cessary  party  to  a  bill  lihd  by  tiie  nioriG-ngee,  seeking  to 
forclo;e  t"ie  m  )rt2:a;x\  ^'^  proti^ct  the  ir^tjrest  of  ere  litors; 
and  without  niakiii;^  such  r.^pr^  s-ntative  a  party,  no  de- 
cree can  bo  had  iu  tliecaus:.— >V//;o7r/r//i  vs.  Gaylc 270 

19.  k\\  exeeutfu'  who  hia-J  ono  of  lh«'  slavrs  iu  possession, 
should  aUo  !i?  ui.ide  a  party  ^^  t'lc  bill.-- 2.3 ♦. . . .  270 

20.  Where  a  cNh'P  ai  ia;ir  n:"r'rcts  or  \.  fuses  to  make  the 
n'?ce.^sary  parlie-;  (!:•(.  ndaiiis  to  liis  bil',  aft^n*  objection 
madj— t!ie  court  wi. I  b.i  a'U!joris;d  to  dismiss  tiie  bill 
witliout  pr:j;udic'?. — ;7; 270 

21.  A  bill  to  fordone  a  uvn'tiraj^-*,  wliere  the  record  contains 
wrs  pro.»f  of  the  ex:xulion  of  the  bond  and  mortcrage,  will 

bj  dlsm:.:sej.— /i^ ". 270* 

22.  A  record  in  chancin'y  must  shew  affirmatively  all  the 
evidence  n:xjssary  to  sui^tain  it. — //; 270 

23.  Wh'^re  the  langua^^e  of  tlie  master's  rej-)ort  is  such  ns  to 

8  \\  TG 
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warrant  the  belief  that  the  bond  and  mortgage  had  been 
produced  before  him  and  proved,  it  will  be  sufficient ;  but 
where  the  report  does  not  warrant  such  a  belief — the  pro- 
duction and  proof  before  him  of  the  bond  and  mortgage 
will  not  be  presumed. — ih 270 

24.  The  report  of  a  master  before  a  decree  of  reversal,  and 
on  which  report  the  decree  is  in  some  measure  founded, 
cannot  be  afterwards  ccnsidered.—iZ) 270 

26,  The  statute  making  an  instrument  of  writing  evidence 
of  the  debt  or  duty  for  which  it  was  given,  does  not  apply 
to  suits  in  chaucery.---ii 270 

26.  Before  a  decree  is  pronounced,  on  a  bill  taken  pro  con- 
fessoj  the  court  must  be  satisfied  by  sufficient  evidence, 

-of  the  justice  of  complainant's  demand.— lA 270 

27.  The  answer  of  one  defendant  in  chancery,  cannot  be 
read  as  evidence  to  charge  a  co-defendant.— ifi 271 

28.  Notice  of  the  existence  of  a  lien,  admitted  by  one  who 
purchased  at  an  administrator's  sale,  under  the  lien,  can- 
not bind  those  who  claim  under  the  purchaser. — ib 271 

29.  Nor  does  such  notice  admitted,  supersede  the  necessity  of 
proving  the  lien,  when  it  is  attempted  to  be  enforced.-i4.  271 

30.  A  decree  cannot  be  rendered  against  defendants,  as  exe- 
cutors de  son  tarty  who  are  not  sued  in  that  character.-ifi.  271 

31.  Where  one  is  charged,  as  administrator  of  an  estate,  a 
decree  cannot  be  rendered  against  him  as  a  purchaser, 
with  notice  of  a  lien  in  ftivor  of  a  complainant,  seeking  to 
enforce  the  lien. — ib 271 

32.  No  decree  can  be  had  against  a  purchaser  without  no- 
tice of  a  lien,  unless  his  vendor,  who  was  a  purchaser 
with  notice  be  made  a  party.— ?Z/ 271 

33.  A  defendant,  who  does  not  regard  the  mandate  of  the 
subposna,  is  understood  to  have  set  at  defiance  the  au- 
thority of  the  law,  and  to  place  himself  in  contempt  of 
the  process  of  the  court,  and  is  subject  to  attachment. — 
Mussina  vs.  Bartlett 277 

34.  As  a  general  rule,  a  defendant  who  is  in  contempt,  can- 
not be  heard  before  the  court,  nnd  is  not  allowed  to  con- 
tradict the  allegations  of  the  bill,  or  bring  forward  any 
defence,  or  allege  any  new  fact.— ii6.-.  ,..."...• 277 

35.  Nor  is  he  allowed  to  appear  and  contest  the  complainant's 
demand,  before  the  clerk  and  master  to  whom  the  bill 
was  referred  to  take  an  account — but  the  inhibition  can 
be  removed  at  any  time  by  filiiig  a  full  and  complete  an- 
swer.—i6 277 

36.  Where  a  defendant,  served  with  a  subpoena  in  chance- 
ry, neglects  to  appear,  so  that  the  bill  is  taken  pro  confes- 
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so  against  him,  and  referred  to  liie  clerk  and  master  to 
take  and  report  an  account,  it  is  not  necessary  that  it 
should  appear  from  the  report  made  under  the  reference, 
that  the  defendant  had  notice  of  the  time  and  place  of  ta- 
king the  account.— iZ) , 277 

37.  A  mortgage  is  regarded  in  ei[uity,  as  a  security  for  the 
debt,  and  when  it  becomes  forfeited,  the  mortgagee  may 
take  proceedings  to  make  the  security  available,  if  sD 
authorised  by  the  terms  of  the  mortgage.— ii 277 

38.  Where  a  party  executes  a  mortgage  lor  the  security  of 
several  sums  of  money,  to  fall  due  at  difierent  times, — up- 
on default  in  the  payment  of  the  debt  which  firet  falls 
due,  the  mortgage,  pro  tauto,  becomes  forfeited ;  and  the 
mortgagee  may  proceed  for  a  foreclosure  and  sale  of  the 
•mortgaged  premises.— «i& , 277 

.  39.  Though  the  mortgagor  may  stop  proceedings  by  pay- 
ing or  tendering  what  is  due  upon  the  mortgage. — ib> . .  277 

40.  Where  a  party  executes  a  mortgage  for  tlie  security  of 
several  sums  of  money,  payable  to  the  same  person,  and 
to  fall  due  at  different  times,  if  on  default,  in  the  payment 
of  the  first  sum,  the  mortgagee  file  his  bill  to  foreclose  the 
mortgage,  and  pending  tlie  suit  the  otlier  debts  fall  due, 
it  is  competent  to  take  an  accouqt  of  all  the  debts  intend- 
ed to  be  secured,  and  to  decree  a  sale  for  their  payment 

ib 277 

41.  Where  a  bill  for  the  foreclosure  of  a  mortgage,  and  a 
sa!e  of  the  mortgaged  premises,  has  l)een  pending,  and  the 
defendant  served  with  subpoenn  for  several  terms,  it  is 
competent  to  refer  the  bill  to  a  master,  to  take  and  report 
an  account,  to  receive  his  re|X)rt,  and  render  a  final  de- 
cree in  the  case  at  the  same  term. — ih. 278 

42.  It  is  not  nec33;sary  in  a  decree  for  th3  forecloure  of  a 
mortgage  and  a  sale  of  the  mortgaged  premises,  to  pre- 
scribe some  future  day,  for  the  payment  of  what  may  be 
due  upon  the  mortgage,  before  a  foreclosure  and  sale. — 

ib,. 278 

43.  The  she;  iff  is  competent  to  execute  a  decree  for  the  sale 
of  mortgaged  premises,  upon  the  foreclosure  of  the  mort- 
gagor's equity  of  redemption,  and  the  decree  need  not  re- 
quire a  return  of  the  proceedings  thereon  to  the  court. — 

ib '. 278 

44.  Where  the  execution  of  a  trust  creates  a  mere  monieJ 
demand  upon  the  trustee  for  a  sum  certain,  or  which  may 
be  reduced  to  a  certainty  by  a  reference  to  s<nTiething  else, 
ther^  is  no  principle  of  law  which  renders  necessary  a  re- 
sort to  eqmiy.—HUchrork  ot  ah  vs.  Lukr-ns  <^-  son 333 
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45.  The  jurisdiction  oi  the  county  court,  in  the  adjustment 
of  the  estates  of  dt'ccased  p:'rs.>us.  is  innited—dcpending 
upon  legislative  ;rrt1nt.s  in  it>  lavor  :  but  \v;.ere  tije  coun- 
ty court  is  iuconipv'tvjulj  i\\v.  powc  r.;  oi  chancery  are  ade- 
quate to  the  emjr;,^ency. — Laiccua  vs.  Butler  ct  ux 381 

46.  Where,  aftei  ju(ig.njiit  and  e'Xucutiou,  one  iiies  his  bill 
to  enjoin  the  jud:i^in:j!ir,  staliiis;  that  he  has  ctT-iCts— but 
alleging  no  surj^nse  o\\  t!ie  tija  ,  or  discovery  ol  new 
facts — there  is  no  basis  on  v/hirh  tiic  jurij-diciit  n  of  chan- 
cery can  rest,— and  ili?  In! I  wi.l  be  disUiisscd.—ii//^  vs. 
McNeill 432 

47.  Where  one  lias  oli-sets  to  an  acljon,  whieh  he  cannot 
prove  witJiout  the  a:d  of  ]);aintili'"s  ti*L-tiniony— he  niust 
exhibit  his  bill  in  clianc.  r;\',  callinir  for  a  disrovery,  pre- 
vious to  judjni  lut ;  or  e^  e  show  a  satisfactory  excuse  for 
neglecting  \\,—U) 432 

48.  A  bill,  in  nature  of  a  bill  for  a  new  trial  at  law,  is  never 
entertained,  wiicro  th--'  party  nii:)ijt -liave  had  the  lull  be- 
nctitfof  a  motion  lor  that  purpose  ai  law.— /Z^ 432 

CHOSE  IN  -ACTIOX. 

1.  A  chose  in  action,  is  any  riglit  to  danui^fen,  whether  aiis- 
in Of  from  the  connnis-bion  oi  a  to:t,  t!;e  oniissina  of  dutv, 

or  the  breach  of  a  contra  t. — JufU'cc  vs.  Toland 36 

2.  If  a  chattel  be  found,  and  not  converted  to  tlie  use  of  the 
finder:  or,  or  if  it  be  hired  or  loaned,  or  otiurwise  bailed 
— it  does  not  thereby  hccoPiH'  a  chore  in  action;  and  if  it 
belonor  to  a  v.^omaix  who  marries,  her  riufht  iinnitdiatelv 
vests  m  the  husband,  at  !La^t  so  far,  that  it  she  dies  it  will 
survive  to  him.—  //; 36 

3.  A"l  chose  in  action  at  connnon   law  is  not  assignable. — 

•  Goodwi/n  vs.  LUnfd 237 

4»  A  transfer  of  a  chost^  in  actio:i  for  a  valuable  consideration, 
vests  such  an  interest  in  the  transfert c  as  a  court  of  equi- 
ty will  enforce,  and  a  eo:nt  of  law  protect,  if  the  assignee 

sue  in  the  nanu3  of  tljo  assi;,aior.     \b 237 

5.  But  where  the  possession  of  tl.e  proj^eity  assigned,  is 
held  by  another,  advcrsi  ly,  and  under  a  color  of  title,  and 
the  owner  would  be  driven  to  an  action  to  recover  his 
possession— it  is  a  mere  chose  in  action  and  the  trans- 
feree cannot  maintain  action  in  his  own  name.— tj& 237 

CLERK  OF  COURT. 

1.  Independent  of  statutory  enactments,  money  canuct  be 
lawfully  paid  to  the  clerk  of  court,  in  vacation  ;  or  in 
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any  manner  tlian  as  the  officer  of  the  court,  in  lenn  time. 
Curh  vs.  Tlionri^i 293 

2.  As,  Oh  \\c{\  .  Vuu-;I,  w  I-v.:i  l!:e  caiiL\;  ci'  iU'tioii  is  admit- 
ted to'a  [Mi'tia  r'.t...t  ;  ill  t!i.-  casj  o/  l.-i:u.j  ;  and  when 
money  is  |;aid  into  Ci)arl  i:i  ^a(i:!:ict:o:i  cl"  a  judi;ni;;t;t.— 

ih' : ^. 293 

3.  But,  in  thcsj  caM<,  l\\v  ni;.r./y  i^  }  i\^uiiivd  to  b  )  Lroiijrlit 
before  the  onrt,  a'.jd  placed  ni  tnj  cu-jUkIv  of  ihe  clerk, 

as  the  lidiici.-u'y  o)l  th.*  c«)urt.---;Z> 293 

4.  Tiie  only  cas.»  in  w'lielj  a  cerk  is  authori^^id  by  statute, 
to  rec.:;ive  xwmv.  Vn  \>>  i^i  sat:>;'acti'in  of  a  ri'coiiui/.anco,  en- 
tered into  by  deil'iuiaiits,  who  lia\i'  a'icAvcd  jud^^me  X  to 
to  pa?s  a:{ai;i^t  t'um  at  Uvc.  lirt  tiTiii,  on  pdtition  and 
snmmins.— //• 293 

5.  The  c!erk'  of  the  circiLt  cor.rt  Iia>  no  authority  to  issue 
writs  of  erri)r  in  aiy  criiuiiial  ca:":  ^ :  sucii  wiils  must  ori- 
ginate (m.n  an  a'^|.lirati'):i  to  t!ie  S:;;  iVLiiocv>urt.--yjo//;'y2e 

vs    The  S'i^r.:, 458 

6.  The  clerk  ol  tl:c  c.):n't  ha>  no  ]:c;w:\'  to  a -c-:  itain  the  da- 
mages, but  on  a  writiiiii;  a?ce'itai:;ini>*  1!:;^  j^Iaintilf's  de- 
mand.—/l/.'/z/t/c/.' vs.  Tiff  i  \irmfi\s;  ijunl:  af  Cliailahoo- 
chie 539 

7.  Where  tlu^  c'^-iiini^i)  m^'iu^y  ccnnts  arc  acldid  to  a  count 
on  a  bi'i  of  exc!ian::c— i^ic  c".<u'k  n:ay  cnnipnte  the  dama- 
ges withotit  eiitjrinor  a  tiollv  pros' ffui  to  tlie  common 
counts.— «6 539 

CONTEMPT. 

1.  A  dafenda'.it  whod  )'^s  not  r^'^^-ard  t:K»  niandat"*  of  the  sub- 
poena, is  und^!>t.xfi  to  }iav(^  Sv  t  at  d'-'iance  the  authority 
ol  the  law,  and  to  |.t!ace  IjinrM'lf  ii  co::t(mpt  of  tiie  pro- 
cess of  the  court,  and  i^  .^uhjv  ct  to  altaehnient. — Mussi- 
na vs.  Barfl'li, 277 

2.  As  a  iT'Mit't''^^-  fit::\  n  ^l;*!'fndc5iit  wIid  is  in  contempt,  can- 
not be  fieard  h.'for.*  t'..-.-  (M.'ut.  and  i>  not  allowed  to  con- 
tradict the  a':»\'i'ati'.):is  'U'  l!i  ■  h"!),  or  bring  forward  any 
defence,  or  a::e::\^  any  n«,'W  iaci.-  //; 277 

3.  Nor  is  he  allowixl  to  a|HH'ar  and  cont.'st  th  )  complainant's 
demand,  bof>ro  the  c!erlv  and  ma'-t  -r  to  whom  the  bill 
was  referred  to  tak.:  ar!  account  -  hut  the  ijihibition  can 
be  removod  at  any  »i!n;N  by  filing  a  full  and  complete  an-  , 
swer. — ib.  ..." 1 .   277 

CONTRACTS. 

1.  Personal  contracts  are  to  havg  the  same  oblis^ation,  force 
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validity  and  inlcrprctation  in  every  country,  which  they 
have  in  the  country  where  they  are  made,  or  are  to  be 
executed. —  Goodman  vs.  Mtuilcs. 84 

2.  But  the  courts  of  no  country  are  hound  to  enforce  or  hold 
valid,  any  contract  injurious  to  its  own  rights,  or  those  of 
its  citizens;  or  which  olfcnds  puhhc  morals,  or  violates 
pubhc  folth.— ?;6 48 

3.  Remedies  for  the  enforcement  of  contracts,  or  to  obtain 
compensation  for  a  breach,  are  to  be  regulated  and  pursu- 
ed according  to  the  lexjori^  and  not  the  law  of  the  place 
where  they  are  made  or- are  to  be  executed. — ib 84 

4.  The  nature,  vahdity.  constrnciion  and  efiect  of  contracts, 
are  to  be  ascertained  by  tlic  Icj;  loci  contractus,  and  that 
law  is  considered  as  much  apart  of  the  contract,  as  if  it 
were  expressly  inserted  in  it.—Uj 84 

5.  The  discharge  of  a  contract,  or  a  defence  against  it,  in 

the  place  where  it  is  made,  is  available  every  where,— tA.     84 

6.  The  legal  obligation  of  a  contract  is  discharged,  when- 
ever the  statute  of  limitations  of  the  place  where  it  was 
made,  has  run  agaifist  it:  and  nothing  remains,  but  a  moral 
duty,  which  courts  of  judicature  cannot  coerce. — ib 84 

7.  //  seems,  that  if  the  legal  right  be  gone,  the  contract  is 
discharged,  until  it  is  rc-afiirnicd,  or  in  some  manner  re- 
cognised.— ib 84 

8.  Prescription  constituting  a  bar  at  the  place  of  the  con- 
tract, operates  as  a  defence  e.v/ra  territorium, — ib 84 

9.  A  contract  for  the  sale  or  liire  of  a  s!ave,  is  governed  as 
far  as  the  nature  of  the  subject  will  allow,  by  the  same 
principles  that  govern  other  contracts  of  sale. — Ricks^  ad, 

vs.  Dillahunty 134 

10.  Cases  of  bailment  and  unwritten  contracts,  when  the 
contract  is  expressed^  and  the  xlnties  defined,  are  not  open 
contracts  in  the  view  of  the  statute  of  limitations,  and 
therefore,  actions  founded  on  them  are  not  barred  in 
three  years.-^ Murri/\^  adm'r  vs.  Mason^s  adnir 213 

11.  In  general,  if  there  be  a  special  parol  agreement  for  the 
performance  of  any  duty,  no  action  will  lie,  until  the  du- 
ty has  been  actually  performed. —  Gazzam  vs.  Kirby* .  253 

J  2.  And  if  the  contract  has  been  executed,  the  agreement  to 
pay  the  money  becomes  absolute,  arid  a  recovery  may  be 
had  upon  the  appropriate  count  for  an  indebitatus  as- 
sum'psit — ib 263 

13.  If  a  party  undertake  to  do  work  by  a  fixed  time,  or  in  a 
particular  manner,  but  fails  to  perform  it  within  the  time, 
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or  according  to  the  manner  agreed;  lie  cannot  recover  on 
the  special  contract. — ib 253 

14.  But^if  the  work  done,  was  of  vahie  to  the  defendant, 
plaintiif  may  recover  on  a  quantum  meruit. — ib 253 

15.  If  the  work  be  so  illv  executed,  as  to  be  of  no  benefit  to 
the  defendant,  the  plaiiiliil  is  not  entitled  to  recover  any 
thing ;  not  even  for  materials  furnished. — ib 253 

16.  If  the  worl^  performed  is  of  less  value  to  a  defendant, 
when  completed,  after  a  stipulated  time,  than  it  would 
have  been,  had  the  contract  been  perfomied  with  punctu- 
ahty, — it  is  competent  for  him  to  reduce  the  recovery  by 
shewing  the  iact. — ib '\ 253 

17.  And,  in  such  a  case,  the  contract  is  good  evidence  to 
shew  what  estimate  tlie  parties  originally  placed  on  the 
work. — ib : , 253 

18.  To  authorise  a  party  to  recover  upon  a  count  in  the 
declaration,  alleginiij  a  special  contract,  it  is  necessary  to 
shew  a  contract  substantially  as  alleged. — Hitchcock  et  aL 

vs.  Ltikens  d}-  iSon 333 

19.  But  it  is  competent  for  a  plaiiitiil*,  where  no  special  con- 
tract is  proved,  if  he  liave  a  good  cause  of  action,  to  recover 
either  in  a  general  indebitatus  as\su/npsit,  quantum,  me- 
ruit, or  quantum  valebant,  as  the  proof  may  warrant. — 

ib 333 

20.  Where  one  man  has  money  in  liis  hands,  wliieh  ex  equo 
et  bono  belongs  to  another,  if  there  be  no  contract,  modi- 
fying, or  controling  the  general  liability  to  pay,  the  person 
entitled  to  the  money  may  recover  in  an  action  for  mo^ 
ney  had  and  received  to  his  use. — ib 333 

21.  Nor  is  it  necessary  that  there  should  have  been  any  a- 
greement  between  the  parties,  to  entitle  the  plaintiff  to 
maintain  this  action — for  the  law  creates  the  privity  and 

the  promise. — ib 333 

22.  If  money  be  given  to  one  person  to  deliver  to  a 
third,  the  right  to  the  money  is  transferred  to  the  latter, 
and  he  may  maintain  action. — ib 333 

23.  Nor  does  the  statute  of  frauds  interpose  a  barrier  to  a  re- 
covery in  such  a  case — as  the  undertaking  is  not  to  an- 
swer for  the  deM,  default  or  miscarriage  of  another,  but 
to  pay  the  money  of  another  already  received,  or  whe^i 
received,  to  a  third  person. — ib 333 

24.  Where  the  execution  of  a  trust  creates  a  mere  mpnied  de- 
mand upon  the  trustee,  for  a  sum  certain,  or  which  may 
be  reduced  to  a  certainty,  by  a  reterence  to  something  else, 
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tliero  is  no  principle  of  law  wiiicli  renders  necessary  a 
resort  to epiity. — ib SS3 

25.  If  a  contract  iinJ-T  eeal  be  so  executed,  as  not  to  author- 
ise  a  party" injured  by  its  breacli  to  sue  upon  it,  he  may 
bring  assiunpslf.  and  make  tlie  contract  induecinent,  by 
his  declaration,  oririve  it  in  evidence,  withoiil  noticing  it 

in  the  pleadinjc-.--/^ 333 

26.  A  husband  can  on!  v  bo  charac.d  bv  tlie  contract  or  admis- 
sion  of  his  wile,  in  c^nsiNiUv^nce  of  some  authority  actual- 
ly given,  or  nccesr'ari'y  ini|)!i((l,  from  the  circumstances 
under  which  she  a;  (s.  —±^(;r!iLl:e  vs.  ILrrrhnjt 351 

27.  But  tlic  circu'ni^ta'icrs  ui:d.  r  wl.ieh  piaijitili  \s  property 
went  into  po.sscs.sion  oi  tl:c  ir.t  '^tate  of  a  defendant  ad- 
ministratrix, may  be  shf.wn,  in  dtinne.  by  proving  a  re- 
quest from  def.'udajt  to  j)'..'unliir  to  tiiat  ciilct,  in  the  life- 
time of  her  JHisbaiivi. —  ih 351 

28.  A  contract  for  t;ie  sa'e  of  H^:(i"')  \'-',  wiii^^h  i.s  CTccniory, 
and  whieli  is  inteiid^'d  to  d. 'fraud  c^rviilors,  does  not  pass 
the  title  :  a!id  an  actiiMi  1  n  u'/r.t  on  the  ^outract,  by  the 
vendee.  a^rainsL  the  vi  luL  r,  W.r  thcsiavu^  cannot  be  main- 
tained. — U) 351 

29.  What  the  lavv--  \vi".l  nc.t  ae -crd  by  .suit,  cannot  be  attained 

by  fraud  or  force.  —  //;... 362 

30.  Tiierofore,  wheiu.vor  ti;e  tit'e  to  j.rpj  c  rty  I'as  onte  pass- 
ed, by  an  exeeut  -d  contiaet,  it  carmtt  b;.'  re-ve^tcd,  by  re- 
caption, or  any  olijer  \\v^\>\  of  a'\;uirii'o-  possession. — ?A.  352 

31.  In  Massaeh'is.tK^,  a  distin:.tion  is  n^ad*'  between  actual 
conveyances,  and  contra  t<;  ^oujrht  to  l;e  enforced:  the 
latter  may  he  avoid. d  —  llj  ^  fonn-  r  are  biridinir. — ^h 352 

32.  But  in  New  York  and  Ohio,  eonvcyanees  void  by  sta- 
tute, as  againvt  crv-dilors  and  purehascrs,  are  binding  be- 
tween the  panics.-- /■;'.' 352 

33.  Where  on:  rents  land,  for  t'l  ^  purpo.^:*  of  making  a  crop, 
upvin  tne  o.i'iili:)  i  t'lat  he  ist">  :^ive  upp')-,v)S9:on  incas3 
the  owner  sells  to  a  third  por.^on,  ht'fon^  llic  crop  is  made ; 
it  is  not  comp(t;Mit  for  t!ie- tenant,  in  ca^e  a  sale  is  n~ade, 
to  object,  that  the  eontra:.'t  of  sa'e  i^  net  evidenced  by  a 
deed  convevinof  a  r-erfet  t  tit'e  —Doan  vs.  /•>/?/ 491 

34.  In  the  construetien  of  Vvn'illen  <  ontra  ts,  the  intention  of 
the  parties,  as  ascertaip.id  frrnn  the  terms  and  the  subject 
matter,  determines  tlie  mraning.— /:/Vr/??.f  vs.  *Sanders.» .   497 

35.  And,  in  questions  of  doubt,  tlie  contract  is  to  be  constru- 
ed most  strongly  against  the  party  who  stipulates  the  pay- 
ment of  a  debt,  or  the  performance  of  a  duty.— /i 497 

36.  Where  thf^  ternis  of  a  contract  arc  sir^crptible  of  two 
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significations,  they  must  t)e  understood  in  the  sense  most 
agreeable  to  the  nature  of  the  contract : — and  where  a 
clause  is  susceptible  of  different  constructions,  it  must  be 
taken  in  the  sense  that  will  give  to  it  some,operation,  ra- 
ther than  that  which  will  have  none,  —ib 497 

37.  Where  one  promised  by  a  written  contract,  to  pay  mo- 
ney oti  the  first  day  of  Jannary,  eighteen  hundred  and 
thirty-six,  with  interest /rom  eighteen  hundred  and  thir- 
ty-five ;  it  was  held,  that  the  intention  of  the  contracting 
parties  was,  that  interest  was  to  be  paid  from  the  first  day 
of  January,  eighteen  hundred  and  thirty-five.— z6 497 

CONVERSION. 

1.  The  wrongful  taking  or  detention  of  a  personal  chattel, 
or  other  illegal  assumption  of  ownership,  or  using  or  mis- 
using of  it,  amount  to  a  conversion. —  Gray  vs.  Croche- 
ron 191 

2.  So  a  temporary  conversion  will  make  a  defendant  liable; 
as,  if  one  ride  a  horse,  or  control  the  s'^rvic.es  of  anoth(?r's 
slave,  though  he  afterwards  restore  them  to  the  true  own- 
er— the  cause  of  action,  which  was  once  perfect,  still  re- 
mains, and  the  restoration  will  only  go  in  mitigation  of 
damages. — ib 191 

3.  If  a  slave  be  lost,  during  the  time  he  is  employed  by  a  de- 
fendant,, without  the  owner's  consent,  defendant  is  liable 

in  trover,  to  the  full  value  of  the  slave.— i6 191 

4.  But  if  the  employment  be  at'an  end  when  the  slave  is 
lost,  defendant  will  only  be  liable  for  the  temporary  con- 
version, and  the  measure  of  damages,  instead  of  being 
the  value  of  the  slave,  will  be  the  injury  resulting  to  the 
plaintiff,  from  the  employment,  which,  under  some  cir- 
cumstances, may  possibly  be  increased. — ib >y  191 


CORPORATION. 

1.  A  corporation  can  do  an  act  in  pals,  by  an  attorney  in 
fact ;  and  so,  an  attorney,  acting  on  behalf  of  a  bank,  may 
give  the  notice  to  a  bank  debtor,  required  by  statute,  pre- 
vious to  a  motion  for  judgment. — Curry  vs.  The  Bank 
of  Mobile 361 

£.  And  such  notice  need  not  be  under  the  seal  of  the  cor- 
poration.—tfi ' 362 

3.  The  ancient  rule  applied  to  corporations  existing  by  the 
common  law,  that  they  could  only  act  by  their  common 
seal,  has  no  application  to  corporations  created  by  statute. 

ih .* 362 

8  P.  77 


610  INDEX.   " 

« 

4.  Corporations  allowed  to  sue  and  be  sned,  necessarily  pos- 
sess authority  to  perform  by  their  agents,  services  inci- 
dent to  the  commencement  or  prosecution  of  suits.— 7  /le 
Planters^  and  Merchants'  Bank  vs.  Andrews. 404 

5.  The  term  person,  in  a  Srtatute,  cmbraccs"*not  only  naiii- 
ral,  but  artificial  persons,  unless  the  language  iiidicatts 
that  it  was  employed  in  a  more  Umited  sense— therefore,  a 
corporation  is  a  person,  witliin  tlie  meaning  of  the  attach- 
ment laws — lb.  ^ » - 404 

COURT. 

1.  Every  court  of  justice,  of  necessity,  has  the  power,  whilst 
the  papers  of  a  cause  are  in  fieri,  to  supply  a  loss  occa- 
sioned either  by  accident  or  design. —jyac/er  vs.  Joyce,.  303 

2.  All  courts  in  the  United  States  lake  judicial  notice,  that 
tribunals  are  established  in  tlie  several  states,  for  the  adju- 
dication of  controversies,  and  the  ascertainment  of  rights. 

—ib 303 

3.  The  conduct  of  a  cause  in  court,  is  entruUed  to  the  dis- 
cretion of  the  presiding  judge,  and  he  may,  when  neces- 
sary, peimit  a  party  to  introduce  evidoncj.  after  the  tes- 
timony isclosed.— /a/7iC5  vs.  Tait  et  al 476 

COURT,    COUNTY. 

1.  The  jurisdiction  of  the  county  court,  in  the  adjustment 
of  the  estates  of  deceased  persons,  is  limited— depending 
upon  legislative  grants  in  its  favor  :  but  where  the  coun- 
ty court  is-incompetent,  the  powers  of  chancery  are  ade- 
quate to  the  emergency.— /-core 7/5  vs.  Evtler  et  ux 381 

2.  The  county  court  cannot  decree  distribution  of  an  estate 
ajainst  an  executor,  where,  by  so  doing,  the  testator's  in- 
tention would  be  defeated. — ib. 381 

3.  The  county  court  has  no  jurisdiction  over  the  lands  of  a 
testator,  without  the  limits  of  this  state.— ?A 382 

4.  The  statute,  (Aik.  Dig.  155,)  delegates  power  to  the  judge 
of  the  county  court,  where  the  parties  cannot  agree,  to  as- 
ceitaifl ,  by  testimony,  the  value  of  property  brought  into 
hotchpot,  as  a"  judicial  officer;  or  to  cause  a  jury  to  be  im- 
panneled  for  that  purpose.  It  is  error,  therefore,  for  com- 
missioners to  make  the  valuation,  or  for  the  coujt  to  con- 
fer authority  to  that  effect. —  Teat  vs.  Lee,  adirir 507 

6.  The  law  no  where  authorises  the  rendition  of  decrees, 
and  the  award  of  execution  thereon,  against  distributees, 
for  balances  against  them  on  distribution.— tfc 507 
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6.  An  appeal  or  writ  of  error  does  not  lie  from  an  interlocu- 
tory order  of  the  county  court. — Merrill  vs.  Jones 654 

7.  Ajudgniint  of  the  circuit  court,  on  a  writ  of  error,  to  re- 
vise an  iuterlociilorj  order  of  the  county  court,  though 
obtui.ied  with  the  consent  of  pai*tics,  will  be  set  aside. 
-ib 554 

8.  And  where  tfie  proceedings  in  t*iie  circuit  court,  might 
operate  as  a  bar  to  aj'cview  of  tlie  same  matters,  w+ien 
properly  presented,  alter  Ji nal  }udgment  below — the  pro- 
ceedjn:rs  will  be  set  aside,  and  the  writ  of  error  dismissed. 
'-'ib...\  . . 554 

9.  When  an  order  of  the  orphans' court  is  made,  requiiing 
n  defendant  to  appear  in  court,  enter  into  bond,  and  take 
.thj  h-^c3S3iiry  oaths,  as  admfnistrator  ;  and  in  an  order  of 
pubjcation,  eighteen  months  afterwards,  he  is  recognised 
as  administrator:  it  will  be  intended  that  he  complied 

.  with  tlie -previous  requisitions,  and  took  upon  himself  the 
administration. --i/yi'e^/,.  adnir  vs.  Brasher 559 

COURT,    SUPREME. 

1.  There  is  no  rule  which  allows  this  court  to  dispense  with 
the  examination  of  a  case,  because  the  amount  involved 

is  svixx\\,'"Pattersou  et  ah  vs.  Cook 66 

2.  An  appellate  court  can  only  learn  from  the  record,  what 
the  verdict  below  was  ;  and  the  entry  of  what  may  be 
the  true  finding,  cannot  control  or  diminish  the  force  of 
that  which  is  stated  in  the  record.— i^ , 66 

3.  Verdicts  informally  returned  may  be  corrected  at  the  time, 
at  the  iustaic'j  of  the  party  injured,  or  if  returned  in  con- 
sequence of  instructions  of  the  court,  a  bill  of  exceptions 
may  be  entered,  and  the  decision  thus  examined.— 16.. .  •     66 

4.  Where  a  point  reserved  for  tlie  determination  of  the  Su-. 
preme  court,  will,  with  equal  propric  ty,  admit  of  a  con- 
struction which  will  support  or  defeat  the  judgment  of 
the  court  below— the  f3rmer  will  be  adopted  as  the  true 
construction.  The  party  wishing  to  avail  himself  of  au 
alleged  errof  in  the  judgment  of  an  inferior  court,  must 
reserve  the  point,  and  present  it  on  the  record  with  rea-* 
sonable  certainty.— i)o:r/e^r  vs.  Joycci 303 

COURT,  TIME  OF  HOLDING. 

1.  The  time  of  holding  court  is  ascertained  by  law:  and 
writs  must  be  taken  to  be  returnable  to  the  next  ensuing 
court,  if  issued  more  than  five  days  previous  to  the  term. 
Jordan  vs.  BelL 53 
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2.  If  judgment  be  rendered  at  a  term  to  which  the  writ 
could  not,  legally,  bo  returned,  such  judgment  may  be 
corrected  on  error— if  the  defect  is  not  waived.- -i6..H  . . 

3.  But  on  returning  a  writ  to  the  wrong  term,  or  where  the 
day  is  mistaken,  the  objection  must  be  taken  by  plea  in 
abatement.--i6 

4.  Statutes,  appointing  the  tinies  for  courts  to  be  holden,  are 
public  acts,  and  will  be  judicially  taken  notice  of. — Ad- 
ministrators  of  Weatherford  vs.  Weatherford 171 

5  Where  the  legislature  passed  a  statute  on  the  twenty-se- 
cond December,  eighteen  hundred  and  thirty-six,  requir- 
ing the  courts  of  a  particular  circuit  to  be  holden  at  a 
particular  time  ;  and  on  the  twenty-third  December,  eigh-  ' 
teen  hundred  and  thirty  six,  enacted  a  statute  upon  the 
same  subject,  providing  that  the  act  should  not  take  ef- 
fect until  the  first  day  of  August  after  its  passage:  it  was 
held- 

1st.  That  the  passage  of  the  last  statute  did  not  repeal 
that  of  twenty-second  December. 

2d.  That,  though  one  of  the  courts  of  the  circuit  was 
not  provided  for,  in  the  act  of  the  22d  December,  yet  the 
omission  could  not  influence,  as  the.  court  so  omitted, 
should  be  holden  at  the  time  appointed  by  the  pre-exist- 
ing law,  though  it  should  conflict  with  some  other  court 
•  in  the  circuit :  in  which  event,  the  jud^e  appointed  to  the 
circuit,  should  call  to  his  aid  another  judge, — ib 

6,  Where  the  place  of  holding  court  is  left  blank  in  a  writ, 
and  the  defect  is  in  no  way  cured  by  appearance  or  oth- 
erwise— judgment  cannot  be  rendered  for  plaintiff. — 
Wragg  vs.  The  Branch  Bank  of  Alabama  at  Mobile.  195 

7,  The  act  of  eighteen  hundred  and  seven,  (Aik.  Dig.  278,) 
provides  that  where  a  writ  is  issued  five  days  before  court, 
it  is  regularly  returnable  to  the  next  term  ;  and  it  makes 
a  writ  abateable,  if  it  be  returnable  at  a  term  beyond  that 
next  to  be  holden. — Findley  ct  al.  vs.  Ritchie 45d 

8,  A  writ  issued  on  the  third  of  January,  eighteen  hundred 
and  thirty-eight,  and  returnable  on  the  fourth  Monday  in 
January  next^  is  not  illegal ;  and  the  word  ^^next^  in  the 
writ,  may  refer  to  the  fourth  Monday  next  after  i^s  date^ 
and  not  to  JanuaiT,  eighteen  hundred  and  thirty-nine.— 

ib • '. . . 452 


171 


CRIMES    AND    MTSDEMEANOllS. 

1.  The  act  of  eighteen  hundred  and  twenty -eight,  inhibit- 
ing gaming,  covers  the  whole  ground  of  the  previous  sta- 
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tutes;  so  far  as  the  keeping,  exhibiting,  carrying  on,  or  be- 
ing in  any  manner  interested  in  any  gaming  table  or  bank 
whatever,  is  concerned,  and  includes  every  ofience  con- 
nected with  the  subject  matter. —  Hie  IS  late  vs.  Whit-' 
worth 434 

2.  And  as  it  provides  a  different, and  in  some  respects  a  mild- 
er punishment  for  these  offences,  tlian  the  previous  sta- 
tutes; it  repeals  them,  so  far  as  the  same  offences  are  pro- 
vided to  be  punished  by  it.— i/; 435 

3.  A  faro-bank  is  within  the  words  of  the  statute  of  eigh- 
teen hundred  and  twenty-eight;  a:id  the  words  "gaming 
table,"  and  "  played  with  cards,*'  in  an  indictment  for 
keeping  a  faro-bank,  may  be  regarded  as  surplusage.-t'A.  435 

4.  The  statute  provides  that  it  shall  be  sufficient  for  the  in- 
dictment to  charge,  that  the  defendant  did  keep  and  exhU 
bit  a  gamininr  table,  or  banks  for  s^mning^  without  aver- 
ring or  proving  Mi  at  money  was  won  or  lobt,  or  bet  on 
such  table  or  bank.— iA 435 

5.  Where  it  is  proved,  under  an  indictment  for  exhibiting  a 
faro-bank,  that  defendant  did  exhibit  a  faro-bank,  without 
stating  that  the  exhibition  was  for  the  purpose  of  gaming  . 
•  -it  may  be  inferred  that  the  exhibition  was  for  that  pur- 
pose  ib 435 

6.  The  statute  makes  the  value  of  property,  maliciously  in- 
jured or  destroyed,  the  basis  of  the  verdict  under  an  in- 
dictment; and  poraiits  the  jury  to  go  to  the  extent  of 
four  fold  its  value  ;  and  the  fHio  thus  assessed  is  for  the 
benefit  of  the  injured  party. ^—TAe  State  vs.  Garner,  • ..  447 

7.  An  indictment,  therefore,  for  maliciously  injuring  or  de- 
stroying property,  should  contain  an  averment  oi  the  va- 
lue of  the  property  injured  or  destroyed. — ib 447 

8.  The  cleric  of  the  circuit  court  has  no  authority  to  issue 
writs  of  error  in  any  criminal  case :  such  writs  must  ori- 
ginate from  an  application  to  the  Supreme  cowxi.- Bourne 

vs.  The  Slate 458 

9.  And  a  writ  thus  improvidently  issued  will  be  dismissed. 

ib 458 

10.  The  circuit  courts  are  prohibited  from  leforing  anyques- 
tion  of  law  to  the  supreme  court,  except  such  as  are  nov- 
el and  difficult. — ib 468 

11  A  bill  of  exceptions  was  not  allowed  at  common  law. — 
ib 458 

12-  Where  no  infention  to  refer  a  case  to  the  supreme  court, 
is  apparent  on  the  record,  it  must,  pro  defectu^  be  repudi- 
ated, -ii 458 


13.  In  larceny,  the  criminal  intention  constitutes  the  offence, 
and  is  the  only  criterion  hy  which  to  distinguish  a  laree- 

.  ny  from  a  trospass. —  The  Slaic  vs.  Hawk  ins 461 

14.  To  constitute  Uu\*eny,  it  is  not  sufiicient  that  the  goods 
be  taken  for  the  pnrpoo  of- d(,' troyinp:  tljcm  ;^  as,  n  one 
Uike  the  [lorse  of  another,  for  the  purpose  of  destroying 
him,  to  injure  his  neiijfhbor— and  sliould  destroy  liim — 
this  would  bj  ma'.ieioiis  mi-chief,  but  not  larceny.— li..  •  461 

15.  Whjfj  a  djlend-mt  assisted  in  s^cretina:  a  s!ave,  to  the 
end  that  s'lc  mi:j:Iit  osjape  from  her  master,  and  obtain 
her  freedom,  but  there  was  no  intL^nlion  to  eouveH  the 
property  to  tlie  usj  of  th^i  di^loudaiit— an  uidie.tment  for 
lar.)eny  could  not  b^  sustained.— //? , 461 

16.  Where  the  act  of  eighteen  iiundrcd  and  seven,  (Aik.  Dig^ 
102,)  sf)eaks  of  disahlinor  a  limb  or  member,  a.jxM'manent 
injury  is  c;)nt;^mp!citjd,  sn\?Ii  as  at  conmion  law,  would 
constitute  imtyhcm  :  a  temnory  di'^ab!in<T  of  a  finger,  an 
arm,  or  an  eye,  is  not  sn!litiv.Mit  to  constitute  the  statutory 
offjune,  — T/^-  Sfate  vs.  Brilcy  . .  ^ 472 

17.  Precision  of  description  is  unnecessary  in  an  indictment 
r.-all  thai  tlie  law  repiirjs,  is  a  description  of  the  offence 
in  t!i3  wor.ls  of  tlie  slatiite  creating  it,— except  where  tech- 
nical languaG^e  is  used.—//; • 472 

18.  Where  an  indictment  c'larires  an  off.nider  against  a  sta- 
tute, with  doing  ^lie  U!)  I  awful  act,  with  malice  afore- 
thought, and  contains  proper  a'legations  of  time  and  place, 
with  a  formal  commencement  and  conclusion,  it  is  sufB- 
cient.— z'i 472 

19.  After  a  conviction  o!i  one  count  .of  an  indictment,  a  mo•^ 
lion  in  arrirst  of  judi^uK nl  cannot  prevail. — ib. 472 

20.  On  an  i/idictment  for  stcahii"-  a  s'ave,  evidence  is  not  ad- 
missible,  of  conversations  held  by  the  prisoner,  with  oth- 
er slaves,  eighteen  miles  from  the  place  where  the  offence 
is  char^r^^d  to  have  been  committed.— TAe  State  vs.  Wis- 
dom - 511 

21.  Though  the  fact  tl  at  such  prisoner  was  at  a  particular 
place,  not  far  distant  from  the  p(  int  where  the  crime  was 
perpetrated,  might  bj  slicwn,  in  order  to  trace  liim,  step 

•  by  step,  to  the  place  where  tlic  larceny  was  committed. 
ii&.«.... 511 

22.  But  evidence  of  any  act  by  the  prisoner,  or  his  general 
conduct,  not  conneLtcd  with  the  crime,  siiould  not  be  re- 
ceived.— if). , 511 

23.  Evidence  offered  by  a  prisoner,  of  his  assertion  of  a 
claim  to  property  stolen,  when  he  was  arrested,  cannot  be 
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received— such  a  clniin  must  be  asseHed  before,  or  at  the    ■ 
taking,  to  enable  the  defendant  to  give  evidence  of  his 
own  declaration ;  ond  t  le  bona  fides  of  the  asscrtiou,  is 

for  the  consideralioa  of  the  jury.— 16. 511 

2-1.  The  stealing  of  a  slavj  cannot  be  established  in  any  oth- 
er or  dilferent  manner,,  than  the.  stealing  of  any  other 
chattel  endowed  wit!  1  volition,  and  the  power  of  loco- 
motion. Nor  can  an  individual  commil  larceny  in  one 
county,  who  is,  at  the  time  of  its  commission,  in  anoth- 
er, and  who  is  not  near  enough  to  assist  thosc^  who  are  ac- 
-  tive  in  its  perpretation. — ib. 512 

25.  An  individual  to  wiiom  a  slave  is  hired  is,  jiro  hoc  vice, 
the  owner  of  the  slave  durincf  tiie  term  lor  which  he  is 
hired,  and  may  bo  described  as  sucli,  in  an  indictment  for 
stealing  the  slave ;  but  the  insertion  of  tl:e  true  owner's 
name,  in  an  indictment,  will  not  render  the  proof  irrele- 
vant. Tiie  indictment  may  be  supported,  by  proof  of 
possession  by  t!\e  person  hiring  the  slave.— 7'/;. 512 

26.  There  is  no  repugnance  in  charging  the  ownership  of 
the  slave  in  diflerent  persons,  in  ditierent  counts  of  the 
same  indictment.— z6 512 

DA'MAGES. 

1.  In  debt  on  foreign  judgment,  plaintiff  is  entitled  to  da- 
mages, to  the  extent  of  the  interest  allowed,  at  the  place 
where  the  judgment  was  cb\i\'\ncd.—  Man r 7/  vs.  Cove  et 

al , 250 

2.  But  in  such  a  case,  in  the  absence  of  a  plea,  the  cose  ought 
to  be  submitted  to  a  jury,  on  an  inquiry  of  damages  ;  and 
the  statute  of  the  place  of  the  co  tract,  wliich  ascertains 
the  value  of  money,  ought  to  be  produced,  or  ihe  usage 
proved. — ib 250 

3.  The  action  for  a  false  warranty,  is  intended,  not  so  much 
to  punish  the  seller, as  toeompi^isate  the  purchaser  for  any 
injury  he  mny  hnve  sustained.— //>!?*fl7i  vs.  TJwrington.  428 

4.  And  in  such  cases,  the  measure  of  damages  is  the  injury 
sustained  by  plaintifT,  in  consequence  ot  the  false  warran- 

tv.-ift 428 

6.  Where  one  warrants  a  slave  to  bo  sound,  wliich  was  not  so, 
but  who  afterwards  recovered  and  b?came  sound  the  mea- 
sure of  damages  is  the  sums  paid  for  medical  attendance, 
nursing,  &c.  which  induced  the  recovery.— /li 428 

6.  Inland  bills  of  exchange,  in  this  State,  are  regulated 
and  governed  by  the  same  laws,  usages  and  customs, 
which  regulate  and  govern  foreign  bills  of  exchange,  ex- 
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cept  in  the  amount  oT  damages.— ^a/irici  vs.  The  Far- 
mers' Bank  of  Cliattahoochie 639 

7.  Damages,  other  than  interest,  are  never  given  by  .the 
law  merchant,  against  an  acceptor  of  a  bill — as  acceptor 
merely.— z*6. : 539 

8.  In  Enorland  tlie  daniaores  are  estimated  at  the  difference 

of  exchange,  and  the  expenses  of  forwarding.— ti 539 

9.  The  decision  (Minor  18,)  founded  on  the"  English  de- 
cisions, overruled.— i6 • .   539 

10.  The  clerfe  ol*thc  court  has  no  power  to  ascertain  the  da- 
mages, but  on  a  writing  ascertaining  tha  plaintiff's  de- 
mand.— ib 639 

11.  Where  the  common  monev  counts  are  added  to  a  count 
on  a  bill  of  exchange— the  clerk  may  compute  the  dama- 
ges, without  entering  a  nolle  prosequi  to  the  common 
counts. — ib , 639 

12.  The  only  object  of  an  enquiry  of  damages  after  a  de- 
fault, is  the  ascertainment  of  the  amount' to  which  the 
plaintiff  is  entitled — as  every  other  matter  is  admitted  by 
the  defendant,  to  be  as  alieijed  in  the  declaration- — Mar-  * 
shall  d^  McLc'odys,  White. 561 

13.  The  act  which  confers  the  right  on  a  jury,  to  impose 
damages  for  vexatiously,  or  for  delay,  claiming  property 
levied  on  under  execution,  no  where  requires  that  tfie  ju- 
ry, in  giving  damages,  shall  express,  by  their  verdict,  the 
causes  which  influenced  them. — Bettis^  adm^r  vs.  Tay- 
lor    564 

14.  Where  an  administrator  detains  possession  of  personal 
property,  to  which  another  has  a  paramount  title,  the  - 
owner  need  not  proceed  against  him  in  his  fiduciary 
character,  but  may  charge  him  personally :  and  the  admi- 
nistrator, where  the  question  is  litigated  in  good  faith,  is 
entitled  to  be  reimbursed  his  damages  from  the  assets  of 
the  intestate. — ib 6(i4 

DEED. 

1.  A  deed  is  not  necessary  in  a  conveyance  of  personal  es- 
tate ;  a  delivery  passes  title,  as  effectually  as  the  most 
solemn  instrument. — Rochclle  vs.  Harrison 351 

2.  And  such  a  delivery  of  a  personal  chattel,  in  derogation 
of  the  rights  of  creditors,  is  within  the  inhibition  of  the  ' 
statute. — ib '. 351 

DECISIONS   OVERRULED. 

1.  The  decision  (Minor  18,)  founded  on  the  English  deci 
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sions,  overruled. — Hanrick  vs.  The  Farmers^  Bank  of 
Chattahoochic « «  839 

DEFAULT. 

1.  The  only  object  of  an  enquiry  of  damaores  after  a  de- 
fault, is  the  ascertainment  of  the  amount  to  which  the 
plaintiff  is  entitled — as  every  other  matter  is  admitted  by 
the  defendant,  to  be  as  aliened  in  the  declaration- — Mar- 
,shall  c5'  McLcod  vs.  While 661 

DEMAND    AXD    NOTICE. 

1.  By  the  law  UKjrchant,  the  endorser  of  a  promissory  note" 
stipulates  with  the  endorsee,  and  each  subsequent  holder, 
in  the  ordinary  course  of  business,  t'  at  if  demand  of  pay- 
ment is  made  by  the  maker  at  its  maturity,  and  due  no- 
tice ot  the  non-payment  ^j-iven  to  him, — he,  himsefj]  will 
pay  the  note. — Stephenson  vs.  Primrose *   165 

2.  No  precise  form  of  notice  is  re»juired,--it  may  be  verbal 

or  in  writins:-— //^ *   155 

3.  And  where  the  parties  all  reside  in  the  same  city,  it  is  ne- 
cessary, in  order  to  \\x  the  endorsers  liahihty,  that  he  be 
personally  inforuK^d  of  the  dishonor  of  the  note,  either 
verbally  or  in  writing:  or  a  notice  should  be  left  at  his 
dwell in<r  house  or  |;lace  of  business.—//^ • . . .    156 

4.  Therefore,  where  the  holder,  witfiin  proper  time  after  the 
dishonor  of  the  note,  leaves  a  verbal  or  written  notice,  at 
the  endorser's  countijisf-room,  or  place  of  doing  business, 
but  it  is  not  shewn  to  have  been  left  duri nor  the  hours  of 
business^  all  the  parties  residing  in  the  same  city, — such 
notice  would  not  be  sufTicient. — ib 165 

6.  But  if  the  party  entitled  to  notice,  absent  himself  fronft 
his  placo  of  business  ditrinsi'  the  hours  of  bnsijtess,  with- 
out leavinp^  any  one  to  attmd  to  liis  interest, — the  holder 
will  be  excused  from  giving  notice  there.— ib 165 

6.  But  if  the  endorser  has  used  tlie  precaution  to  obtain  an 
assigmneiit  of  all  the  effects  of  the  drawer  or  maker,  to 
be  applied  to  the  paym.mt  of  the  paper  endorsed,  he  cannot 
claim  an  exemption  from  liability,  because  he  has  not  had 
"rcijular  notice  of  the  dishonor  of  the  bill  oi  note.— /^. . . .   155 

7.  So,  if  he  has  protected  himself,  by  taking"  collateral  secu- 
rity, sufficient  to  cover  the  endorsement,  he  impliedly 
waives  liis  lei^al  riofht  to  notice. — ib .....". 166 

8.  Thong!),  to  this  rule,  there  might  be  an  exception. — 16..   166 

9.  A  room  to  which  a  man  is  accustomed  to  resort,  but  in 
which  it  is  not  shewn,  that  he  carries  on  anv  regular  trade 
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or  employment,  cannot  be  considered  his  place  of  busi- 
jiess. — ib 1 56 

10.  And  if  tlie  liolder  of  pa])or  call  at  a  room  tlius  resorted 
to,  for  the  purpose  of  giving  notice  to  its  occupant  of  the 
dishonor  of  a  note  endorsed  by  him,  at  a  time  win  n  he  is 
absent — the  holder  is  not  excused  from  irivinir  notice  : — 
especially  where  tlie  endorser  has  a  dwelling  lionse  and 
livery  stables  within  the  same  city,  the  latter  of  which  he 
personally  superintends.—/^ 1 56 

11.  No  protest  is  neccsi^ary  to  fix  the  liability  of  the  endor- 
ser of  a  promissory  note--a  demand  of  ])ayment  at  the 
time  and  place  provided  for  it.  with  notice  of  such  de- 
mand to  the  endorser,  is  all  that  the  law  recpiires.— Q?//o-- 
lei/j  adm'x  vs.  Priinroso^ 247 

12.  A  plaintiff  is  not  held,  in  an  action  a'j:ainst  an  endorser, 
to  strict  proof  of  tlie  time  or  ])laco  of  demand  of  payment 
of  a  promissory  note,  wiien  laid  under  a  scilicet,  and,  in 
most  cases,  may  make  his  proof  cjnform  to  the  legal  ef- 
fect of  his  declaration.— /7/ 247 

13.  Each  party  to  a  bill  of  exchang:*  or  ])ronjissory  notQ,  whe- 
ther by  endorsement  or  nKjre  delivery,  has,  in  a  I  cases, 
until  the  day  after  he  has  received  notice,  to  give  or  for- 
ward notice  to  his  prior  endorser,  and  so  on,  till  the  notice 
reaches  the  drawer.--  Whiiman  t^'  Huhhard  vs.  Th-j  Far- 
mers^ Bank  of  Chattohoochie 258 

14.  It  seems,  that  where  the  protest  of  a  note  states,  that  pay- 
ment of  tlie  note  was  demanded  at  the  proi)er  time,  and 
at  the  proper  place,  and  that  it  was  protested  for  non-pay- 
ment—it  is  sufficient,  without  stating  from  whom  pay- 
ment was  demanded,  or  what  re])ly  was  ^riven  to  the  de- 
mand madG.—Can'f/  vs.  77ie  lUuik  of  Mobile 360 

15.  Where  the  protest  states,  «Hhat  the  endorsers  have  had 
due  notice  of  the  demand  and  non-payment,  and  protest 
of  said  note,  by  notice  in  writing,  directed  by  me,  as  fol- 
lows .•  To  the  endorsei-s,"  and  left  at  their  offices— it  is 
sufficient;  and  an  objection,  that  the  place' where  the  no- 
tice was  left,  is  not  described,  and  that  the  notary  decides 
that  the  place  is  the  office  of  the  endorser,  will  not  be  sus- 
tained.—16 360 

16.  Notice  of  the  dishonor  of  a  note  may  be  given  on  the 
same  day  the  protest  is  made,  and  must  be  given  on  the 
next  day,  or  })laced  in  the  post  office,  to  be  sent  by  the 
next  mail. — ib 360 

17.  Where  a  notice  is  sent  by  mail  to  a  distant  post  office, 
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the  place  to  which  the  letter  containing  the  notice  is  direc- 
ted, must  bo  stated  in  the  certilicate  oi  the  notary. — ib.»  •  360 

18.  But  wliere  the  parties  ]i\e  in  the  same  town,  and  a  no- 
tice is  left  at  the  p!ace  of  husinvss  of  the  endorser— it  is 
suflicient  to  describe  it  ay  the  ollico  of  the  person  so  no- 
tified.—/6.  .". 3C0 

19.  The  certificate  of  the  notice  by  tiic  notary,  is  prima  fa- 
cie evidence,  only  of  the  fact  recited  ;  and  if  left  at  the 
wrong  phicOj^he  fact  maybe  controverled.— i6 361 

DEMUIIRKR    TO    KVini.^'CE. 

1.  On  a  demurrer  to  evidence,  where  the  evidence  is  not  suf- 
ficient to  maintain  tlie  issue,— the  court  will  not  award  a 
venire  fa  cifis  do  novo.— Lea  c^'*  Lans^don  vs.  The  Branch 
Bank  at  Mobile 119 

2.  The  office  of  a  dciP.urrer  to  evidence,  is  to  withdraw  from 
the  jury^  the  coriiJidcration  of  t'ne  facts  oJlered  in  evidence, 
to  maintain  the  issue,  which  the  jury  were  empannelcd 
to  try,  and  to  reier  them  to  the  court.  It  is,  in  effect,  the 
subsiitution  of  the  court  for  the  ]wx\.— Curry  vs.  The 
Bank  of  Mobile '. . .% 360 

DKPOSITIOX. 

1.  Where  the  commi>sioucr,  appointed  to  take  a  deposition, 
has  omitted  to  certify  it  by  his  sin^nature,  the  deposition 
caunot  l)c  read  in  evidence ;  but  the  ouMssion  of  the  seals 
will  noL\>p(Tate  to  exclude  the  de];ositions..  .Z>o;2rw  vs. 
Joyce 303 

DETINUE. 

1.  A  defendant  in  detinue,  is  not  allowed  to  give  in  evidence, 
as  he  might  do  in  trover,  tliat  the  ])ropcrty  was  delivered 

to  him  a-?  a  pledge.- --/^cvV^-f  vs.  Taylor 564 

2.  Nor  will  it  avail  him,  that  the  property  was  destroyed,  or 
died,  after  suit  brouu^iit. ■  -ib 564 

DIRCOrsTIXUAXCn. 

1.  A  discontinuance  fis  to  one  of  the  parties  to  a  case,  on 
whom  the  writ  has  I)ecu  executed,  is  a  discontinuance  as 

to  all. — Gazzam  el  al.  \s.  Bebce  c\'  Co 49 

2.  To  justify  a  di-continuance,  against  one  who  is  sued  as  a 
partner,  ami  on  wiiom  tiio  j)roccss  has  been  served,  it 
should  ap{)car  that  he  is  not  a  mtjmber  of  the  firm.. — ib,    49 

3.  Where  a'l  action  is  brt  uofht  airaiuf.t  two  defendants,  and 
the  writ  is  s^-rved  on  one  only,  and  th.e  plaintiff  disconti- 


620  *  INDEX. 

nues  as  to  the  defendant  not  served,  he  may,  immediately 
after  the  di->continiianco,  issue  frrsli  process  against  the 
defendant  not  served,  and,   if  lie  be  found,  proceed   to 
judgment  aijainst  Jiim. . .  S/uilh  vs.  Blakcncy . ........   128 

4.  And  the  recitals  in  the  writ,  that  the  j)revious  writ  liad  is- 
sued against  the  defendant,  and  tlie  party,  as  to  whom  the 
judgment  was  taken,  will  iiot  avail  in  error— the  defendant 
having  appeared.-  -ih 128 

DISTRIBUTEES. 

•1.  The  interest  of  one  of  several  co-distributees  is  several, 
and  does  not,  at  his  death,  pass  to  liis  co-chstribul-.^es.  A 
distributee  may,  in  his  turn,  become  the  foundation  of  a 
new  stock,  who  may  bcj  persons  other  than  those  entitled 
with  him  to  distribution. — Maury  s  adfri'r  vs.  Mason's 
adm'r 213 

2.  A  transfer  of  the  interest  of  one  of  several  distributees, 
parties  to  a  particular  suit,  does  not  remove  his  disqualifi- 
cation, when  offered  as  a  witness  in  the  cause.— /6 213 

3.  In  distributing  an  estate,  where  parties  in  interest  will 
not,  or  are  incapable  of  consenting  to  an  adjustment,  the 
administrator  should  obtain  permis5>ion  to  sell  so  niucli  of 
the  estate,  as  will  enable  him  to  make  an  equal  division. 
Teal  vs.  Lee,  adm^r 507 

4.  The  statute,  (Aik.  Dig.  155,)  delegates  ])ower  to  the  judge 
of  the  county  court  ,«w  he  re  the  i)arties  cannot  agree,  to  as- 
certain ,  by  testimony,  the  value  of  property  brought  into 
hotchpot,  as  a  judicial  officer;  or  to  cause  a  jiu-y  to  be  im- 
pauneled  for  that  purpose.  It  is  error,  therefore,  for  com- 
missioners to  make  tlie  valuation,  or  for  the  court  to  con- 
fer authority  to  that  effect.— 17> 507 

6.  The  law  no  where  autliorises  the  rendition  of  decrees, 
and  the  award  of  execution  thereon,  against  distributees, 
for  balances  against  them  on  distribution.— /i 507 

DOWER. 

1.  A  widow  is  not  entitled  to  dower^  of  lands  once  purchas- 
ed of  the  United  Slates,  but  which  have  been  subsequent- 
ly forfeited. — Rodgers  vs.  Rawlings * 326 

ENDORSER. 

1.  Where  A  endorses  a  bill  of  exchange  in  blank,  with  an  un- 
derstanding that  it  is  to  be  accepted  by  B.  and  this  un- 
derstanding is  communicated  to  C,  who  purchases  the 
hill,  hsfore  the  purchase;  and  the  bill  is  not  accepted  by  B, 
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but  by  some  other  person,— A,  the  endorser  is  not  liable  on 
his  endors  'niL'nt,  to  C  the  lioldiT.-  -Ini^e  vs.  The  Branch 
Bank  of  Mobile. . . .' 108 

2.  The  acceptor  of  u  hill  is  priniari'.y  liable  to  p.ay  the  bill, 
and  the  drawer  and  endorser,  if  the  })ropjr  steps  are 
taken  to  char;i:e  them,  are  liable  on  thedLlauIt  ot  the  ac- 
ceptor—bnt  the  endorser  is  hable,  in  no  instance,  to  the  ac- 
ceptor, unless  in  case  of  an  acceptance  for  the  lionor  of 
the  endorser.— <6 108 

3.  But  an  agreement  between  the  holder  of  a  bill,  and  the 
acceptor,  that  the  holder  will  not  look  to  the  acceptor  for 
payment  of  the  bill,. until  the  hokler  has  exhausted,  with- 
out success,  the  legal  remedies  against  the  endorser,  will 
operate  to  discliargc^  the  endorser.—/'/^ 108 

4.  Notice  by  an  endorser,  who  has  paid  a  l)ill  of  exchange 
in  bank,  that  he  will  move  for  judgment  against  his  prin- 
cipal, at  the  next  term  of  the  court,  loses  its  ( tlicacy,  by  a 
failure  to  proceed  on  it,  at  the  term  hxcd  for  its  return. — 
Parsons  ^  Co.  vs.  Lfe  i^j*  Nor  (on 125 

5.  Such  a  notice  is  entirely  under  the  control  of  the  party 
issuing  it,  until  he  shall  move  upon  it,  and  cannot  be  re- 
garded as  process,  matter  ox  thii.g  dejtendns^;  and  con- 
sequently is  not  continued  in  forc(^  by  the  statutes,  which 
provide  for  cases  of  failure  to  hold  a  court,  or  dispose  of 
the  business  therein.—/^. 125 

• 

ENDORSEMENT. 

1.  A  legal  title  to  a  note  payable  to  the  order  of  the  maker, 
can  oiily  be  derived  from  his  endorsemcnt.-Z,«»Gr  ^'  Lang- 
don  vs.  The  Branch  Bank  at  Mobile 119 

2.  Such  note  is  of  no  validity  until  endorsed  ;  and  until 
then,  the  maker  canr)ot  be  sued.— 16. 1 19 

3.  But  when  endorsed,  the  note  becomes  perfect,  and  the 
party  may  be  treated  as  the  maker.— /6 1 19 

4.  And  if  a  subsequent  endorser  be  sued,  the  holder  may  de- 
rive title  to  the  paper,  through  tlu^  endorsement  of  the 
maker. — ih 119 

5.  The  deliberate  cancellation  by  the  holder,  of  an  endorse- 
ment on  a  note,  discharges  the  liability  of  such  endorser, 
to  the  holder;  and  so  operating,  it  will  also  discharge 
from  liability  to  the  holder,  the  subsequent  endorser.— 
Curry  vs.  The  Bank  of  Mobile 361 

6.  Thus,  the  holder  of  a  note  or  bill  of  exchange,  seeking 
to  effect  a  recovery  on  such  note,  against  au  endorser, 
cannot  prejudice  the  right  of  siich  endorser,  by  striking 


out  llie  naiiiv^  of  a  jirovious  ciidorscr,  who  would  be  lia- 
ble to  tiie  Icjst.     iff 361 

7.  Thougi),  'U  .-  ."/■;;-•.  tlir  sitniJiioii  of  the  endorser,  whose 
name  is  siricl:..:!  cvA.  •:::  -j'A  \rj  vr ,' linuxl— iis,  that  he  was 
ail  ace  v.iini'.; '  ilioii  I '.ci.v. '  r,  af:.L  ii(»t  rcspoii.'.ible  to^  fi is 
imruetiial'j  oi/ioi":.  v',  in  any  evt^ii:.-  //> , .   361 

F.iiRoi;,  As.si(j?:;:T:v  rs  i»f. 

1.  The  [)i'()ce(:cii:}os  of  a  juotice  of  lliC  prace,  iii'a  case  of 
lorciblc  eiitrv  and  detains',  can  onlv  [)e  reviewed  in  the 
circuit  ceaui  on  such  errors,  as  the  atlention  of  the  court 
is  caKed  to,  .by  an  as^irrn.n.Mit,— and  an  omission  to  make 
one.  is  fatal.— 7»////77.'y  vs.  5  \  Uliams 47 

KllilOU,    AXi)    V/RIT    OF. 

1.  Wliere  a  writ  of  eir-*r  i  >  jTos  eatcd  on  a  judgment  at 
law,  and  aniK.^Xfcl  tLv-rr  i;,:\rars  a  dicrce  in  chancery, — 
the  two  ens  -^  cannot  1:  •  \\\\\\  unfounded  so  as  to  author- 
ise this  cu;irt  to  coi^!:!'  r  t!.'.^  errors  assigned  on  the  de- 
eree.— .l/r^?'///  vs.  f  {■;■}: -i-oicJ 296 

2.  The  clrriv  (,f  tl:o  ciienit  c.,r,rt  has  no  authority  to  issue 
writs  of  err<>r  in  any  crimiiial  case:  such  writs  must  ori- 
ginate from  ail  aj'j/iiaai;:i  to  tlie  Supreme  Qowxi.— Bourne         ^ 
vs.  The  Slaic 458 

3.  And  a  writ  thus  iniprovidontlv  issued  will  be  dismissed. 

ih ". . .  ■ 458 

4.  Where  one  coin]);ains  of  an  error  in  an  inferior  tribunal 
—to  be  entitled  to  r(\'.hvs.^,  he  niust  sliew  he  is  prejudiced 

by  \\."'J'jraus  vt  nK  vs.  DoUlti:: 546 

5.  But  wh;^re  a  d.  Kiidaiit.  in  orcu^r  to  make  out  a  defence, 
propo>-As  to  sliow,  ll^at  t!je  consideration  of  a  bond  sued 
on,  is  a  bond  whieli  is  i.st.  and  \\\  liis  effort  to  show  the 
contents  of  si;ch  !o:  t  Loud,  isainsted  by  an  iniprop)er de- 
cision of  the  eonri,— lli'-:e  !;.cts  sufficiently  exhibit  the 
pertinency  of  the  })rci;f,  to  antl^orise  the  action  of  this 
court.—//; > 546 

6.  An  ap])eal  or  writ  of  error  dot  s  not  lie  from  an  interlocu- 
tor v  order  of  the  county  eonrt. — Merrill  vs.  Jones 554 

7.  A  judgnu.-nt  of  the  ciicnit  eor.rt,  on  a  writ  of  error,  to 
revise  an  infcr/or.y^nr/  crdcv  of  thi^  county  court,  though 
obtained  with  the  coi:sc;:t  of  paiti(  ?,  will  be, set  aside. 
--ib 554 

8.  And  where  the  proe;  edinrrs  iu  the  circuit  court,  might 
operate  as  a  bar  to  a  rcvi'nv  of  th.e  same  matters,  when 
properly  presented,  niicv  final  judgment  below,  the  pro- 
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ceedings  will  be  set  a  ido,  a'lH  tic;  writ  of  orror  ilir-niivs- 
ed.  — ib 55-i 

ESTATE. 

1.  To  enable  tlie  siiproiiK*  Cv  ml  to  r;  \  '.y  \v  ii  c.is; ,  undrr  IIa* 
act  of  eii^hteon  hundivJ  iiiiu  tli.rtv-tl»i\^o.  i  Aik.  [ho-.  -^53.) 
where  coniiuissioiiers  inid  ki'ii  apjuiiniid,  by  a  judge,  of 
the  circuit  court,  to  sclt'c  tluMMiite  of  a  dt  CLclciit,  the 
judge  of  the  orphans'  Cv>ui't  b.'ii.i;  im  vi  ivd,.  .the  coni- 
mission  issued  by  t!ie  jmhy  of  lii;^  cirvuit  court  should 
appear  of  rocoid.. . Lis/ or  vs.  i'iriaji  ci  al 375 

2.  Its  existence  and  legality  caiKi')t  I  .?  ^\\\  \)  ;rd  by  intend- 
ment, or  by  a  recital  in  t.'ic  niiiuiUs  ol  tl.e  clerk  of  the 
county  court,  or  the  rc]x)rt  o(  tiie  C'rinniissioners. — /6. . .   375 

3.  And  the  report  of  two  {»f  tlic  cjmii::.!  ^ioiirrs,  is  not  a  de- 
cree revisable  in  error,  and  an  coitcilirui  i.ssued  on  such 
a  report  of  conimissioners\  uiav  bi  (Uias!:cd  on  jnolion*. — 

ib ....;...... 375 

4.  In  distributing'  an  estate,  wIiltc  paities  ii:  interest  will  not, 
or  are  incapable  of  conseiitiiig-  to  an  adjustment,  tlie  ad- 
ministrator should  obtain  ],crnlis^L(nl   to  rcli  so  nuich  of 
the  estate  as  will  enable  him  to  mala*  an  e{[ual  division.' 
Teat  vs.  Lee^  adnir 507 

5.  The  statute,  (Aik.  Dig.  155,)  dv^'eornt.:->  j^iwer  to  the  judge 
of  the  county  court,  whore  the  parties  caimot  agree,  to  as- 
certain by  testimony,  the  vahic  ol  property  brought  into 
hotchpot,  as  a  judieial  ofiicer ;  or  to  cause  a  jury  to  be 
impannelcd  for  that  purpose.  It  is  error,  thcirefore,  for 
commissioners  to  make  the  valuation,  or  for  the  court  to 
confer  autliority  to  that  elfect.-  ib 507 

6.  The  law  no  where  authorise  s  the  rendition  of  decrees, 
and  the  award  of  execution  thereon,  against  distributees, 

for  balances  against  them  on  distribution.— /Z> 507 

EVIDENCE. 

!•  If  the  evidence  offered  in  a  case,  does  not  conduce  or  tend 
to  prove  the  facts  in  issue,  a  motion  should  be  5nade  to  ex- 
chide  it  from  the  consideration  of  the  jury :  but  when 
the  evidence  tends  to  prove  tlie  issu(\  though  not  conclu- 
sive such  a  motion  cannot  ])xo\'Vi\\~]\[cKenzie  vs.McRae, 
adm'r 70 

2.  Where  evidence  is  circumstantial  and  not  conclusive,  the 
jury  are  sole  judges  of  the  eilWA  of  the  testimony,  and 

ar6  alone  capable  of  deducinof  inferences  from  it.  -ib* .     70 

3.  Evidopce  that  the  note  sued  on  is  not  the  property  of 


684  INDEX. 

plaintiff,  may  be  given,  under  the  general  issne. — Evans 

vs.  Gordon '. 142 

4.  Evidence,  which  has  prima  facie  no' pertinence  to  the 
issue,  is'  rightfully  rejected.— //i/^ercr/'/Zy  vs.  Byrne 176 

6.  Wliere  a  party  claims  the  l)e!ie(it  of  an  exception  to  this 
rule,  he  must  bring  himself  within  it  by  pleading  or  proof. 
—ib 176 

6.  A  transfer  of  the  interest  of  one  of  several  distributees, 
parties  to  a  particular  suit,  does  not  remove  his  disquali- 
fication, when  ortered  as  a  witness  in  the  cause. — Mau- 
ry's adnir  vs.  Mason's  adnir 213 

7.  And  a  bill  will  not  be  dismissed,  without  prejudice,  to  ena- 
ble a  witness  in  a  future  suit,  to  tender  a  suitable  release 

to  restore  liis  competency,  —ib 213 

8.  If  a  witness,  whose  deposition  has  been  taken  on  the 
ground  of  his  being  about  to  leave  tlie  state,  remain  un- 
til the  trial  of  the  cause — his  deposition  cannot  be  read 

.  in  evidence. —  Goodwi/n  vs.  Lloyd 237 

9.  But  the  failure,  on  the  part  of  a  witness,  thus  situated,  to 
put  his  determination  of  leaving  the  state  into  execution, 
until  after  a  term  of  the  court  has  elapsed,  will  not  de- 
prive the  party  of  the  henetit  of  his  testimony,  if  he  leaves 

the  state  b'^fore  the  trial  of  tfic  cause. — ih 237 

10.  And  his  death,  within  the  state,  before  he  executes  his 
determination  of  leaving  it,  affords  as  good  ground  for 
using  his  testimony,  as  his  ab'^ence  from  the  state,  at  the 
time  of  the  trial. — ib 237 

11.  A  plaintiff  is  not  tield,  in  an  action  against  an  endorser, 
to  strict  proof  of  the  time  or  place  of  demand  of  payment 
of  a  promisvsory  note,  when  laid  under  a  scilicet^  and,  in 
most  cases  may  make  his  proof  conform  to  the  legal  ef- 
fect of  his  declaration. —  Qifi^sh'y  adtrCx  vs.  Primrose.  - .  247 

12.  No  authority  is  given  by  statute  to  a  notary  public,  to 
certify  a  fact  in  regard  to  a  bill  of  exchange,  independent 
of  the  protest. —  Whitman  (Sf*  Hubbard  vs.  The  Farmers 
Bank  of,  Chattahoochie. 258 

13.  If  written  evidence  be  by  the  court  improperly  suffer- 
ed to  cfo  to  the  jury,  to  prove  a  fact  indispensable  to  sup- 
port the  action,  and  competent  evidence  conclusively  pro- 
ving the  same  fact,  be  afterwards  offered  and  received — 
the  error  of  admitting  the  improper  evidence  is  not  cur- 
ed. And,  in  such  case,  the  error  of  allowing  the  impro- 
per written  evidence,  can  only  be  cured  by  withdrawing 
from  the  jury  the  written  evidence  offered,  as  it  cannot 
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be  known  which  of  the  two  medes  of  proving  the  fact, 

was  relied  oil  to  support  Iho  acUon.—ib 268 

1-1.  A  record  in  c.haacery  must  shew  affirmatively  all  the 
evidence  necessary  to  sustain  it. — !>}lnglelon  vs.  Gayle. .  270 

15.  Where  the  langua2:e  of  the  master's  report  issucli  as  to 
warrant  the  belief  tliat  the  bond  and  mortgage  had-  been   ' 

.   produced  before  him  and  proved,  it  will*,  he  sufficient ;  but " 
where  the  report  does  not  warrant  such  a  bijUef-^the  pro- 
duction and  proof  before  him  of  the  bond  and  mortgage 
will  not  be  presumed. — ib :.,....*.,.....  270 

16.  The  statute  makinof  an  instrument  of  writing. evidence 
of  the  debt  or  duty  for  which  it  was  given,  does  not  apply 

to  su  ts  in. chancery.— //y. ^ 270 

17.  Before  a  decree  is  pronouncod.  on  a  bill  taken  pro  con^ 
Jesso,  the  court  must  be  satisfied  by  sufficient  evidence,    • 
of  the  justice  of  complainant's  demand,—//; •.    270 

18.  The  answer  of  one  defendant  in  chancery,  cannot  be 
read  as  evidence  to  charge  a  co-defendant. —ii. .........   271 

IQ.Where  the  commissioner,  appointed  to  take  a  deposition, 
has  omitted  to  certify  it  by  his  sia;iiature,  tlie  deposition 
cannot  be  read  in  evidence ;  biit  the  omission  of  the  seals 
will  not  operate  to  exclude  the  depositions..  .Dozwr  vs. 
Jat/ce -. *M3. 

20.  A  witness  cannot  bo  examined  in  any  distinct  collateral   • 
fact,  for  the. purpose  of  impeaching  his  testimony  after- 
wards.— But  if  the  witness  voluntarily  swears  falsely,  in 
relation  to  matters  not  within  the  issue,  he  may  be  im- 
peached by  contradicting  him. — if). '. . . .  303 

21.  The  circumstances  under  which  plaintiff's  property 
went  into  possession  of  t\ui  intestate  of  a  defendant  ad- 
ministratrix, may  bo  shewn,  in  detinue,  by  proving  a  re- 
quest from  defendant  to  plaintiff  to  thatefiect,  in  the  hfe- 
time  of  her  husband. — Rochplle  vs.  Hmrison 351 

22.  A  promise,  under  sea',  to  make  a  title  in  fee  simple  at 
some  future  time,  to  land,  provided,  the  passage*  of  an 
act  of  congress  can  be  obtained,  toauthorisg  such  a  con- 
veyance ;  is  properly,  rejected  when  offered  as  evidence, 
to  estabhsh  titjp  in  a  difjudant  in  trespass.— /aw c^  vs.  ' 
Tait  etal...'. .  . .......  . •. 476 

23.  The  conduct  of  a  cause  in  court,  is  entrusted  to  the  (Ji$- 
cretiori  of  the  presiding  jildire,  and  he  maVj^when  fieces- 
saryi  perrpit  a  party  to  introduce  evidence,  after  the  tes- 
timony is  closed.— zT? :..........'........ ..%  476 

24.  Where  words  are  actionable  iii  them.«3lvcs,  it  is  not  ne- 
ce^ary  to  lay  special  dama|:os.  and  no  evidence  of  special 
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damage  can  be  received,  iujIcss  spceially  averred. — John- 
sen  vs.  Robcrlson  l\'  nifc 486 

25.  Tiiougli  a  pkiiiiliJi*  iiiay  ciiliaiiCL;  duiha^as  by  f  roof  of 
special  damages,  it  docs  ijot  lol.ow  tliat  the  jury  are  con- 
lined,  iti  estiniatinix  the  daiuauts.  to  the  rtctiniarv  loss 
proved;  they  may  coniperisatcTthe  injured  party,  taking 
into  consideration,  not  only  his  peeuniary  lots,  but  ail  the 
circumstances  ol"  tlie  case. — ib 486 

26.  A  witness  cannot  bu  asked,  in  slander,  if  he  knows  of 
other  persons  refu  iiig  to  eni])!oy  pluiniiff,  by  reason  of 
tiic  slanderous  words  si)oken.  tlian  tiiote  nj.'nlloned  in  Ihe 
declaration.--/^ 486 

27.  Matter  admissible  mickr  a  j)lca  o{  liber  uin  trnemcntam^ 
mav  be^^iven  in  evidi'Mce  under  the  ireiKnil  h^nQ.-Dcan 
xa.'Fafl .^ 491 

28.  The  c^e  leral  rule,  on  tl:e  subject  of  ]:eimltiing  ttstimo- 
no  to  bj  giveu.  ol  njalters  not  a'.kirf  d,  is,  that  noliiing 
shall  be  given  m  evidcnct^,  which  docs  not  directly  tend 
to  the  proot  or  d.sproof  the  matter  in  issue.— 77/t  /SVtf/c 

vs.  Wisdom f 511 

29.  On  an  indictment  for  stca'ing  a  slave,  evidt  nee  is  not  ad- 
missibk^  of  eonversations  he:d  by  the  })ri<oner,  with  oth- 
er slaves,  eighteen  mil(\s  from  the  ])lace  where  the  oflence 

is  charcTL^d  to  have  b.'cn  eo.nmitted.— ?/> 511 

■J 

30.  Though  the  f (I ct  that  such  prisoner  was  at  a  particular 
place,  not  far  distant  from  the  p<  int  where  the  crime  was 

^>3r|x?t rated,  niiglit  be  shewn,  in  order  to  trace  liim,  step 
by  step,  to  tfic  place  where  the  lareenv  was  committed. 
ib....' * 611 

31.  But  evidence  of  anv  at  bv  tlie  i^risoner,  or  his  ireneral 
conduct,  not  eonneeted  with  the  crhne,  should  not  be  re- 
ceived.— ib 511 

32.  Evidence  oflered  by  a  ])risonor,  of  his  assertion  of  a 
claim  to  property  sto'en,  when  he  was  arrested,  cannot  be 
received— such  a  claim  must  be  n'serted  before,  or  at  the 
taking,  to  enable  the  delendant  to  i^ive  evidence  of  his 
own  declaration;  a.  id  tie  bona  firlos  of  the  assertion,  is 

for  the  consideration  of  the  jury.—//; 5i  1 

33.  An  instrument  of  writinsf  pro(hiced  in  pursuance  to  no- 
tice to  that  effect,  may  be  n  ad  by  tlie  paity  who  has  re- 
qnired  the  production :  but,  if  Ik;  does  not  choose  to  giv^ 
it  in  evidence,  the  mere  notice  will  not  have  the  eflectto 
allow  the  party  in  wliose  pc^sscfision  it  iias  been,  to  read  it 
without  proof —I'A : 511 

34.  The  best  evidence  the  subject  ^idmits  of,  must  always  be 
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produced;  and  if  cvideiico  of  an  inferior  abrade  is  offered, 
it  raises  the  presumption,  that  i!}c  hig-Iier  testimony  is 
witiihcld  lor  some  sini>tor  juirjioso.-  -Monucai  vs.  tical.  529 

35.  Before  cvidonco  of  an  infiuior  grade  is  pennitH^d  to  be  ad- 
duced, the  court  will  require  sati.-lactory  i)roof  tiiat  better 
evidence  is  not  vohnitariiy  withlield;  and  tbc  sutficiency 
of  such  proof  is  a  (juestion  for  the  discretion  of  the  court, 

to  be  governed  by  the  circu instances  of  the  cii3e.™/6 529 

36.  Where  a  party  proved  that  a  deed  under  whicli  ho  claim- 
ed, a  pereonal  chattel  of^e  existed,  and  was  in  the  posses- 
sion of  one  who  had  intermarried  with  the  :rrantee  of  the 
deed,  and  resided  beyond  the  limits  of  the  state  ;  that  the 
deed  had  been  demanded,  but  not  produced  ;  that  enqui- 
ry had  been  made,  without  cii'ect,  of  other  persons,  who, 
it  was  supposed,  niirifht  have  pos.-ession  of  it:  and  where 
there  was  an  offer  to  prove  its  contents,  by  a  recristered 
copy— it  is  sufliciont :  and  inferior  evidence  of  the  con- 
tents of  the  de.:<l  m:iy  be  admitted,  -lb 529 

37.  Where  one,  by  his  will,  appointed  certain  agents  to  • 
maSe  a  division  of  his  personal  e.-tate,  and,  in  case  cf  the 
death  of  either  of  the:n,  authorised  the  survivor  to  ap- 
point others  in  the  place  Of  tiiose  deceased,  to  assist  in 
making  the  division — a  recital  contained  in  a  paper,  pur- 
porting to  be  the  evidence  of  huc\\  division,  and  made  by 
agents  purportinij  to  have  \,gcu  ajjpointed  by  the  survi- 
vor, is  not  sufficient  evidence  of  the  fact  of  the  appoint- 
ment. Proof  of  tlio  fact,  aaainst  one  not  c'aiming  ufider 
the  papor,  purporting  to  bj  a  division,  miut  be  made  by 
evid  nice  aUiindc.—  ib. 629 

38.  Where  the  loss  of  an  instrument  proposed  to  be  offered 
in  evidence,  is  satisfactorily  proved,  the  law  permits  se- 
condary evidence  to  be  given  of  its  contents. — Evaus  ct^ 
al.  vs.  BoIIfffif. . ', 54G 

39.  The  most  uiiexce|;tional)!e  mod.^  of  ))roving  the  contents 
of  a  lost  instriiniiot,  i-^  by  a  s  Aorn  e(;py;  and  where  the 
copy  is  true  it  is  pnjof  of  the  same*  irnide,  ffnd  entitled  to 

ths  samj  credoncj  a*=?  the  ori::i;)a!.-  //; 54G 

40.  Where  the  subscribing  witness  haiukd  a  bond  to  tiie 
clerk,  who  copied  it.  .the  copy  made  by  the  clerk,  is  sa- 
tisfactory evidence  of  the  contents  of  th.c  ori£i"inal. . .  ib.» .   546 

41.  But  the  subscribiui;  witness  carniot  b.^  allowed  to  refresh 
his  memory,  as  to  the  cont.Mits  of  tJit;  lost  bond,  by  refer- 
ence to  the  c»)py  made  by  the  clerk.—  //; 546 

42.  A  witness,  it  seemsj  may  be  allowed  to  refresh  his  me- 
mory, by  looking  at  a  memorandum  he.  made  at  the  time 
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the  occurrence  took  place,*toiwhich  he  is  called  to  testi-  . 
fy ;  but  must  swear,  not  Iroiu  tfie  fact  of  his  having  \writ- 

.    ten  it  down,  bui  to  the  fact  it  sell'--- /6... 646 

43.  Where  a  defendant,  in  order  to  make  out  a  deience,  pro- 
poses to  show  tliat  tile  consideration  of  a  bond  sued  on, 
is  a  bond  which  is  lost,  and  in  his  elfort  to  show  the  con- 
tents of  such  lost  bond,  is  arrested  by  an  improper  deci- 
sion of  the  court. — tliese  facts  sulficientlyexliibit  the  per- 
tinency of  the  proof,  to  autliorisc  tlie  action  of  this  court. 
~ib .«!...... 546 

EXECUTION. 

1.  If  .a  defendant  in  execution  have  property  in  the  county, 
it  is  the  sheriti's  duty  to  levy  upon  it,  unless  it  be  exempt- 

.  ed  from  seizure  by  law. --Bell  ct  ul.  vs.  King 147 

2.  The  lien  of  an  execution  does  not  depend  upon  contract, 
but  is  given  by  law,  and  imparts  to  the  eider  the  right  of 
satisfaction,  in  preference  to  one  that  has  subsequently 
gone  into  the  sheritf 's  hands. — ib ;........   147 

3.  Yet  this  preference  of  an  older  over  a  younger  execution 
creditor,  does  not  excuse  the  sheritf  from  a  levy  of  the 
Ijillerexccutioif,  where  the  property  is  Hot  needed  to  satis- 
fy the  former. — ib 147 

4."  A  return  of  nulla  bona  cannot  be  justified  by  the  proof 
of  a  prior  Hen,  unless  the  executions  creating  it  were  ac- 
tually levied.— 16 -. 147 

5.  In  order  to  comply  with  the  law,  authorismg  executions 
to  be  forwarded  to  other  counties,  (Aik.  Dig.  170,)the  sher- 
iff must  deposit  a  coj)y  of  the  execution  in  the  clerk's  of- 
iice,  of  the  county  to  which  it  is  sent,  and  must  endorse 
on  it,  a  copy  of  the  return  made  by  him  to  the  original — 
and  unless  this  is  done,  the  co])y  would  not,  in  itself^  be 
evidence  on  a  trial  of  the  riijht  ot  property,  in  the  goods 
levied  on. — BctHs,  adm'^r  vs.  Taylor 565 

6.  But  the  act  is  merely  affirmative,  and  does  not  exclude 
every  other  mcfde  of  proving  a  copy  of  the  execution. — 

An  examined,  or  sworn  copy,  is  admissible.-  -ib ■  565 

7.  Aliter,  where  the  issue  is  nal  twl  record,  in  which  case 
the  record  must  be  produced,  sub  pede  sigilli,  or  other- 
wise made  ^thehtic,  in  itself. — ib •...   565 

EXECUTORS    AND    ADMIXISTRATORS. 

1.  The  seller  ol  personal  chattels  impliedly  stipulates  that 
the  article  sold  is. his  own,  arid  that  he  will  indemnify  the 
buyer  for  the  loss,  if  the  title  is  in  another  person.— iiicA:*', 
ttdrri'F  vs.  Dillahtinfy 133 
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2.  But  a  sale  by  an  executor,  administrator,  or  other  trustee, 
forms  an  ex^'option  to  tii«j  rule,  and  does  not  imply  a  war- 
ranty of  title,  unless  there  be  tVaud,  .or  perhaps,  in  some 
instances,  ^ross  neii:liiJ:ence.— <7^ 133 

3.  The  payee  of  a  note  made  to  him,  as  administrator,  may 
sue  on  the  note  in  his  own  nami;,  and  so,  also,  tfie  endorsee 
of  a  promissoiy  note  received  by  him,  as  administrator, 
may  maintain  action  on  the  note  in  his  own  namc.--jyran* 

vs.  Gordon 142 

4.  The  right  of  an  administrator  to  the  j)ossession  of  person- 
al property  of  his  intestate,  is  not  impaired  by  an  injunc-^ 
tion  forbidding  its  distribution.— J/cC'///<7^(:7i,  adm^x  vs. 
McCntchen 161 

5.  At  common  law,  actions  that  arise  from  contracts,  lor  the 
payment  of  money,  or  for  tlic  jKjrformance  of  duties 
where  property  is  in  question,  survive  to  the  executor  or 
administrator — actions  for  injuries  to  the  person,  cl}arac- 
ter or  pro^ierty  of  hidividuals,  die  with  tlie  person. — Net- 
tles admr  vs.  Banielt 181 

6.  The  statutes  modifyiusi:  tliis  rule,  do  not  extend  relief  a- 
gainst  the  executor  or  administrator,  for  an  injury  to  per- 
sonal property,  conmiitted  by  the  testator  or  intestate.-i^.  181 

7.  The  statute  of  eighteen  hundred  and  twenty-six,  provides  . 
that  all  actions  of  trespass  (puirc  clattsum  frcffity  and  ac- 
tions to  recover  damages  for  injuries  to  personal  property,    " 
may,  if  the  plaintiff'  dies,  be  revived  by  liis  executor  or 
administrator,  in  the  same  manner  as  actions  on  contracts, 
but  does  not  apply  to  d( fondants, — ib 181 

8.  Trover,  where  property  lias  been  converted,  or  an  action 
for  money  had  and  received,  on  an  implied  contract,  waiv- 
ing the  injury,  may  1x3  maintained  against  an  executor  or 
administrator,  where  the  property  has  been  sold  by  a  tes- 
tator or  intestate  :  and  if  the  property  be  in  specie,  in  ^ 
the  hands  of  the  personal  representative,  he  can  be  made 
personally  amenable  for  it. — ib 181 

9.  But  an  action  of  trespass  proper,  does  not  survive  against 
the  representative  of  the  wrong  doer,  where  commenced 
in  his  life  time  ;  and  in  such  cixse  the  representatives  can- 
not make  themselves  parties,  to  the  suit. — ib , . .    181 

10.  As  the  property  devised  or  bequeathed  to  inflmf  devisees 
— legatees,  most  usually  goes  into  the  possession  of  their 
guardians^  after  the  executor  shall  have  collected  the  es- 
tate of  the  testator,  and  paid  his  debts  ;  in  order  to  allow 
it  to  remafn  with  the  executon'or  to  receive  any  other  than 
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its  acciistoiiictl  desti')ntion,"  the  intention  of  tfic  testator 
should  a|)p:;ar  rroin  piaiii  !;i:iii:iia^^\  or  clear  implication. 
Heirs'of  Capil  vs.  McMil  !}.(•' n.  adnir. 197 

11.  Tile  iv[)ivs;.;iitalivc  of  owv.  who,  al  au  administrators 
salo,  piu\'hasjd.  (or  an  inad.'iuato  ])ii.i'.  slave-,  assumed 
to  bu  subject  to  a  m;)rrL»-a;;-j  wliirh  htid  lost  iis  iitn,  is  a  ne- 
cessary partv  ti)  a  bill  lilod  i)>  the  UKntixairoe,  scv^kinif  to 
forcloH3  tile  mjrtira:^'.^,  to  protect  the  iuteri-st  of  ere  'itors; 
and  without  makint^  such  r^'pri  sentativc  a  partv,  no  dc- 

^  creo  can  be  bad  in  the  cau;^;^  — AV/zi^'/r/o;/  vs.  Gaijle 270 

12.  An  executor  who  \\{X<  on  •  oi'  the  s'avos  in  poss^ession, 
should  also  b-?  made  a  partv  to  tl'.c  bill.-    i/y 270 

13.  Notice;  of  the  existence,  of  a  hen,  adniitt;ed  by  one  who 
purchased  at  an  adminiilrati'r's  sail*,  under  the  lien,  can- 
not bind  tiiooic  who  c'ann  under  t!)e  i^nrehascr. — ib 271 

I'l.  A  decree  cannot  be  vein!;  ;.m1  a::ainst  driendants,  as  exc- 
cutOKS  dv  son  tori,  whe  i\:  -.  w.h  sued  in  liat  eharacfcr.-?'^.  271 

15.  Where  one  is  charn-.i;  i\-  admini>tral  )r  of  an  estate,  a 
decree  caimoi  bo  rer:d.^red  a  .iMinft  him  ris  a  ]3in"chaser, 
with  notiet^  of  a  lieii  in  laviu-  oia  coni[)iainant,  seeking  to 
enforce  the  VvMi.—ih ". "  . .   271 

10.  At  common  law,  wlun  a  Iministration  was  revoked,  pon- 
ding: a  suit,  the  revocation  miirhl  be  })!eaded  in  discharge 
of  the  action,  but  it  wa:;  nece  ^ary  ibr  the  p'ea  to  allege 
an  administration  of  the  erfeets.  or  that  tho\'  bad  been  de- 
livered to  the'succ.^edinu-admini.-trator.— /i/'/tv/vs.  Rid- 
die ' 343 

17.  Anjcxecutor  cannot  avoid  his  liability^'to  seitlement  of 
the  estate  of  lhs'b:statur  in  tlie  orphans' court,  by  resigna- 
tion.-T//> ' t , .    343 

18.  The  act  of  eicfhteen  hnndrd,and  twentv-one.  fAik.  Diff- 
170,)  aut'norises  an  aibninivtraior  to  re-i^fn  his  authority, 
but,  provider  tiiat  ho  and  hU  s/cnritiej  shall  continue 
bound  for  ail  as.\ets  not  duly  julininisiered,  or  delivered 

to  his  successor. — Ih 343 

19.  An  administrator  or  executor,  therefore,  cannot,  by  a  re- 
siijnation  of  his  anthoritv,  avoid  any  of  the  liubilitijesim- 
posed  on  him  by  law,---anJ  he  ( an  only  be  discharged 
from  an  action,  bysliewn:"*  an  administration  or  u^ant  of 
assets.— zZ;. 343 

20.  Where  t'rie  consideration  of  the  note,  is  <Mlect««,  which  be- 
longed to  an  estate  of  which  the  plaintiff  is  executor,  the 
contract  is  considered  as  made  with  the  individuals  and 
he  need  not  declare  in  his  ix^preamixitivc  character  in  a 
suit  on  the  contract.—  Evan.^  vs.  Gordon 346 
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21.  Where  a  negotiable  note  is  endorsed  immediately  to  a 
plaiutiiK,  suit  may  be  brought  by  him  cii  such  endorse- 
ment agaiuil  tlic  ciidor.->er,  witliout  dihclosiug  that  he  re- 
ceived It  iis  au  executor. — ib 346 

22.  Neither  the  common  or  statute  hiw  give  to  an  executor 
viriute  officii,  a  riglit  to  tiic  possession  of  tlie  testator's 
lands- -if  tliey  arc  devised,  they  pass  by  the  will  to  the 
devisee,  who  lias  a  right  to  entry  and  possession  ;  if  unde- 
vised, they  descend  to  the  heir,  who  is  entitled  to  posses- 
sion.. .  Leavejis  vs.  Bailor,  e/<  ux 38(1 

23.  If  the  real  ci^tatc  is  \nmting  to  pay  debts,  ihe  executor 
may  obtain  an  orrdcr  for  tiic  ^a!e  of  so  much  as  is  neces- 
sary, and  the  right  to  sell,  in  such  a  case,  is  a  naked  pow- 
er, and  cannot  be  dcl'eak^d  l)y  alienation  or  disseisin. — ib.  'SB'} 

24.  Where  j)Ower  is  given  by  a  will  to  sell  ln:iids.  it  does  not 
require,  ni  order  to  its  validity,  the  eo-operation  of  the  e)^^ 
ecutors  named — the  i;owcr  is  attached  to  the  oliiee,  and 
one  ex.eutor,  who  ha^  alone  qualiliid,  possesses  all  the 
power  conferred  by  t!ic  will.—//; , .  380 

25.  Wiiercan  executor  voluntarilv  answers  interrogfatories, 
which  he  could  not  be  compelled  to  answer— the  answers 
will  be  regarded  as  evidence  dc  bane  csse.—  ib 381 

26.  Kxecutor.s  and  admhnstrati>rs  are,  in  almost  every  re-  • 
spect,  considered  in  equity,  as  trustees.— ?'6 381 

27.  The  countv  court"  cannot  decree  distribution  of  an  estate 
against  an  executor,  where,  by  so  doing,  the  testator's  in- 
tention would  be  (lufeated.— /6. 381 

28.  Where  one  accq.Ued  a  lease  from  an  administrator,  and 
undertook  t^  pay  him  rent,  he  was  not  allowed  to  object 
a  want  of  title  in  the  administrator.— 7V'n';y  vs.  Fergu- 
son, adnir 500 

29.  An  administrator  is  not  re(juired  to  exercise  a  control 
over  the  real  estate  of  his  into.!>tate,— yet,  if  he  assume  to 
lease  it.  he  will  ho'.d  the  rent  in  trust  for  those  legally  en- 
titled—e6 500 

30.  In  distributing  an  estate,  where  {parties  in  interest  will 
not,  or  are  incapable  of  consenting  to  an  adjustment,  the 
administrator  should  obtain  permission  to  sell  so  much  of 
the  estate,  as  will  enable  him  to  make  an  equal  division. 
Teat  vs.  Lee,  adnir 507 

31.The  statute,  (Aik.  Dig.  155.)  delegates  powerto  the  judge 
of  the  county  court,  whcVe  the  parties  cannot  agree,  to  as- 
certain ,  by  leslimony,  tlio  value  of  properly  brought  into 
hotchpot,  as  a  judicial  officer;  or  to  cause  a  jury  to  be  im- 
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paimfiied  for  that  purpose.  It  is  error,  therefore,  for  com-    ^^ 
'     missioners  to  "make  the  valuation,  or  for  the  court  to  con- . 
fer  authority  to  that  effect.— «7> > 507 

32.  The  law  no  where  authorises  tlic  renditiou  of  decrees, 
,  and  the  award  of  execution  thereon,  against  distributee^, 

for  balances  against  them  on  distribution.— ii6. 507 

33.  The  assent  of  r.a  executor  to  a  legacy,  vests  in  the  lega- 
tee the  legal  title,— the  assent  having  relation  to  the  will, 

the  source  of  the  le£[atee^s  UtlG—Mordecai  vs.  Beat. . .   529 
.34.  But  an  executor  cannot,  by  any  act,  under  pretence  of 
assent,  enlarge  or  abridge  the  title  of  the  legatee.— 2i&. . . .  5^ 

35.  liCtters  of  adHiinistration'arc  bijt  evidence  of  authority, 
and  an  administrator  may  act  without  them,  if  the  re- 
cords of  the  coiirt.  shew  his  appointment. — Hosey^  adrn'r 

vs.  Brasher ; t 559 

36.  When  an  order  of  the  orphans'  court  is  made,  requiiing     - 
a  defendant  to  appear  in  court,  enter  into  bond,  and  take 
the  necessary  oaths,  as  administrator  ;  and  in  an  order  of 
publication,  eighteen  months  afterwards,  he  is  recognised 

as  administrator :  it  will  be  intended  that  he  complied  - 
with  the  previous  requisitions,  and  took  upon  himself  the 
.  adpiinistratioh.— -i/o.sr?/,  adm'r  vs.  Brasher. 559 

37.  It  appears^  that  the  law  does  not  rcHjuire  eitlier  the  bond 

or  oath  oi  cui  admiilistrator  to  be  recorded.— 16 659 

38.  In  England,  an  examined  cqiy  of  the  act-t)o6k,  slating 
that  letters'  of  administration  have  been  granted  to  a  de- 
fendant, is  proof  that  he  is'administrator ;  althouirhno  no- ' 
tice  was  given  to  produce  the  letters  of  administration. . . 
ifi.................  ,. ; 559 

39.  "Where  an  administrator  detains  possession  of  personal 
property,  to  which  another  has  a  paramount  title,  the 
owner  need,  not  proceed  aq;ainst  hfm  in  his  fiduciary 
character,  but  may  charge  him  personally :  and-the  admi- 
nistrator, where  the  question  is  litigated  in  good  faith,  is 
entitled  to  be  reimbursed  his  damaircs  from  the  assets  of 

the  intestate. — Bettis  vs.  Taylor, .'. 504 

40.  And  the  rule,  that  he  who  detains  property  from  the   • 
rightful  owner,  is  liable,  is  so  strict,  that  where*  there  are 
several  executoi-s,  and  one  only  has  possession,  he  alone  • 

.   can  be  sued. ..  ,ih.  ^ . . . ,'. .....>.   564 

41.  Thus,  an  admiiristrator,  who,  as  such,  interposes  a  claim 
to  property  levied  on  by  execution,  will  be  liable,  individ-" 
ually,  for  the -forthcoming  of  the  property,  even  if  des- 
troyed, or  if  it  dies,  after^the  claim  is  interppsed,  find  the 
property  goes  into  his  possesion. ..  i^.  ...........*.;.. .   564 
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42-  Itseemsy  that  one,  interposing  such  claim,  as  administra- 
tor, while  incurring^by  the  stipulations  of  his  own  bond, 
])ersonal  responsibility, — might  make  good  the  issue  on 
his  part,  by  showing  title  in  his  intestate.— iA 565 

43.  Where  an  administrator,  in  such  case,  is  forced  to  ex- 
pend money,  to  protect  the  estate  of  his  intestate,  the  court 
that  settles  his  accounts  can  do  him  justice. — ib 665 

44.  Several  joint  executors  wore,  at  common  law,  consider- 
ed as  hut  one  person. —  Williams  dj*  Ive?/  vs.  kSi??is  ct  aL  579 

45.  At  common  law,  all  the  executors  named  in  a  will,  were 
required  to  join  in  prosecuting  suits ;  and  in  actions  a- 
gainst  executors,  might  be  made  defendants — but  in  the 
last  case,  all  who  proved  the  will,  were  required  to  be 
joined. — ib 579 

46.  The  non-amenability  of  a  co  executor  to  the  jurisdic- 
tion of  an  English  court,  affol-ds  no  legal  excuse  for  the 
omission  to  join  him  as  a  party  defendant,  if  he  be  living, 
and  has  taken  upon  himself  to  execute  the  will.— /ft ....   579 

47.  In  England,  service  of  a  writ  may  be  perfected  on  an 
absent  co-dpfendant,  by  process  of  outlawry. — ih 579 

48.  But  the  American  cases  do  not  supf/ort  the  English  i  ule. 
-ib 579 

49.  The  statutes  of  this  state,  relating  to  joint-obligors,  do 
not  embrace  joint-executors ;  and  are  defective,  in  not 
providing  a  mode  of  proceeding,  where  a  co-executor 
resides  without  the  state,  -ib 579 

50.  The  non-residence  of  a  co-executor,  is  sufficient  to  re- 
lieve the  plaintiff  from  the  necessity  of  joining  him  in  an 
action  with  his  co-executors..— f 6 579 

FORCIBLE    ENTRY    AND    DETAINER. 

1.  The  proceedings  of  a  justice  of  the  peace,  in  a  case  of 
forcible  entry  and  detainer,  can  only  be  reviewed  in  the 
circuit  court  on  such  errors,  as  the  attention  of  theccnrt 
is  called  to,  by  an  assignment,— and  an  omission  to  make 
one,  is  idXvA,— Murray  vs.  WilVuuiis 47 

2.  In  proceedings  before  a  magistrate,  of  forcible  entry  and 
detainer,  force  is  the  gist  of  the  action. — Botts  vs.  Arm- 
strong       57 

3.  And  taking  possession  of  the  premises  of  another,  and 
sending  off  his  slaves,  will,  imder  the  statute,  amount  to 

the  force  necessary  to  maintain  this  proceeding. — ib.. ...     57 

4.  Though  taking  peaceable  povssesion  of  the  premises  of 
another,  under  color  of  title,  will  not  authorise  the  action 

of  forcible  entry  and  detainer. -'-i7> 57 

8  1\  80 
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8.  Wliere  the  consideration  of  the  evidence,  shewing  the 
circumstances  connected  with  the  entry  of  defendant  up- 
on the  premises,  is  taken  from  the  jury,  by  the  charge  of 
the  court,  the  c£ise  will  be  remanded-— i6 57 

6.  A  peaceable  entry  may  be  converted  into  an  unlawful 
detainer,  if  possession  is  unlawfully  withheld  from  the 
person  entitled  to  possession. — ib. . » 57 

FORFEITUUE. 

1.  Ky  the  terms  of  tlic  act  of  congress  of  the  tenth  of  May 
eighteen  hundred,  a  forfeiture  did  not  accrue  immedi- 
ately on  the  failure  of  a  purchaser  of  lands,  to  pay  with- 
in the  period  of  time  for  which  a  delay  of  payment  was 
given.  The  lands  did  not  revert,  until  afler  they  were 
again  offered  for  sale  in^'ie  manner  specified  in  the  act. 
Rogers  vs.  Raivlings  ct  aL  ,  .*  • 326 

2.  The  act  of  congress  of  the  second  of  March,  eigtheen 
hundred  and  twenty-one,  was  a  proposal  to  extend  the 
term  of  payment  many  years,  and  required  of  the  party 
accepting  of  the  extension,  to  make  a  written  declara- 
tion of  his  assent  to  the  provisions  of  the  act :  one  of 
which  declared,  that  the  land  on  which  the  further  cre- 
dit was  taken,  should  be  ipso  facto  forfeited  to  the  United 
States,  if  the  payments  were  not  made  within  three 
months  after  the  day  appointed  for  the  payment  of  the 
last  instalment, — which  became  due  on  the  thirtieth  of 
S'jptember,  eighteen  hundred  and  twenty-eight. — i6....  326 

3.  A  forfeiture  under  this,  and  similar  acts,  requires  no  act 
of  entry  on  the  part  of  the  United  States,  to  make  it  com- 
plete and  effectual.— 1*6,. .  *  - , ,  r 326 

4.  The  acts  of  congress  of  eighteen  hundred  and  thirty, 
and  eighteen  hundred  and  thirty-one,  do  riot  revive  the 
estates  of  purchasers,  previously  forfeited  to  the  United 
States.— i6 326 

5.  The  act  of  the  thirty-first  of  March,  eighteen  hundred 
and  thirty^  gives  a  right  of  pre-emption  to  lands  forfeit- 
ed, to  the  purchaser,  until  the  fourth  of  July,  eighteen 
hundred  and  thirty-one,  upon  their  paying  the  minimum 
price  per  acre,  in  addition  to  the  amount  theretofore  paid 
thereon  and  forfeited ;  provided  the  price,  including  what 
had  been  paid,  and  the  amount  to  be  pfdd,  should  exeeed 
three  dollars  and  fifty  cents  per  acre. — ib. .  /. r,  32(> 

0.  And  where  one  had  paid  more  than  three  dollars  and  fifty 
^&M»  per  toore  when  the  purchase  was  made^  his  heinF 
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jBtad  assigns  became  entitled  to  a  patent,  without  paying 
any  more  money. — ib v . . .  *  326 

7.  The  act  of  the  twenty-fifth  of  February,  eighteen  hun- 
dred and  thirty -one,  extended  a  similar  benefit  to  the  pur- 
chasers, their  heirs  or  assigns,  of  all  the  forfeited  lands 
which  originally  sold  for  less  than  fourteen  dollars;  if  one 
dollar  and  twenty-five  cents  per  acre  had  been,  or  should 
thereafter  be  paid. — ib • 326 

8.  But  the  creditor  of  a  purchaser,  has  no  legal  or  equitable    " 
right,  to  insist  on  the  gratuity  bestowed  in  the  act. — ib, .  326 

9.  A  widow  is  not  entitled  to  dower,  of  lands  once  purchas- 
ed of  the  United  States,  but  wliich  have  been  subsequent- 

•  ly  forfeited.— 26 326 

FRAUDS,  STATUTE  OF. 

1.  If  money  be  given  to  one  person  to  deliver  to  a 
third,  the  right  to  the  money  is  transferred  lo  the  latter, 
and  he  may  maintain  action. — Hitchcock  et  al,  vs.  Lu- 
kens 333 

2.  ^Nor  does  the  statute  of  frauds  interpose  a  barrier  to  a  re- 
covery in  such  a  case — as  the  undertaking  is  not  to  an- 
swer for  the  debt,  default  or  miscarriage  of  another,  but 
to  pay  the  money  of  another  already  received,  or  wh<^n 
received,  to  a  third  person. — ib 333 

3.  A  contract  for  the  sale  of  negroes,  which  is  executory, 
and  which  is  intended  to  defraud  creditoi-s,  does  not  pass 
the  title  :  and  an  action  brought  on  the  contract,*  by  the 
vendee,  against  the  vendor,  for  the  slaves,  cannot  be  main- 
tained.— RochcUe  vs.  Harrison 351 

4.  The  act  to  prevent  frauds  a^id  perjuries,  (Aik.  Dig.  207,) 
avoids  all  gifts  or  conveyances  in  fraud  o{  the  rights  of 
creditors — only,  however,  in  favor  of  creditors  and  pur- 
chasers..—iA-  351 

5.  And  such  a  delivery  of  a  personal  chattel,  in  derogation 
of  the  rights  of  creditors,  is  within  the  inhibition  of  the 

statute. — lb i 351 

6.  In  Massachusetts,  a  distinction  is  made  between  actual 
conveyances,  and  contracts  sought  to  be  enforced :  the 
latter  may  be  avoided — the  former  are  binding.: — ib 352 

7.  But  in  New  York  and  Ohio,  conveyances  void  by  sta- 
tute, as  against  creditors  and  purchasers,  are  binding  be- 
tween the  parties. — ib 352 

GAMIN«. 

1.  The  act  of  einhtocn  hundred  and  twontv-eiffht,  inhibit- 
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ing  gaming,  covers  the  whole  ground  of  the  previous  sta- 
tutes, so  far  as  the  keeping,  exhibiting,  carrying  on,  or  be- 
ing in  any  manner  interested  in  any  gaming  table  or  bank 
whatever,  is  concerned,  and  includes  every  ofience  con- 
nected with  the  subject  matter. —  The  State  vs.  Wliit- 
worth 434 

2.  And  as  it  provides  a  diflferent,  and  in  some  respects  a  mild- 
er punishment  for  these  offences,  than  the  previous  sta- 
tutes; it  repeals  them,  so  far  as  the  same  offences  are  pro- 
vided to  be  punished  by  M.—ib 435 

3.  A  faro-baiik  is  within  the  words  of  the  statute  of  eigh- 
teen hundred  atid  twenty-eight;  and  the  words  "gaming 
table,"  and  "  played  with  cards,"  in  an  indictment  for 
kcepin'T  a  faro-bank,  may  be  regarded  as  surplusage.-iA.  435 

4.  Tlic  statute  provides  that  it  shall  be  sufficient  for  the  in- 
dictment to  charge,  that  the  defendant  did  keep  and  exhi- 
bit a  gaming  table,  or  bank  for  gaming,  without  aver- 
ring or  proving  that  money  was  won  or  lost,  or  bet  on 
such  gaming  table  or  bank.~zA 435 

5.  Where  it  is  proved,  under  an  indictment  for  exhibiting  a 
faro-bank,  that  defendant  did  exhibit  a  faro-bank,  without 
stating  that  the  exhibition  was  for  the  purpose  of  gaming 
•  -it  may  be  inferred  that  the  exhibition  was  for  that  pur- 
pose  ib 435 

GIFT. 

1.  Delivery  of  possession  is  an  essential  ingredient,  in  a  gift 
of  personal  property,  but  a  change  of  possession  is  not 
indispensable. — tSims  vs.  The  adm^r  of  Sims 449 

2.  Every  delivery  of  a  chattel,  with  intent  to  give  it  to  ano- 
ther, operates  a  legal  change  of  possession,  and  transfers 
dominion  over  the  subject  of  the  gift,  to  the  donee.— iA. .  449 

3.  The  fact  that  a  slave,  given  by  a  parent  to  a  child,  re- 
mains at  the  residence  of  the  donor,  may  be  explained  by 
the  circumstance,  that  the  residence  of  the  donor,  is  also 
that  of  the  donee.— 1;6 449 

4.  And  is  a  proper  subject  for  the  consideration  of  a  jury, 
when  enquiring  into  the  truth  and  reality  of  the  gifl.-tfe.  449 

GRANT. 

1 .  Where  the  terra  "river,"  is  used  in  a  grant,  as  a  bounda- 
ry— high,  or  low  water  mark  must  be  intended — not  a 
middle  point— Hagan  et  ah  vs.  Campbell  and  Cleave- 
land 10 

2.  A  plat  or  plan  of  survey  may  bo  referred  to  in  a  grant, 


INDEX.  637 

and  become  part  ol  it ;  showing  the  proper  lines,  and  as- 
certaining the  locality.— ifi 10 

3.  Where  a  line  is  described  in  a  grant,  as  running  towards 
one  of  the  cardinal  points,  it  must  run  directly  in  the 
course,  unless  controlled  by  some  object.-- ifi 10 

4.  And,  where  the  distance  marked  out  in  a  plat,  cannot  be 
included,  by  allowing  the  lines  to  deviate,  the  grant  which 
refers  to  the  plat,'  must  be  construed  to  mean,  that  the 
lines  shall  be  extended  without  a  variation  of  course.— i6.     10 

5.  Ignorance  oifact  by  a  grantor,  in  regard  to  assertions  in 
a  grant,  describing  undeserved  merit  to  a  grantee,  will 
not  controrthe  language  of  the  grant,  or  limit  its  opera- 
tion in  favor  of  one,  not  claiming  under  a  subsequent 
grant  from  the  same  source.— i6 10 

6.  Where,  in  a  grant  of  lands,  bounded  by  a  river,  a  free 
passage  or  road  is  reserved,  such  reservation  dees  not 
prevent  the  freehold  of  all  the  lands  embraced  in  the 
grant,  from  vesting  in  the  grantee  ;  or  limit  his  riparian 
rights  :  the  rise  of  the  road  only  is  reserved.— ?6 10 

7.  The  grant  made  by  the  British  Government,  in  seven- 
teen hundred  and  sixty-seven,  to  William  Richardson,  of 
a  certain  tract  of  land  in  the  district  of  Mobile,  on  the 
west  side  of  the  river  Mobile,  conferred  on  the^grantee,  in 
that  grant,  a  title  to  high  water  mark,  only. — ti 11 

8.  But  the  confirmation  of  that  grant  to  John  Forbes  &  Co. 
in  eighteen  hundred  and  seven,  conveyed  to  the  grantee, 
all  the  lands  lying  east  of  the  original  tract,  to  the  chan- 
nel of  the  river. — 76. 11 

9.  And,  to  embrace  all  the  intervening  soil,  the  north  and 
south  lines  of  the  original  tract,,  .held,  properly  to  run, 
without  variation  of  course,  from  high  water  mark  to  the 

.margin of  the  channel. .% 11 

10.  By  these  grants,  and  each  of  them,  there  was  conferred 
upon  the  grantees,  or  their  assignees,  the  right  to  the  gra- 
dual increase  of  soil,  by  the  receding  of  the  river..  .?;&•     11 

11.  Grants  made  by  the  Spanish  authorities  in  this  country, 
after  the  date  of  the  treaty  of  St.  Ildefonso,  (1st  October, 
IBOO,)  except  those  to  actual  sellers  acquired  before 
December  twentieth,  eighteen  hundred  and  three,.. are 
null  and  void. . .  Innerarity  vs.  Byrne 176 

GUARDIAN    AND    WARD. 

1 .  Possession  of  lands  by  a  guardian,  in  socage^  is  the  posses- 
sion of  the  ward:  the  possession  of  a  bailee,  is  the  posses- 
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sion  of  the  bailor,  and  the  possession  of  a  guardian  s  also 
possession  of  the  ward.,  •  Magee  vs,  Toland.  ..•••,*..,     36 

2.  The  possession  of  the  guardian  of  an  infant  female  ward, 
is  the  possession  of  the  ward ;  and  if  the  ward  marry,  the 
possession,  eo  ijistanti,  is  transferred  to  the  husbancl,  and 
the  chattel  is  then  in  possession  of  the  husband,  in  point 
of  law,  as  much  as  it  could  afterwards  be,  by  an  actua! 
manucaption . .  i6 ; 36 

3.  As  the  proi)erty  devised  or  bequeathed  to  infant  devisees 
— legatees,  most  usually  goes  into  the  possession  of  their 
guardians,  after  the  executor  shall  have  collected  the  es- 
tate of  the  testator,  and  paid  his  debts  ;  in  order  to  allow 
it  to  remain  with  the  executor,  or  to  receive  any  other  than 
its  accustomed  destination,  the  intention  of  the  testator 
should  appear  from  plain  language,  or  clear  implication. 
Heirs  of  Capal  vs.  McMillian,  admV ^^  •   197 

4.  A  mother  has  the  second  title  to  the  guredianship  by  na- 
ture, which  becomes  paramount  by  the  death  of  the  father 
— ^yet  the  guardian  by  nature  is  not  entitled  to  possession 

of  the  child's  estate..  .'»*A.  • 198 

6.  Where  property  is  left  by  a  testator  to  his  minor  children, 
to  be  given  them  when  they  respectively  arrive  at  the  offe 
of  thenty-one  years,  or  marry,  and  to  be  managed  by  his 
widow,  during  her  widowhood,  .the  control  of  the  pro- 
perty by  the  widow  ceases  upon  her  marriage  :  and  the 
right  to  the  possession  and  control  of  the  property,  vests  in 
the  guardian  of  the  minors..  ,ih. 19§ 

HUSBAND    AND    WIFE. 

1.  The  actual  enjoyment  of  a  chattel  which  accmes  to  the 
wife,  before  marriage,  is  not  necessary  to  vest  her  interest 

in  the  husband. . .  magee  vs.  Toland 36 

2,  If  a  chattel  be  found,  and  not  converted  to  the  use  of  the 
finder,  or  if  it  be  hired  or  loaned,  or  otherwise  bailed ;  it 
docs  not  thereby,  become  a  chose  in  action :  and  if  it  be- 
long to  a  woman,  who  marries,  her  fright  immediately 
vests  in  the  husband,  at  least  so  far,  that  if  she  dies,  it 
will  survive  to  him. . .  t6 ,  • .  • .     36 

8.  Where  property  is  given  or  bequeathed  to  a  married  wo- 
man without  any  qualificatiort  of  the  manner  in  which  it  is 
to  be  possessed  or  enjoyed,  it  vests,  subject  to  the  ordinary 
legal  and  marital  rights  of  the  husband,— jLami  trustee, 
vs.  Wragg  and  Stewart 73 

4.  But  if  it  appear  from  the  dcfcd,  or  other  instrument  which 
transfers  the  property,  thot  it  wns  the  intention  of  the  do- 
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nor  or  testator,  that  the  wife  should  have  ati  estate  there- 
m  to  her  own  separate  use  and  disposal,  such  intention 
•hall  take  effect,  if  it  be  fairly  and  clearly  expressed<-i6.    75 

6.  The  law  favors  the  marital  rights  of  the  husband,  and 
will  not  consider  them  to  be  interfered  with,  by  any  dis- 
position of  property,  made  for  the  wife's  benefit,  unless 
there  is  a  clear  exclusion  of  his  interest  and  control.— 16.     7S 

6r  Where  the  terms  emplc^yed  by  the  donor  or  testator,  in  a 
gift  or  bequest  to  an  unmarried  woman,  are,  that  the  pro- 
perty shall  be  "m  her  own  disposal,"  or  "for  her  sole  nnd 
separate  use,"  the  property  will  vest  absolutely  in  her  as 
the  owner,  and  it  will  be  subject,  upon  marriage,  to  the 
marital  rights  of  ♦he  husband.-- tfc 73 

7.  Much  stronger  terms  are  required  to  indicate  the  Inten- 
tion of  a  donor  or  testator,  to  continue  a  distinct  estate  in 
an  unmarried  woman,  after  she  shall  come  under  the  pro- 
tection and  control  of  the  husband,  than  in  the  case  of  a 

gift  of  bequest  to  a  married  woman. — ib r  * . . »     7S 

8r  Where  there  is  no  indication  of  an  intention,  in  the 
deed  of  gift  of  slaves,  of  a  father  to  his  son-in-law,  in 
trust  for  his  daughter,  that  she  is  to  have  the  slaves  at 
her  own  disposal,  or  for  her  owivuse,  and  as  her  separate 
property ;  and  no  terms  to  inhibit  the  husband  from  dis- 
posing of  the  slaves,  against  the  consent  of  the  wife,— 
the  husband  must  be  taken  to  have  acquired  an  estate  for 
the  life  of  his  wife  in  the  slaves,  untrammcled  by  any 
right  of  the  wife  to  dispose  of  them ;  and  the  interposi- 
tion of  a  trustee,  or  the  fact  of  the  daughter  being  mar- 
ried at  the  time  of  the  gift,  can  make  no  difference.-- 16.  *     73 

9.  And  where  a  life  estate  only  is  vested  in  the  daughter, 
with  the  fee  to  her  children— the  children,  if  there  be  any, 
may  have  recourse  to  a  court  of  equity,  even  during  the 
hfe  of  the  mother,  to  prevent  the  removal  of  the  slaves, 

so  as  to  put  in  jeopardy  their  eventual  interest.-- 16 74 

10.  A  husband  can  only  be  charged  by  the  contract  or  admis- 
sion of  his  wife,  in  consequence  of  some  authority  actual- 
ly ffiven,  or  necessarily  implied,  from  the  circumstances 
under  which  she  acts. — RochellevB.  Harrison 351 

11.  But  the  circumstances  under  which  plaintiff's  property 
went  into  poweasion  of  the  intestate  of  a  defendant  ad- 
ministratrix, may  be  shewn,  in  detinue,  by  proving  a  re- 
quest from  defendant  to  plaintiff  to  that  effect,  in  the  life- 
time of  her  husbaud.-^ti 351 

12.  When  afem^  sole  plaintiff  marries,  pending  a  suit,  .the 
husband  may  makf'   him^^lf  a  party  by  motion ;  and 
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where  a  sugfgestion  is  made,  that  such  a  plaintiff  has  mar- 
ried, and  a  scire  facias  issues,  calling  upon  the  husband 
to  show  cause  why  he  shall  not  be  made  a  party,  .it  is  e- 
quivalent to  a  motion .  •James  vs.  TaH  etal 476 

INDICTMENT. 

1.  A  faro  bank  is  within  the  words  of  the  act  of  eighteen 
hundred  and  twenty-<5ight ;  and  the  words  "gaming  ta- 
ble," and  "played  with  cards,"  in  an  indictment  for  keep- 
ing a  faro  bank,  may  be  regarded  as  surplusage. . .  The 
Statevs.  Whitworth 435 

2.  The  statute  provides,  that  it  shall  be  sufficient  for  the  in- 
dictment to  charge  that  defendant  did  keep  and  exhibit 
a  gaming  tahle^  or  bank  for  gaming^  without  averring 
or  proving  that  money  was  won  or  lost,  or  bet  on  such  ga- 
ming table  or  bank. — ib, 435 

3.  The  statute  makes  the  value  of  property,  maliciously  in- 
jured or  destroyed,  the  basis  of  the  verdict  under  an  in- 
dictment ;  and  permits  the  jury  to  go  to  the  extent  of 
four  fold  its  value ;  and  the  fine  thus  assessed  is  for  the 
benefit  of  the  injured  party. —  The  State  vs.  Gamer.. ..  447 

4.  An  indictment,  therefore,  for  maliciously  injuring  or  de- 
stroying property,  should  contain  an  averment  of  the  va- 
lue of  the  property  injured  or  destroyed. — ib 447 

5.  Precision  of  description  is  unnecessary  in  an  indictment 
—all  that  the  law  requires,  is  a  description  of  the  offence 
in  the  words  of  the  statute  creating  it,-- except  where  tech- 
nical language  is  used.. .  The  State  vs.  Briley 472 

6-  Where  an  indictment  charges  an  offender  against  a  sta- 
tute, with  doing  the  unlawful  act,  with  malice  afore- 
thought, and  contains  proper  allegations  of  time  and  place, 
with  a  formal  commencement  and  conclusion,  it  is  suffi- 
cient.— id • 472 

7.  After  a  conviction  on  one  count  of  an  indictment,  a  mo- 
tion in  arrest  of  judgment  cannot  prevail. — ib 472 

8.  An  individual  to  whom  a  slave  is  hired  is,  pro  hac  vice, 
the  owner  of  the  slave  during  the  term  for  which  he  is 
hired,  and  maybe  described  as  such,  in  an  indictment  for 
stealing  the  slave ;  but  the  insertion  of  the  true  owner's 
name,  m  an  indictment,  will  not  render  the  proof  irrele- 
vant. The  indictment  may  be  supported,  by  proof  of 
possession  by  the  person  hiring  the  slave.—  The  State  vs. 
Wisdom 512 

9.  There  is  no  repugnance  in  charging  the  ownership  of 
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the  slave  in  different  persons,  in  different  counts  of  the 
same  indictment.-~t6 612 

INJUNCTION. 

1  After  judgment,  advantage  cannot  be  taken  of  an  entrj 
on  the  record,  that  proceedings  were  stayed  by  injunc- 
tion ;  and  where  the  parties  go  to  trial,  afterwards,  with- 
out objection,  it  will  be  presumed  that  the  injunction  was 
dissolved.— /aiT^e^  vs.  Tait  et  al 476 

INTEREST. 

1.  In  debt  on  foreign  judgment,  plaintiff  is  entitled  to  du- 
mage?,  to  the  extent  of  the  interest  allowed,  at  the  place 
where  the  judgment  was  obtained.— Mwrroy  vs.  Cone  et 

al 250 

2.  But  in  such  a  case,  in  the  absence  of  a  plea,  the  case  ought 
to  be  submitted  to  a  jury,  on  an  inquiry  of  damages ;  and 
the  statute  of  the  place  of  the  co::tract,  which  ascertains 
the  value  ,of  money,  ought  to  be  produced,  or  xhe  usage 
proved. — ^b 250 

3.  Where  one  promised  by  a  written  contract,  to  pay  mo- 
ney on  the  first  day  of  January,  eighteen  hundred  and 
thirty-six,  with  interest /ro/7i  eighteen  hundred  and  thir- 
ty-five ;  it  was  held,  that  the  intention  of  the  contracting 
parties  was,  that  interest  was  to  be  paid  from  the  first  day 
of  January,  eighteen  hundred  and  thirty-five.— iSra?w  vs. 
Sanders 497 

JUDICIAL    PROCEEDING. 

1.  A  decision  on  the  probate  of  a  will,  is  a  judicial  proceed- 
ing, and  the  court  in  which  it  is  registered,  is  a  court  of 
record,  and  if  the  presiding  judge  is  also  clerk  of  the 
court,  he  has  authority  to  test  the  records  of  his. court 

in  both  capacities. — Dozier  vs.  Joyce. 303 

2.  All  courts  in  the  United  States  take  judicial  notice,  that 
tribunals  are  established  in  the  several  states,  for  the  adju- 
dication of  controversies,  and  the  ascertainment  of  rights: 

ih 303 

3.  The  certificate  and  seal  ^which  gives  verity  to  the  re- 
cord, unless  the  record  itself,  discloses  the  want  of  juris- 
diction, establishes  as  well  the  right  of  the  court,  to  ad- 
judicate the  matter  contained  therein,  as  that  such  facts 
were  adjudicated.— lA 303 
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JUDGMENT. 

1.  Where  judgmeia  is  not  rendered  on  a  demurrer  to  a  plea 
— it  will  be  presumed  after  judgment  on  an  issue  to  the 
country /that  the  })leawas  waived — Evans  vs.  Gordon,.   142 

2.  The  judgment  of  a  court,  when  right,  will  not  be  disturb- 
ed because  rendered  lor  a  wrong  reason.-- ?6 '*'142 

3.  Judgment  for  defendant  on  a  plea  in  abatement,  whether 
it  be  an  issue  in  fact  or  in  law,  is,  that  tlie  writ  or  bill  be 
quashed, — and  a  respondeas  ouster  therefore,  is  not  a 
warded.— 3lcCHtchc7t,  adnix  vs.  McCiitcheii. . . ; 151 

4.  Where  judgment  is  rendered  de  ho)i is  jj?^opr its,  when  it 
should  be  de  bonis  in  test  a  Us— the  supreme  court  will  on- 
ly reverse  and  render.— Admits  ofWeathcrfordvs.  Wea- 
thcrford. *.   171 

5.  A  judgment  rendered  at  a  term  of  a  court  unauthorised 

by  law,  is  erroneous.— i/; 171 

0.  In  cases  where  bank  debtors  are  proceeded  against  sum- 
marily by  notice,  the  judgment,  whether  by  default  or 
otherwise,  must  sliew  affirmatively,  every  fact  necessa- 
ry to  give  the  court  jurisdiction  ;  and  in  judgments  by 
default,  the  liability  ot  tlie  defendant  for  the  debt  must 

be  also  shewn. . .  Curry  vs*.  The  Bank  of  Mobile 361 

7.  But  where  an  issue  is  made  up,  the  verdict  ascertains 

the  defendant's  liability,  as  in  other  cases.,  .ib 361 

8.  Where  a  judgment  is  entered  up  for  more  tlian  the  a- 
mount  due,  a  motion  by  a  defendant  for  a  new  trial,  will 
be  refused,  on  condition  that  plaiiuitl  remit  the  excess. — 
JS!mith  tj-  March  vs.  Paul 503 

9.  And,  in  such  a  case,  if  the  clerk  issue  execution  for  more 
than  the  amount  due  on  the  judgment,  the  remedy  is  to 
supersede  the  execution.-  ?6 ...•,• 503 

JUDGMENT,    FOREIGN. 

1.  In  debt  on  foreign  judgment,  plaintiff  is  entitled  to  da- 
mages, to  the  extent  of  the  interest  allowed,  at  the  place 
where  the  judgment  was  obtained. . .  Murray  vs.  Cone, 
etal 250 

2.  But  in  such  a  case,  in  the  absence  of  a  plea,  the  case 
ought  to  be  submitted  to  a  jury,  on  an  enquiiy  of  dama- 
ges, and  the  statute  of  the  place  of  the  contract,  which 
ascertains  the  value  of  money,  ought  to  be  produced,  or 

the  usage  proved.— ^*A 250 

3.  After  judgment,  advantage  cannot  be  taken  of  an  entry 
on  the  record,  that  proceedings  were  stayed  by  injunc- 
tion; and  whore  the  parties  go  to  trial  afterwards,  with- 
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out  objection — it  will  be  presumed  that  the  injunction 
was  dissolved. — James  vs.  TaH  et  al 476 

JUSTICE    OF    THE    PEACE. 

1.  On  an  appeal  from  the  judgment  of  a  justice  of  the 
peace,  where  the  sum  in  controversy  exceeds  twenty 
dollars — a  declaration,  or  statement  of  the  cause  of  ac- 
tion is  necessary.. .  Steelnimi  vs.  Owen 562 

2. And  in  such  a  case,  when  the  sum  is  not  ascertained,  a  ju- 
ry must  also  be  impanneled,  to  enquire  of  the  damaofes. . . 
ib ^. ....  562 

JURISDICTION'. 

1.  Asa  general  rule,  consent  of  parties  cannot  give  jurisdic- 
tion to  a  court,  which  otherwise  does  not  possess  it... 
Mernll  vs.  Jones 554 

JURORS,    GRAND. 

1.  The  act  of  fourteentli  January,  eighteen  hundred  and 
twenty-six,  (Aik.  Dig.  298,)  is  repealed  by  the  act  of 
eighth  January,  eighteen  fumdred  and  thirty-six,  (Aik. 
Dig.  2d  ed.  624,)  so  for  as  the  selection  of  grand  jurors 

is  provided  for. . .  The  Statp.  vs.  WJvhcorth 434 

2.  By  the  last  mentioned  act,  it  is  made  the  duty  of  the  clerfc 
of  the  circuit  court,  and  of  the  sheriff,  under  the  super- 
intendence of  tlie  judge  of  the  county  court,  to  select 
from  the  whole  number  of  persons  qualitied  to  serve  on 
juries,  twenty-four  persons,  best  qualified  in  their  opi- 
nion, to  serve  on  the  grand  jury. — ih 434 

3.  Therefore,  a  plea  in  abatement,  framed  witli  reference  to 
the  former  act,  and  pleaded  to  an  indictment,  for  exhibit- 
ing a  gaming  table,  found  since  tlic  passage  of  the  latter, 

is  bad,  on  demurrer.— f/) 434 

LANDS. 

J.  The  rights  of  riparian  proprietors  depend  upon  the  fact, 
whether  the  land  is  bounded  by  a  river  where  the  tide 
ebbs  and  flows,  or  whether  it  lies  along  a  stream  above 
tide  water. .  .Ha2^an  et  ah  vs.  Campbell  and  Cleaveland.       9 

2.  In  the  first  case,  the  right  of  the  owner  to  the  soil,  at 
common  law,  extends  to  hii^h  water  mark,  only. — ib,. . .       9 

3.  The  shore  below  the  common  tide,  bolonijs  to  the  pub- 
lic :  though  by  grant  it  may  become  vested  in  the  citi- 
zen.— ib, 9 

4.  The  rule,  that  a  country  bounded  by  a  river,  extends^to 
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Ihe  point  of  low  water,  H  seems,  does  not  apply  to  the 

case  of  a  grant  by  the  public,  to  an  individual. — ib 9 

6.  At  common  law,  the  grantee  of  lands  (from  government,) 
bounded  on  tide  water^  is  not  allowed  to  extend  his  ri- 
parian rights  beyond  ordinary  high  water  mark :  such 
grants  are  construed  favorably  to  the  grantor,  as  a 
trustee  for  the  public ;  and  no  alienation  will  be  presum- 
ed, not  clearly  expressed.— 16 9 

6.  Riparian  proprietors  are  entitled  to  all  accessioas  made  to 
the  lands  granted,  either  by  the  retreating  of  the  river 
from  its  former  limits ;  or  by  the  slow  and  secret  depo- 
sit of  sand,  or  other  substances. — ib 9 

7.  The  beds  oi  navigable  streams,  as  well  as  the  sea,  are 
the  property  of  the  public  :  and  if,  by  the  instantaneous 
casting  up  of  sand,  or  other  substances,  the  water  is 
thrown  back,  and  an  addition  is  made  to  the  land — the 

.  public  may  claim  the  accession. — ib 10 

8.  Seats,  if  the  accession  be  slow  and  secret,  when  it  be- 
comes the  property  of  the  owner  of  the  adjacent  lands. 
..ib 10 

9.  Where  the  term  "river,"  is  used  in  a  grant,  as  a  bounda- 
ry— ^high,  or  low  water  mark  must  be  intended — not  a 
middle  point.— i6 10 

10.  A  plat  or  plan  of  survey  may  be  referred  to  in  a  grant, 
and  become  part  ot  it ;  showing  the  proper  lines,  and  as- 
certaining the  locality.— i£ 10 

ll.Wherea  line  is  described  in  a  grant,  as  running  towards 
one  of  the  cardinal  points,  it  must  run  directly  in  the 
course,  unless  controlled  by  some  object.— ii 10 

12.  And,  where  the  distance  marked  out  in  a  plat,  cannot  be 
included,  by  allowing  the  lines  to  deviate,  the  grant  which 
refers  to  the  plat,  must  be  construed  to  mean,  that  the 
lines  shall  be  extended  without  a  variation  oi  course.— 16.     1 0 

13.  Ignorance  of  fact  by  a  grantor,  in  regard  to  assertions  in 
a  grant,  describing  undeserved  merit  to  the  grantee,  will 
not  control  the  language  of  the  grant,  or  limit  its  opera- 
tion in  favor  of  one,  not  claiming  under  a  subsequent 
grant  from  the  same  source.— 16 10 

14.  Where,  in  a  grant  of  lands,  bounded  by  a  river,  a  free 
passage  or  road  is  reserved,  such  reservation  dees  not 
prevent  the  freehold  of  all  the  lands  embraced  in  the 
grant,  from  vestinff  in  the  grantee ;  or  limit  his  riparian 
rights  :  the  use  ot  the  road  only  is  reserved.— ift 10 

15.,  £  seems,  that  where  accretion  is  made  impracticable, 
without  the  authority  of  governmenty  by  the  labor  of  a 


third  person — excluding  the  water  from  its  foniier  limits, 
such  third  person  is  a  trespasser,  and  can  derive  no  profit 
from  his  labor:  In  such  case,  his  labor  inures  to  the  bene- 
fit of  the  riparian  proprietor. ..ib II 

1().  The  grant  made  by  the  British  Government,  in  seven- 
teen hundred  and  sixty-seven,  to  William  Richardson,  of 
a  certain  tract  of  land  in  the  district  of  ]Mobile,  on  the 
west  side  of  the  river  Mobile,  conferred  on  the  grantee,  in 
that  grant,  a  title  to  high  water  mark,  only.—  ijj 11 

17.  But  the  confirmation  of  that  grant  to  John  Forbes  &  Co. 
in  eighteen  hundred  and  seven,  conveyed  to  the  grantee, 
all  the  lands  lying  east  of  th^  original  tract,  to  the  chan- 
nel of  the  river. — jb 11 

18.  And,  to  embrace  all  the  intervening  soil,  the  north  and 
south  lines  of  the  original  tract,,  .held,  properly  to  run, 
without  variation  of  course,  from  high  water  mark  to  the 
margin  of  the  channel,  .ib 11 

19.  By  these  grants,  and  each  of  them,  there  was  conferred 
upon  the  grantees,  or  their  assignees,  the  right  to  the  gra- 
dual increase  of  soil,  by  the  receding  of  the  river..  .?i.     11 

20.  Whether  one  who  doos  not  own  lands,  adjacent  to  a  ri- 
ver, where  the  tide  ebbs  and  flows,  may,  for  the  benefit 
of  commerce,  erect  a  wharf  or  other  improvement,  be- 
tween high  and  low  water  mark,  quere. — ib 11 

21.  Though  it  is  clear,  no  part  of  such  erection  can  rest  on 
the  land  of  another  person,  nor  can  the  latter  be  exclu- 
ded from  the  use  of  the  water,  or  be  denied  his  riparian 
rights.— i6 11 

22.  A  verdict  and  judgment  not  specifying  the  lands,  found 
illegally  in  a  party's  occupancy,  with  such  certainty  as 
will  show  where  they  lie,  or  the  number  of  acres  and  ex- 
tent of  lines — will  not  be  siistauied.'-Sturdevmii  vs.  The 
heirs  of  Murrell 317 

23.  By  the  terms  of  the  act  of  congress  of  the  tenth  of  May 
eighteen  hundred,  a  forfeiture  did  not  accrue  immedi- 
ately on  the  failure  of  a  purchaser  of  lands,  to  pay  with- 
in the  period  of  time  for  which  a  delay  of  pjiyment  was 
given.  The  lands  did  not  revert,  until  after  they  were 
again  offered  for  sale  in  the  manner  specified  in  the  act. 
Rogers  vs.  Rawlings  et  at 325 

24.  The  act  of  congress  of  the  second  of  March,  eigtheen 
hundred  and  twenty-one,  was  a  proposal  to  extend  the 
term  of  payment  many  years,  and  required  of  the  party 
accepting  of  the  extension,  to  make  a  written  declara- 
tion of  his  assent  to  the  provisions  of  the  act :  one  of 
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which  declcirod,  tliat  the  land  on  which  the  further  cre- 
dit was  taken,  siiould  be  ipso  facto  forlcitcd  to  the  United 
States,  if  the  payments  were  not  made  within  three 
months  after  the  day  appointed  for  the  })ayment  of  the 
last  instahnent, — wliich  became  due  on  the  thirtieth  of 
September,  eighteen  liundred and  twenty-eight. — f6....   325 

25.  The  act  of  assembly  of  this  state  of  tlic  fourteenth  June, 
eighteen  hundred  and  twenty-one.  invesied  t lie  executor 
or  administrator  of  the  decedent,  with  autliority  to  claim 
the  benefits  of  the  act  of  congress,  on  behalf  of  the  estates 
they  represented..— /Zf 325 

26.  All  the  acts  of  congress  for  tlie  relief  of  the  purchasers 
of  public  lands,  expired  on  the  fourth  of  July,  eighteen 
hundred  and  twenty-nine;  and  all  lands  sold  on  credit, 
and  not  paid  for  on  the  fourth  of  October,  eighteen  liun- 
dred and  twenty -nine,  on  that  day,  reverted  to  the  United 
States ;  and  every  interest  of  a  purchaser,  or  derived  from 
him,  was  at  an  end. — lb., 325 

27.  A  forfeiture  under  this,  and  similar  acts,  Requires  no  act 
of  entry  on  the  part  of  the  United  States,  to  make  it  com- 
plete and  effectual.— iZ^ 325 

28.  The  acts  of  congress  of  eighteen  hundred  and  thirty, 
and  eighteen  hundred  and  Uiirty-one,  do  not  revive  the 
estates  of  purchasers,  previously  forfeited  to  the  United 
States.— i6 ' 325 

29.  The  act  of  the  thirty-first  of  March,  eighteen  hundred 
and  thirty,  gives  a  right  of  pre-emption  of  lands  forfeit- 

"ed,  to  the  purchasers,  until  tlie  Iburth  of  July,  eighteen 
hundred  and  thirty-one,  upon  their  paying  the  minimum 
price  per  acre,  in  addition  to  the  amount  theretofore  paid 
thereon  and  forfeited ;  provided  the  price,  including  what 
liad  been  paid,  and  the  amount  to  be  paidj-siiould  exceed 
three  dollars  and  fifty  cents  ])cr  acre.— i^ 326 

30.  And  where  one  had  pxiid  more  than  three  dollars  and  fifty 
cents  per  acre  when  the  pmchase  was  made,  his  heirs 
and  assigns  became  entitled  to  a  patent,  without  paying 
any  more  money. — ih 326 

31.  The  act  of  the  twenty-lifth  of  February,  eighteen  hun- 
dred and  thirty-one,  extended  a  similar  benefit  to  the  pur- 
chasers, their  heirs  or  assigns,  of  all  the  forfeited  lands 
which  originally  sold  for  less  than  fourteen  dollars;  if  one 
dollar  and  twenty-fiv-e  cents  per  acre  had  been,  or  should 
thereafter  be  paid. — ib 326 

32.  But  the  creditor  of  a  purchaser,  has  no  legal  or  equitable 
riffht,  to  insist  on  the  srratnitv  bestowed  in  the  act. — ib,.   326 


33.  A  widow  is  not  entitled  to  dower,  of  lands  once  purchas- 
ed oi  the  United  States,  hut  which  liave  been  subsequent- 
ly forfeited. — ib 326 

34.  Neither  the  common  or  statute  law  give  to  an  executor 
virtuie  officii,  a  right  to  the  possessioii  of  the  testator's 
lands — if  tliey  are  devised,  tliey  pass  by  the  will  to  the 
devisee,  who  lias  aright  to  entry  and  possession ;  if  unde- 
vised, they  descend  to  the  heir,*  who  is  entitled  to  posses- 
sion. . .  Leavens  vs.  BtUler,  et  ux i 380 

35.  If  the  real  estate  is  wanting  to  pay  debts,  the  executor 
may  obtain  an  order  for  the  sale  of  so  much  as  is  neces- 
sary, and  the  right  to  sell,  in  such  a  case,  is  a  naked  pow-   • 
er,  and  cannot  be  defeated  by  alienation  or  disseisin.— t'A.  380 

36.  Where  power  is  given  by  a  will  to  sell  lands,  it  does  not 
require,  in  order  to  its  validity,  the  co-operation  of  all  the 
executors  named — the  |;ower  is  attached  to  the  office,  and 
one  executor,  who  has  alone  ([ualitied,  possesses  all  the 
power  conferred  by  the  will.— //> 380 

37.  According  to  the  English  practice,  where  a  will  relates 
to  lands  only,  it  ought  not  to  be  proved  in  the  spiritual 
court — but  if  it  embraces  personal  property  also,  it  ought 

to  be  proved  there..  .V> 381 

38.  The  county  court  has  no  jurisdiction  over  the  lands  of 

a  testator,  without  the  limits  of  this  state.— ?6 381 

39.  A  promise,  under  seal,  to  make  a  title  in  fee  simple  at 
some  future  time,  to  land — provided,  the  passage  of  an  act 
of  consfress  can  be  obtained  to  authorise  such  a  convcv- 
ance;  is  properly  rejected  when  offered  as  evidence,  to  es- 
tablish title  in  a  defendant  in  trespass. — James  vs.  Tait 
etal 476 

40.  Trespass  qnarc  dansum  fres^it^  will  be  to  recover  pos- 
session of  lands ,  and  a  writ  ot  |)ossession  is  properly  a- 
warded  to  the  succeb.sful  i)laintiff. — ib 476 

41.  In  trespass  to  try  title,  the  plaintiff  need  only  endorse 
on  his  writ,  "that  the  action  is  brouglit  as  well  to  try  ti- 
tles, as  to  recover  damages" — any  unnecessary  descrip- 
tion of  the  premises,  or  of  the  injury  committed,  is  re- 
garded as  surplusage.— ?Y> 476 

42.  Where  the  verdict  responds  to  the  issue,  and  judgment 
is  rendered  for  the  land  described  in  the  declaration — it  is 
sufficient ;  and  the  use  of  the  word  ^^iaiementp  in  addi-  " 
tiou  to  the  description  of  the  lands,  docs  not  vitiate  the 
judgment.  —/^ 476 

43.  An  administrator  is  not  required  to  exercise  a  control 
over  the  real  estate  of  his  intestate,"-yet,  if  he  assujuQ  to 
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lease  it,  lie  will  liold  the  rent  in  tnist  for  those  legally  en- 
titled.—  Terry  vs.  Fergusmi,  adm-r 600 

LARCENY. 

1.  In  larceny,  the  criminal  intention  constitutes  the  offence, 
and  is  the  only  criterion  hy  which  to  distinguish  a  larce- 
ny from  a  trespass. —  The  State  vs.  Hawkins 46 1 

2.  To  constitute  larceny,  it  is  not  sufficient  that  the  goods 
be  taken  for  the  purpose  of  destroying  them  ;  as,  if  one 
take  the  iiorse  of  another,  for  the  purpose  of  destroying 
him,  to  injure  his  neighbor— and  should  destroy  him — 
this  would  be  malicious  mischief,  but  not  larceny.— i6., .  461 

3.  Where  a  defendant  assisted  in  secreting  a  slave,  to  the 
end  that  she  might  escape  from  her  master,  and  obtain 
her  freedom,  but  there  was  no  intention  to  convert  the 
property  to  the  use  of  the  defendant— an  indictment  for 
larceny  could  not  be  sustained.— lA 461 

4.  On  an  indictment  for  stealing  a  slave,  evidence  is  not  ad- 
missible, of  conversations  held  by  the  prisoner,  with  oth- 
er slaves,  eighteen  miles  from  the  place  where  the  offence 
is  charged  to  have  been  committed. . .  The  State  vs.  Wis- 
dom  : 511 

6.  Though  the  fact^  that  such  prisoner  was  at  a  particular 
place,  not  far  distant  from  the  point  where  the  crime  was 
perpetrated,  might  be  shewn,  in  order  to  trace  him,  step  by 
step,  to  the  place  where  the  larceny  was  committed— tfe. .  511 

6.  But  evidence  of  any  act  by  the  prisoner,  or  his  general 
conduct,  not  connected  with  the  crime,  should  not  be  re- 
ceived. .  .i6 511 

7.  Evidence  offered  by  a  prisoner,  of  his  asrertion  of  a  claim 
to  property  stolen,  when  he  was  arrested  cannot  be  re- 
ceived,— such  a  claim  must  be  asserted  before  or  at  the 
taking,  to  enable  the  defendant  to  give  evidence  of  his 
own  declaration  ;  and  the  bona  fides  of  the  assertion  is 

for  the  consideration  of  the  jury..  Al 61 1 

8.  The  stealing  of  a  slave  cannot  be  established  in  any  oth- 
er or  different  manner,  than  the  stealing  of  any  other 
chattel  endowed  with  volition,  land  the  power  of  loco- 
motion. Nor  can  an  individual  commit  larceny  in  one 
county,  who  is,  at  the  time  of  its  commission,  in  anoth- 
er, and  who  is  not  near  enough  to  assist  those  who  are  ac- 
tive in  its  perpretation. — ib 512 

9.  An  individual  to  whom  a  slave  is  hired  is,  pro  hac  vice^ 
the  owner  of  tlie  slave  during  the  term  tor  which  he  is 
liiredjand  maybe  descriliedas  such,  in  ainndictmentfor 
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stealing  the  slave ;  but  the  insertion  of  the  true  owner's 
name,  m  an  indictment,  will  not  render  the  proof  irrele- 
vant.     The  indictment  may  be  supported,  by  proof  of 

possession  by  the  person  hiring  the  slave.-- 16 512 

10.  There  is  no  repugnance  in  chamng  the  ownership  of 
the  slave,  in  different  persons,  in  different  counts  of  the 
same  indictment. — ib 512 

LEGACY. 

1.  Where  a  testator  intends  that  tfie  payment  of  legacies 
shall  be  expedited  or  delayed— his  intention  must  be  fol- 
lowed as  nearly  as  possible. — Leavens  vs.  Butler  el  ux, .  380 

2.  Paym  nt  of  debts  takes  precedence  of  legacies,  and  a  le- 
cy  will  not,  in  general,  be  paid,  where  the  assets  will  be 
required  to  pay  debts. — ib 380 

3.  But,  in  xiase  of  a  contingent  debt,  a  legatee  will  be  enti- 
tled to  the  assets,  on  giving  security  to  refund, — if  the 
debt  become  absolute. — ib 380 

4.  Where  it  is  ob\ious  that  it  will  be  necessary  for  a  legatee 
to  refund,  in  order  to  pay  debts ;  or  where  the  will  post- 
pones the  payment  of  the  legacy lo  a  distant  time ;  or  if 
the  payment  would  defeat  the  testator's  intention — the  le- 
gatee cannot  claim  it. — ib 381 

5.  A  legatee  may  sue  in  equity  for  the  recovery  of  his  lega- 
cy ;  and  if  a  settlement  of  the  estate  be  necessary,  all  the 
parties  whose  rights  are  to  be  effected,  or  from  whom  a 
discovery  is  desired,  may  be  brought  before  the  court.— 14.  381 

6.  Courts  of  equity  in  England  have  concurrent  jurisdiction 
with  the  spiritual  courts,  for  the  recovery  of  personal  le- 
gacies, in  all  cases ;  and  in  some  cases,  the  jurisdiction  of  ^ 
chancery  is  exclusive. — ib 381 

7.  A  legatee  cannot,  in  this  State,  in  all  cases,  immediately 
after  the  expiration  of  eighteen  months  from  the  grant  of 
letters  testamentary,  coerce  a  payment  of  his  legacy. — ib.  381 

8.  The  assent  of  an  executor  to  a  legacy,  vests  in  the  lega- 
tee the  legal  title,— the  assent  havmg  relation  to  the  will, 

the  source  of  the  legatee's  title  — Mordecai  vs.  BeaL. . .  529 

9.  But  an  executor  cannot,  by  any  act,  under  pretence  of 
assent,  enlarge  or  abridge  the  title  of  the  legatee.— 15. . . .  629 

LEX  FORI.— (Sfe^  Contracts,) 

LKX  Loc'i. — {See  Contracts-) 
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LIBEaUM  TKNEMENTUM. 

1.  Matter  admissible  under  a  pica  of  libenun  tenementiimj 
may  be  given  in  evidence  under  the  general  issue.-i?ca» 

vs.  Pail 491 

2.  The  object  of  a  plea  of  liherum  tenementunij  is  usually 
to  compel  plaintiff  to  assign  the  place  in  which  he  alleges 
the  trespass  to  have  been  committed,  with  greater  preci- 
sion,— ib., 491 

LIEN. 

1.  The  lien  of  an  execution  does  not  depend  upon  contraLct, 
but  is  given  by  law,  and  imparts  to  the  elder  the  right  of 
satisfaction,  in  preference  to  one  that  has  subsequently 
gone  into  the  sheriff's  hands. — Bell  et  ah  vs.  King 147 

2.  Yet  this  preference  of  an  older  over  a  younger  execution 
creditor,  does  not  excuse  the  sheriff  from  a  levy  of  the 
lutter  execution,  where  the  property  is  not  needed  to  satis- 
fy the  former. — ib 147 

3.  A  return  of  nulla  bona  cannot  be  justified  by  the  proof 
of  a  prior  lien,  unless  the  executions  creating  it  were  ac- 
tually levied.— ifr 147 

4.  Notice  of  the  existence  of  a  lien,  admitted  by  one  who 
purchased  at  an  administrator's  sale,  under  the  lien,  can- 
not bind  those  who  claim  under  the  purchaser. — Single- 

toti  vs.  Gayle • • 271 

5.  Nor  does  such  notice  admitted,  supercede  the  necessity  of 
proving  the  lien,  when  it  is  attempted  to  be  enforced.-ii.  271 

6.  Where  one  is  charged,  as  administrator  of  an  estate,  a 
decree  cannot  be  rendered  against  him  as  a  purchaser, 
with  notice  of  a  lien  in  favor  of  a  complainant,  seeking  to 
enforce  the  lien. — ib 271 

7.  No  decree  can  be  had  against  a  purchaser  without  no- 
tice of  a  lien,  unless  his  vendor,  who  was  a  purchaser 
with  notice  be  made  a  party.— ifi 271 

LIMITATION,    STATUTES    OF. 

1.  Statutes,  prescribing  the  time  within  which  courts  shall 
entertain  certain  actions,  relate  to  the  remedy,  and  a  par- 
ty seeking  that  remedy,  must  bring  himself  within  the 
prescription,  as  limited  by  the  lea:  fori. —  Goodm>a?i  vs. 
Munks \.^. 84 

2.  The  legal  obligation  of  a  contract  is  discharged,  when- 
ever the  statute  of  limitations  of  the  place  where  it  was 
made,  has  run  against  it;  and  nothing  remains,  but  a  nwral 
duty,  whicli  courts  of  judicature  cannot  coerce.  -  ib 84 
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3.  It  seeniSj  that  if  the  legal  right  be  gone,  llie  contract  is 
discharged,  until  it  is  re-afflrmed,  or  in  some  manner  re- 
cognised.— ib 84 

4.  Prescription  constituting  a  bar  at  the  place  of  the  con- 
tract, operates  as  a  defence  extra  territoriiim, — ib 84 

6.  Where  one  made  a  note  in  South  Carohna,  and  remained 
in  that  state  until  the  statute  of  limitations  of  South  Ca- 
rolina operated  as  a  bar  to  a  recovery  on  the  note,  it  was 
held,  that  the  bar  created  by  the  law  of  South  Carolina, 
operated  as  an  available  defence  to  an  action  brought  oh 
the  note,  in  this  state. . .  t6 *  •  •  • 85 

6.  Whenever  the  subject' matter  of  a  trust  can  be  sued  for 
at  law,  the  statute  of  limitations  may  be  insisted  on  as  a 
bar,  although  the  remedy  is  pursued  in  a  court  of  equi- 
iy.— Maury* s  adnCr  vs.  Mason! s  adrr^r 211 

7.  The  only  trusts  not  within  the  operation  of  the  statute, 
are  those  which  are  peculiarly  and  exclusively,  the  sub- 
jects of  equity  jurisdiction.— i6 211 

8.  A  subsisting  recognised  and  acknowledged  trust,  as  be- 
tween the  trustee  and  the  cestui  que  tntst,  is  not  barred 

by  the  statute  of  limitation.— lA 21 1 

9.  The  fjgict  that  action  can  be  maintained  for  money  receiv- 
ed on  one  of  numerous  demands,  does  not  revive  all  pre- 
vious causes  of  action,  and  the  payment  of  one  claim 
connot  be  construed  as  an  admission  of  another. — ib 212 

iO.Butif  the  trustee  receives  money  on  account  of  the  subject 
matter  of  the  trust,  and  does  not  separate  it  and  keep  it  so 
that  it  can  be  identified,  a  continual  conversion  is  constant- 
ly taking  place,  and  if  the  cestui  que  trust  lies  by  for 
more  than  six  years,  or  such  other  time  as  will  create  a 
statutory  bar,  the  presumption  of  payment  will  arise,  as 
in  any  other  case  of  a  mere  money  demand,  and  the  on7is 
is  thrown  on  the  party  claiming  the  money,  to  repel  the  ' 
presumption,  as  in  other  cases,  ^tfi 212 

11.  It  is  now  well  settled,  that  if  a  defendant,  by  pica  or  an- 
swer, relies  on  the  statute  of  limitations,  as  a  defence — 
the  plaintiff,  if  he  wishes  to  bring  his  case  within  any  of 
its  exceptions,  must  amend  his  bill  or  file  a  special  repli- 
cation, so  that  the  new  matter  introduced  by  him  may  be 
controverted  or  avoided  by  the  opposing  party.  ^  .ib 212 

12.  The  same  strictness  in  an  answer  to  a  bill  in  equity, 
where  the  statute  of  limitations  is  relied  on  as  a  defence, 

is  not  requisite,  as  in  a  plea.— 16 213 

13.  Cases  of  bailment  and  unwritten  contracts,  when  the 
contract  is  expressed^  and  the  duties  definnd,  are  not  oprn 
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coutracts  in  the  view  of  the  statute  of  limitations,  and 
therefore,  actions  founded  on  them  are  not  barred  in 
three  years. — ib 213 

14.  Where  a  defendant  in  equity  wishes  to  bring  the  case 
charged  in  complainant's  bill,  by  evidence,  to  be  one  of 
open  account,  he  must  make  the  necessary  allegations  of 
facts,  by  his  plea  and  answer.— li 213 

16.  The  mere  statement  of  an  account  before  auditors,  for 
the  purpose  of  facilitating  the  examination  of  matters  be- 
fore them,isnot  a  revival  of  a  demand  barred  bystatute.-i£.  213 

16.  Nor  is  the  correction  of  an  improper  Judgment,  or  a 
payment  made  on  it,  at  the  instance*  of  a  representative, 
an  admission  of  other  demands,  as  claims  existing  due 
and  unpaid,  by  a  defendant.— i6 297 

MALICIOUS    MISCHIEF. 

1.  The  statute  makes  the  value  of  property,  maliciously  in- 
jured or  destroyed,  the  basis  of  the  verdict  under  an  in- 
dictment ;  and  permits  the  jury  to  go  to  the  extent  of 
four  fold  its  value ;  and  ihe  fine  thus  assessed  is  for  the 
benefit  of  the  injured  party. —  The  State  vs.  Ganier,*-.  447 

2.  An  indictment,  therefore,  for  maliciously  injuring  or  de- 
stroying: property,  should  contain  an  averment  of  the  va- 
lue of  the  property  injured  or  destroyed. — ib 447 

3.  To  constitute  larceny,  it  is  not  sufficient  that  the  goods 
be  taken  for  the  purpose  of  destroying  them  ;  as,  if  one 
take  the  horse  of  another,  for  the  purpose  of  destroying 
him,  to  injure  his  neighbor— and  should  destroy  him — 
this  would  be  malicious  mischief,  but  not  larceny.— T%c 
SlcUe  vs.  Hawkins 46L 

M.IRITAL    RIGHTS. 

1 .  Where  property  is  given  or  bequeathed  to  a  married  wo- 
man without  any  qualification  of  the  manner  in  which  it  is 
to  be  possessed  or  enjoyed,  it  vests,  subject  to  the  ordinary 
legal  and  marital  rights  of  the  husband.— Z^ami  tnistee, 

vs.  Wragg  and  Stewart 73 

2.  The  law  favors  the  marital  rights  of  the  husband,  and 
will  not  consider  them  to  be  interfered  with,  by  any  dis- 
position of  property,  made  for  the  wife's  benefit,  unless 
there  is  a  clear  exclusion  of  his  interest  and  control.— 16.     73 

3.  Where  the  terms  employed  by  the  donor  or  testator,  in  a 
gift  orbequest  to  an  unmarried  woman,  are,  that  the  pro- 
perty shall  be  "at  her  own  disposal,"  or  *-for  her  sole  and 
separate  use,"  the  property  will  vest  absolutely  in  her  as 
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the  owner,  and  it  will  be  subject',  upon  marriage,  to  the 
marital  rights  of  *he  husband. — ib ^  . .     73 

MAYHEM. 

1.  Where  the  act  of  eighteen  hundred  and  seven,  (Aik.  Dig. 
102,)  speaks  cf  disabling  a  limb  or  member,  a  permanent 
injury  is  contemplated,  such  as  at  common  law,  would 
constitute  mayhem  ;  a  tempory  disabling  of  a  linger,  an 
arm,  or  an  eye,  is  not  sufficient  to  corislituto  tlic  statutory 
offence.— 77<e  State  vs.  Rril-'/ 472 

4 

MORTGAGE. 

1.  The  representative  of  one  who,  at  an  administrators 
sale,  purchased,  for  an  inadequate  price,  slayes,  assumed 
to  be  subject  to  a  mortgage  which  had  lo§t  its  lien,  is  a  ne- 
cessary party  to  a  bill  filed  by  the  mortgagee,  seeking  to 
forclosc  the  mortgage,  to  protect  the  interest  of  creJitors; 
ned  without  making  such  representativ^e  a  party,  no  de- 
acre  can  be  had  in  the  cause.—  ^S'iw^-Zr/oM  vs.  Gayle 270 

2.  An  executor  who  has  one  of  the  slaves  in  possession, 
should  also  be  made  a  party  to  the  bill.--  ib 270 

3.  A  bill  to  forclose  a  mortgage,  where  the  record  contains 
no  proof  of  the  execution  of  the  bond  and  mortgage,  will 

be  dismissed. — ib 270 

4.  Where  the  language  of  tlie  master's  report  is  such  as  to 
warrant  the  belief  that  the  bond  and  mortgage  had  been 
produced  before  him  and  proved,  it  will  be  sufficient;  but 
where  the  report  does  not  warrant  such  a  belief — the  pro- 
duction and  proof  before  him  of  the  bond  and  mortgage 
will  not  be  j)rcsnnied. — ib 270 

5.  A  mortgage  is  regarded- in  equity,  as  a  security  for  the 
.    debt,  and  when  it  becomes  forfeited,  the  mortgagee  may 

take  proceedings  to  make  the  security  available,  if  so 
authorised  by  the  terms  of  the  mortgage.— i6 277 

6.  Where  a  party  executes  a  mortgage  for  the  security  of 
several  sums  of  money,  to  fall  due  at  different  times, — up- 
on default  in  the  payment  of  the  debt  which  first  falls 
due,  the  mortgage,  pro  tanto.  becomes  forfeited ;  and  the 
mortgagee  may  proceed  for  a  foreclosure  and  sale  of  the 
mortgaged  premises.-- -lA 277 

7.  Though  the  mortgagor  may  stop  proceedings  by  pay- 
ing or  tendering  what  is  due  upon  the  mortgage. — ti.  •  .*^277 

8.  Where  a  party  executes  a  mortgage  for  the  security  of 
.  several  sums  of  money,  payable  to  the  same  person,  and 

to  fall  due  at  different  times,  if  on  default,  in  the  payment 


«54 


INDKX. 


of  the  first  sum,  the  mortgagee  file  his  bill  to  foreclose  the 
mortgage,  and  pending  the  sitit  the  other  debts  fall  due, 
.  it  is  competent  to  take  an  account  of  all  the  debis  intend- 
ed to  be  secured,  and  to  decree  a  sale  for  their  payment 
—ib 277 

9.  Where  a  bill  for  the  foreclosure  of  a  mortgage,  and  a 
sale  of  the  mortgaged  premises,  has  been  pending,  and  the 
defendant  served  with  siibpceiia  for  several  terms,  it  is 
competent  to  refer  the  bill  to  a  master,  X6  take  and  report 
an  account,  to  receive  his  report,  and  render  a  final  de- 
cree in  the  case' at  the  same  term. — ib 278 

10.  It  is  not  necessary  in  a  decree  for  the  forecloure  of  a 
mortgage  and  a  sale  of  the  hiortgaged  premises,  to  pre- 
scribe some  future  day,  for  the  payment  of  what  may  be 
due  upon  the  mortgage,  before  a  foreclosure  and  sale.— 

ib. 278 

11.  The  she;  iff  is' competent  to  execute  a  decree  for  the  sale 
of  mortgaged  premises,  upon  the  foreclosure  of  the  mort- 
ga^r's  equity  of  redemption,  and  the  decree^need  not  re- 
quire a  return  of  the  proceedings  thereon  to  the  court. — 

ib 278 

* 

NAVIGABLE   STREAM. 

1 .  The  rights  of  riparian  proprietors  depend  upon  t^e  fact, 
whether  the  land  is  bounded  by  a  river  where  the  tide 
ebbs  and  flows,  or  whether  it  lies  along  a  stream  above 
tide  water. . .  Hagan  et  ah  vs.  Campbell  and  Cleaveland.       9 

2,  In  the  first  case,  the  right  of  the  owner  to  the  soil,  at 
common  law,  extends  to  high  water  mark,  only. — ib. ...       9 

3,  The  shore  below  the  common  tide,  belongs  to  the  pub- 
lic :  though  by  grant  it  may  becoriie  vested  in  the  citi- 
zen.— ib , 9 

4.  The  rale,  that  a  country  bounded  by  a  river,  extends  to 
the  point  of  low  water,  it  seenis^  does  not  apply  to  the 
case  of  a  grant  by  the  public,  to  an  individual. — ib 9 

6.  At  common  law,  the  grantee  of  lands  (from  government,) 
bounded  on  tide  water,  is  not  allowed  to  extend  h"is  ri- 
parian rights  beyond  ordinary  high  water  mark :  such 
grants  are  construed  favorably  to  the  grantor,  as  a 
trustee  for  the  public;  and  no  alienation  will  be  presum- 
ed, not  clearly  expressed.— 16 9 

6.  Riparian  proprietoi-s  are  entitled  to  all  accessions  madeto 
the  lands  granted,  either  by  the  retreating  of  the  river 
from  its  former  limits  ;  or  by  the  slow  and  secret  depo- 
fAK  of  sand,  or  other  substances. — ib 9 
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7.  The  beds  of  navigable  streams,  as  well  as  tlie^sea,  are 
the  property  of  the  public  :  and  if,  by  the  instantaneous 
casting  up  of  sand,  or  other  substances,  the  water  is 
thrown  back,  and  an  addition  is  ipade  .to  the  land — the 
public  may  claim  the  accession. — ib 10 

8.  SeciiSj  if  the  accession  be  slow  and  secret,  when  it  be- 
comes the  property  of  the  owner  of  the  adjacent  lands.  ^ 
..ib , 10 

9.  Where  the^terra  "river,"  is  used  in  a  grant,  as  a  bounda^ 
ry — high,  or  low  water  mark  must  be  intended — not  a 
middle  point.— i6. : 10 

10.  Where,  in  a  grant  of  lands,  bounded  by  a  river,  a  free 
passage  or  road  is  reserved,  such  reservation  d(  es  not 
prevent  the  freehold  of  all  the  lands  embraced  in  the 
g^ant,  from  vestifc  in  the  grantee  ;  or  limit  his  riparian 
rights  :  tJie  tise  oi  the  road  only  is  reserved.— ?6. . ......     10 

11.  It  seemsy  that  where  accretion  is  made  impracticable, 
without  the  authority  of  governm'int,  by  the  labor-  of .  a 
third  person — excluding  the  water  from  its  former  limits, 
such  third  person  is  a  trespasser,  and  can  derive  no  profit 
from  his  labor:  In  such  case,  his  labor  inures  to  the  bene- 
fit of  the  riparian  proprietor. .  .ib 10 

12«  Whelher-one  who  does  not  own  lands,  adjacent  to  a  ri- 
ver, where  the  tide  ebbs  and  flows,  may,  for  the  benefit 
of  commerce,  erect  a  wharf  or  other  improvement,  be- 
tween high  and  low  water  mark,  quere. — ib .  11 

13.  Though  it  is  clear,  no  part  of  such  erection  can  rest  on 
the  Is^nd  of  another  person,  nor  can  the  latter  be  exclu- 
ded from  the  use  of  the  water,  or  be  denied  his  riparian 
rights.— i6 H 

NEW   TRIAL, 

i.  If  the  jury  mistake  the  law,*  a  motion  to  set  aside  the  Ter-     • 
diet,  and  for  a  new  trial,  js  the  remedy^ — Patterson  et  cU. 
vs.  Cook ;......*     66 

NON    SUIT. 

1.  The  non-suits,  (two  of  which  equal  a  verdict,)  embraeed 
in  the  statute  of  eighteen  hundred  and  seven,  (Aik.  Dig, 
283,  s.  135,)  must  be  such  as  continue  to  the  end  of  th^ 
term. — Kennedy  vs.  Geddes  ^  Cor, 263 

2.  Thus,  two  non-suits  taken  in  a  cause,  at.different'terms, . 
each  of  which  is  set  aside  before  the  end  of  the  term,  are 

not  equal  to  a  verdict.  -76. ^ . . . .  i . ,  263  ^ 
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NOTARY    PUBLIC. 

1.  No  authority  is  given  by  statute  to  a  notary  public,  to  cer- 
tify a  fact  in  regard  to  a  bill  of  exchange,  independent  of 
the  protest. —  Whitman  <$•  Hubbard  vs.  The  Fai'mers* 
Bank  of  Chattahoochee 258 

2.  The  certificate  of  the  nolice  by  the  notary,  is  prima  fa- 
cie evidence  only  of  the  fact  recited;  and  if  left  at  the 
wrong  place,  the  fact  may  be  controverted. — Curry  vs. 
The  Bank  of  Mobile 361 

NOTE,    PROMISSORY. 

1.  Where  one  obtains  a  note  surreptitiously,  and  disposes  of" 
it  to  a  party  cognizant  of  the  fact — such  party  cannot  re- 
cover on  the  note. . .  McKenzie  vs.  McRae^  adviDr 70 

2.  Where  one  practises  a  cheat  on  anotlier,  in  the  transferor 
a  note,  surreptitiously  obtained,  the  party  injured^iay  re- 
cover back  the  consideration  paid  foi  the  note. — ih 70 

3.  Where  one  made  a  note  in  South  Carolina,  and  remained 
in  that  state,  until  the  statute  of  limitations  of  South  Ca- 
rolina operated  as  a  bar  to  a  recovery  on  the  note,  it  was 
held,  that  the  bar  created  by  the  law  of  South  Carolina, 
operated  as  an  available  defence  to  an  action  brought  on 

the  note  in  this  state.-   Goodman  vs.  Munks, . . .  *. 85 

4.  The  chart:?r  of  the  Planters'  and  Merchants'  Bank  of  Mo- 
bile, does  not  give  the  right  to  the  bank  to  recover  on 
notes  or  bills  field  \>y  them,  unless  such  notes  and  bills 
are  made  negotial)^e  and  payable  at  that  particular  bank. 
Levert  vs.  The  Planters'  and  Mf^rchants'  Bank 104 

5.  And  in  such  cases  the  record  must  shew  that  the  note  or 
bill,  on  which  the  remedy  is  sought,  was  made  payable 
and  negotiable  at  the  bank. — ^'Z» 104 

6.  The  notice  issued  to  defendant,  and  attached  to  the  tran- 
script, is  not  considered  as  part  of  the  record,— so  as  to 
shew  the  right  of  the  bank  to  recover  judgment  on  mo- 
tion.—7*6 , 1 04 

7.  The  act  of  the  thirtieth  June,  eighteen  hiSndred  and  thir- 
ty-seven, gives  the  remedy  by  motion,  to  the  bank,  only 
on  notes  and  bills,  the- future  acfjuisition  of  the  banks. — 

ib i :.... 104 

8.  A  legal  title  to  a  note  payable  to  the  c|rder  of  the  maker, 
can  only^be  derived  irom  his  endorsement.-ica  4'  Lang- 
don  vs.  The  Branch  Bank  at  Mobile » 119 

9.  Such  note  is  of  no  validity  until  endorsed ;  and  until 
then,  the  maker  caryiot  be  sued.— 16 1 19 
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12.  But  when-  endorsed,  the  note  becomes  perfect,  and  the 
party  may  be  treated  as  the  maker.— ti - . . . . .   119 

13.  And  if  a  subsequent  endorser  be  sued,  the  holder  may  de- 
rive title  to  the  paper,  through   the  endorsement  of  the 

uin  Ker.^~"~w#.  .a^.. •■••••••■•»«•.•.  -  •.•■•••«,•..••••••    t  &9 

14.  The  bank  cannot,  as  endorsee  of  defendant,  maintain  a 
proceeding  against  one  (not  the  maker)  as  the  endorser 

of  a  note,  made  payable  to  the  order  of  the  maker.— 16..   119 
16.  Protest  is  not  necessary  to  enable  a  plaintiff  to  maintain 
an  action  on  a  promissory  note,* or  inland  bill  of  exchange  . 
-  -and  wliere  an  averment  of  protest  is  made,  the  fatit  be- 
in^  immaterial,  is  not  necessary  to  be  proved. — Evans  vs. 
G'ord  .71. r . .  142 

16.  Evidence  that  the  note  sued  on  is  not  the  property  of 
plaintiff,  may  be  given  under  the  general  issue.— 16 142 

17.  The  payee  of  a  note  made  to  him  as  administrator,  may 
sue  on  the  note  in  his  own  nam?,  and  so,  also,  the  endor- 
see of  a  promissory  note  received  by  him  as  administra- 
tor, may  maintain  action  on  the  note  in  his  own  name. — 

ib , 1 42 

18.  A  demand  of  payment  of  a  note  made  payable  at  a  par-* 
ticular  place,  is  not  necessary  to  enable  the  holder  to 
maintain  action,  though  it  may'be  matter  of  defence,  for 
the  defendant,  if  he  was  readv  to  pav  atl:he  lime  and 
place  appointed. — ib - '. 142 

19.  The  name  of  a  plaintiff  appeaVino:  endorsed  on  the  back 

of  a  note,  does  not  impair  his  riofht  to  recover.— 16 142 

20. By  the  law  merchant,  the  endorser  of  a  promissory  note 
stipulates  with  the  endorsee,  and  each  subsequent  holder, 
in  the  ordinary  course  of  business,  t!at  if  demand  of  pay- 
ment is  made  by  the  maker  at  its  maturity,  and  due  no- 
tice of  the  non -payment. !fiven  to  him, — he,  himself,  will 
.  pay  the  note,— ^Stephen son  vs.  Primrose 156 

21.  No  precise  form  of  notice  is  required,  —it  may  be  verbal 

or  in  writing:.— tftjj.  •' • •   155 

22.  And  where  th^mnSes  all  reside  jn  the  sam^  city,  it  is  ne- 
cessary, in  order  tojk;^  the  endorWr'sJ^ilify,  that  he  be 
personally  inform^7of  the  dishqiorof  th#Tiote,  either 
verbally  or  in  writing:  or  a  notice  sj^oiild  bfe'left  at  his 
dwelUngf  house  or  j/ljKOtof  business.— yfi#. . '. .  .v. 155 

23.  Therefore,  where  tJie  Il5c4fler,  within  proper  tim^  after  the 
dishonor  of  the  note,  li^dk^es  a  vc^rbal  or  written  notice,  at 
the  endorser's. countinor-toom,  or  place  of  doin^  business,' 
but  it  is  not  shewn  to  have  been  left  during  M^  itmtrs  of 

9^P,  83       .     \ 
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busiitess,  all  the  parties  residing  in  the  same  city, — tuch 
notice  would  not  be  sufficient. >  ^ib.. , 156 

24.  But  if  the  party  entitled  to  notice,  absent  himself  from  ' 
his  place  of  business  during  the  hours  oj  business,  with- 
out leaving  any  one  to  attend  to  his  interest^— the  holder 
will  be  excused  from  giving  notice  there.— ib 16f 

25.  But  if  the  endorser  has  used  the  precaution  to  obtain  aa 
assignment  of  all  the  effects  of  the  drawer  or  maker,  to 
be  applied  to  the  payment  of  the  paper  endorsed,  he  cannot 

^  claim  an  exemption  from  liability,  because  he  has  not  had 
regulariiotice  of  the  dishonor  ot  the  bill  oi  note.— ffe., . .   156 

26.  So,  if  he  has  protected  himself,  by  taking  collateral  secu- 
rity, sufficient  to  cover  the  endorsement,  he  impliedly 
waives  iiis  legal  right  to  notice.— 17; 156 

27.  Though  to  this  rule  there  might  be  an  exception.,  .ii..   156 

28.  A  room  to  which  a  man  is  accustomed  to  resort,  but  in 
which  it  is  not  shewn,  that  he  carries  on  any  regular  trade 
or  employment,  cannot  be  considered  his  place  of  busi- 
ness,— ib 166 

29.  And  if  the  holder  of  paper  call  at  a  room  thus  resorted 
to,  for  the  purpose  of  givmg  notice  to  its  occupant  of  the 
dishonor  of  a  note  endorsed  bv  h'nn,  at  a  time  when  he  is 
absent — the  holder  is  not  excused  from  giving  notice : — 
especially  where  the  endorser  has  a  dwelling  house  and 
livery  stables  within  the  same  city,  the  latter  of  which  he 
personally  superintends.— 26 ]  66 

30.  The  statute  of  this  state  does  not  destroy  the  distinction 
which  the  law  merchant  recognises,  between  foreign  and 
inland  bills  of  exchange, and  promissory  notes;  nordoes 
it  make  the  same  rules  applicable  to  their  securities. — 
Qtiigley  adm\T  vs.  Primrose ; .  247 

31.  The  terms  of  the  statute  are,  thatihe  law  merchant  ap- 
plicable  to  each  several  class  sliall  prevail,  instead  of  the  - 
provisions  previously  in  force  in  this  state,  with  relation 

to  assignable  securities. — ib Hr, 247 

32.  No  protest  is  necessary  to  fix  the  liabflTTy^f  the  endors- 
er of  a  promissory  note— a  demand  of  payment,  at' the 
time  and  place  provided  for  it,  with  ndtice  of  such  de- 
mand to  the  endorser,  is  all  that  the  Ja\V  requires..— 16* .  247 

S3.  A  plaintiff  is  notjield.  in  an  actioti  Igainst  an  endorser, 
to  strict  proof  of  the  time  or  placQ  of  demand  of  payment 
of  a  promissory  note,  when  laid  under  a  scilicity  and,,  in 
most  cases,  may  make  his  proof  conform  to  the  legal  ef- 
fect of  his  declaration.— i6 • 247 

34.  Where  one  signs  his  name  to  a  blank  peice  of  paper^ 
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with  intent  that  itshull  be  filled  up,  as  a  note  or  endorse- 
ment, he  is  Jiable  on  the  same,  although  the  person  en- 
trusted with  it,  shall  violate  the  coiitideiice  reposed  in  him, 
by  filHng  it  up  with  another  fuui,  or  using  it  for  another 
purpose,  than  the  one  intended. — Roberts  vs.  Mams,.* .  297 
36.  Such  a  blank  is  a  letter  of  credit,  to  any  amount  which 
the  person  to  whom  the  same  is  conlided,  may  choose  to 
insert  in  it. — ib 297 

36.  And  if  sucK  a  blanlc  be  obtained  by  a  firm,  when  in  ex- 
istence, and  be  tilled  up  by  one  of  the  partners,  after  its 
dissokition,  each  partner  will  be  liable  to  reimburse  the 
monevs  paid  by  the  sis^ner  or  indorser  in  blank  to  the 
holder.— i4 ^ 297 

37.  Where  one  lends  his  name  on  an  instrument  in  blank, 
to  partners,  as  their  security,  and  by  the  negligence  of  one 
partner,  and  the  fraud  of  the  other,  the  lender  is  compel- 
led to  pay  the  sum  inserted  in  the  blank  instrument—he 
is  entitled  to  reimburseniont  from  citiier  of  the  partners. 

ib 297 

38.  //  seems,  however,  that  if  a  blank  be  entrusted  to  one  for 
the  purpose  of  inserting  a  limited  sum  in  it,  or  to  be  used 
for  a  particular  purpose,  and  it  be  filled  up  with  a  larger 
sum,  or  used  for  a  different  purpose,  than  that  contempla- 
ted by  the  signer  or  endorser  of  the  blank,  and  the  facts 
be  traced  to  the  knowledge  of  plaintiflT,  at  the  time  he  ac- 
quires possession  of  the  instrument,  it  will  prevent  a  re- 
covery.—'»'A 297 

39.  Notes  payable  in  banlc,  are  governed  by  the  law  mer- 
chant.—fira/i^  vs.  Gordon 346 

40.  And  on  such  paper,  it  is  not  necessary  to  sue  the  maker 
to  insolvency,  in  order  to  enable  the  holder  to  maintain 
a  suit  against  the  endorser— «///er,  where  the  note  is  not 
payable  in  bank.— /Z; 346 

41.  Where  the  consideration  of  the  note,  is  effects,  which  be- 
longed to  an  ostat^of  which  the  plaintifi'  is  executor,  the 
contract  is  considered  as  made  with  the  indivjdnaly  and 
he  need  not  declare  in  his  representative  character  in  a 
suit  on  the  contract.— zft 346 

42.  Where  a  negotiable  note  is  endorsed  immediately  to  a 
plaintiff,  suit  may  he  brought  by  him  on  such  endorse- 
ment against  the  endorser,  without  disclosing  that  he  re- 
ceived it  as  an  executor. — ib 346 

43.  Where  the  name  of  one  of  the  endorsers  is  similar  to 
that  of  the  maker,  a  presumption  that  the  same  person  is 
both  maker  and  endorser  is  not  so  violent,  as  to  amount  to 
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prima  facie  evidence  of  the  fact.  If  they  were  the  sig- 
natures of  the  same  ),cisoi),  the  fact  rriiglit  be  easily  pro- 
ved.—Cwrr^/  vs.  Tlie  Bank  of  Mobile 360 

44.  it  seems,  that  where  the  [jrotest  of  a  note  fetates,  that  pay- 
ment of  the  note  was  demanded  at  the  proper  time  and 
at  the  proper  place,  and  that  it  was  protested  for  non-pay- 
ment— it  is  sufficient,  without  stating  from  whom  pay- 
ment is  demanded,  or  what  reply  was  given  to  the  de- 
mand made.— i6 360 

46.  Where  the  protest  states,  ''tlmt  the  endorsers  haVe  had 
due  notice  ol  the  dtmiand  and  non-]:ayinent,  and  protest 
of  said  note,  by  notice  in  writing,  directed  by  me,  as  fol- 
lows:  To  the  endoi-sers/'  and  left  at  their  offices— it  is 
sufficient ;  and  an  objection,  tliat  the  place  where  the  no- 
tice was  left,  is  not  described,  and  that  the  notary  decides 
that  the  place  is  the  office  of  tiie  endorser,  will  not  be  sus- 
tained.—iA 360 

46.  Notice  of  the  dishonor  of  a  note  may  be  given  on  the 
same  day  the  protest  is  made,  and  must  he  given  on  the 
nexf  day,  or  placed  in  the  post  office,  to  be  sent  by  the 
next  mail. — ^b : . . .   360 

47.  The  holder  of  a  note  or  bill  o(  exchange  cannot  be  per- 
mitted, by  any  act  of  his,  to  prejudice  the  right  of  any 
party  to  the  instrument,  to  whom  he  looks  for  payment.— 

ib 361 

48.The  deliberate  cancellation  by  the  holder, of  an  endorse- 
ment on  a  note,  discharges  the  liability  of  such  endorser, 
to  the  holder;  and  so  operating,  it  will  also  discharge 
from  liability  to  the  liolder,  the  subsequent  endorser.— 
—ib ,. 361 

49.Thus,  the  holder  of  a  note  or  bill  of  exchange,  seeking 
to  effect  a  recovery  on  such  note,  against  an  endorser, 
cannot  pr  .^judice  the  right  of  such  endoi-ser,  by  striking 
out  the  name  of  a  previous  endorser,  who  would  be  Ua- 
ble  to  the  last— /6 361 

60.  Though,  it  seems,  the  situation  of  the  endorser,  wliose 
name  is  stricken  out,  might  be  explained— as,  that  he  was 
ad  accommodation  endorser,  and  not  responsible  to  his 
immediate  endorsee,  m  any  event. — ib., . .  * 3bl 

51.  The  inference  usually  expressed  in  a  declaration  on  a 
promissory  note,  "by  means  whereof,"  &c.  is  supplied  by 
a  statement  of  a  promise  to  pay  the  note,  according  to  its 
tenor  and  eSect-^Jlda/^s  et  al.  vs.  McMUlian 446 

62.  The  omission  to  insert  an  allegation,  that  defendant  is  li- 
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able  to  pay  the  note,*  is  not  a  matter  of  substance,  to  be      • 
reached  by  sfoh^ral  denuinvr.  or  cm  i^row—ib * . .  445 

63.  A  promissory  notr  is  i/i  i/sclf]  a  l{'i»al  iialiiiitV;  and  needs   .     . 
no  distinct  snbstantive  allejiaiion  in  tlie  dcc'araiion,  to  en-  . 
title  a  plaintiti'  to  retovnr,  apart  from  a  description  ot*  the 
note,. and  an  allegation  of  non  j  ayuKuit.— /A . .  445 

54.  A  plea  to  an  action  by  the  assignee  of  a  note,  that  the 
note  has  never  b:^en  assigned,  and  is  still  the  property 
of  the  payee,  must  he  verilied  by  the  oath  of  the  defen- 
dant, swearing  that  he'vcriiy  le  icves  ifie  assignment  to 
be  forged— and  injtil  this  is  done,  plaintiff  need  not  prove 
the.  aLSsignment.---i>'6'«/  <S'  Ben  net  f  vs.  Snedicor * . .   625 

IPAPEUS,    LOSS    OF. 

1.  Every  court  oi  justice,  of  necessity  has  the  power,  whilst 
the  papers  of  a  cause  are  injieri,  to  supply  a  loiiS  occa- 
ed either  by  accident  or.  djsign.—^Dozicr  vs.  Joi/ce 303 

PARTNERS. 

1.  To  justify  a  di«Ci>ntiiuiance,  aoainst  one  who  is  sued  as  a 
partner,  and  on  wliom  tlie  process  has  been  served,  it 
sht)uld  appear  that  he  is  not  a  nR-mbo-r  of  the  firm.. —    . 
Gazzara  et  al.  v^.  Brboa  t\'  Co 49 

2.  Where  one  ofsovera!  d.'le.ulants,  sued  as  partnoi*s,  pleads 
in  abatement,  and  the  jury  liiid  the  issue  for  the  plaintiflS,. 
and  judgment  is  rMidt-red  by  the  court,  for  the  amount  of 
the  plaintiftV  c-aim,  the  drfuridants  cannot  object  in  error, 
on  the  rendition  of  judu'inent  against  all,  on  the  issue' 
formed  upon  the  plea,  the  jury  having  lound  no  dama- 
jges. — Uobson  tj*  vo/rv  vs.  Einanuel  et  al .-.   442 

3.  Where  defendants  are  dv^^crilAKi,  as  *'late  merchants,  part- 
ners, <fcc."  it  is  to  bo.inferred,  that  the  co-partnership  ceas- 
ed to  exist,  before  tlu;  commjncem.nt  ol  the  smi,"Beal  ^  ' 
Bennett  vs.  ^nediror ', •.  • .   623 

4.  And  where  a  partnership  has  ended,  service  of  process 
upon  one  of  the  partners,  caniiat  operate  as  .a  service  up- 
on the  other  members  of  the  finn.— 2^ 523 

5.  But  where  both  defendants  appear,  and  judgment  is  ren- 
dered against  them,  advantaofc  ca  mot  be  taken  of  the  ir- 
regrularitv  of  the  service.—//^ .• . . . .  -523 

6.  The  general  issue  in  assuny)sif,  may  be  pleaded  by  one 
of  several  defendants,  iri  an  action  against  defendants, 
who  were  at  a  former  time  partners.— ii 523 
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PRXALTY. 

1.  A  statute  irnposiucr  a  penalty,  must  be  strictly  construed, 
aiidcioiSwiy  (ollowe*!.  and  ilie  lonnof  procedure,  and  the 
measure  or  de^criptioii  of  proof  prescribed,  must  be  re- 
garded.— Beiliify  ad  III  I'  vs.  Taylor 664 

PERSONAL  CHATTEL. 

1.  Persoual  jjrojiuity  is  divided  into  things  in  possessfum ot 
in  acilffiiy  and  property  in  things  in  possession,  is  either 
ahsolute  or  relative— Mai; re  vs.  Toiand 36 

2.  Neither  til.'  hniioror  liailce  oi  a  personal  chattel  has  an 
absohitp  property  ii]  tl:o  chattel.  Tiie  property  in  both  is 
qualilied,  ai:d  eac^i  ol'thciu  is  entitled  to  his  action,  if  the 
goods  be  dania<r(.d  or  taken  av/ay.  The  bailee,  on  ac- 
coinit  of  his  jjos^ession,  and  the  bailor,  because  the  pos- 
Sc^.ssian  ol'  l!:e  bailee  is  i'^n mediately  iiis  possession. -2 A.-  •     36 

3.  Tiie  actual  enjoynr'Ut  of  a  cliatteF  which  accrues  to  the 
wife,  before  niarriaLCO,  i;  not  necessary  to  vest  her  interest 

in  the  Inishaiid. .  ./7> .»     86 

4.  If  acliattel  bu  fouiyl,  and  not   converted  to  the  use  of 
the  tinder ;  or'it  it  be  liir^v'i,  or  loaned,  or  otherwise  bail- 
ed: it  doeij  not  thereby  become  a  chose  in  action:   and  * 
if  it  belong  to  a  woman,  who  marries,  her  right  immedi^ 
ately  vests  iri'the  husband,  at  least  so  lar,  that  if  she  dies, 

it  will  surviv^e  to  him.— i^ \     36 

6.  The  seller  ot  personal  chattels  impliedly  stipulates  that 
the  article  sold  is  his  own,  and  that  he  will  indemnify  the 
buyer  for  the  loss,  if  the  title  is  in  another  person. — Ricks^ 
adm^r  vs.  DiUalianty T 133 

6*  But  a  sale  by  an  executor,  administrator,  or  other  trustee, 
forms  an  exception  toXlie  rule,  and  does  not  imply  a  war- 
ranty of  title,  unl(\^.s  there  be  fraud,  or  perhaps,  in  some 
instances,  gross  n(•^•iii^^l'CJ.-~//; 133 

7.  To  entitle  the  piuclia^iT  to  recover  for  any  defect  in  the 
quality  or  soundness  of  the  article  or  property  sold,  except 
under  special  circumstances,  he  must  prove  that  the  sel- 
ler warranted  tlie  thing  sold  to  bo  good  and  sound,  or  that 

he  concealed  or  fraudulently  represented  its  qualities. — ib.  133 

8.  If  the  warranty  be  express,  it  will  extend  to  all  defects, 
whether  known  or  unknown,  to  the  seller,  unless  they  be 
such  as  a  connnpn  purchaser  mjght  have  observed,  at  the 
time  of  the  sale. — ih 133 

9.  No  particulai:  form  of  expression  is  recjnired  to  constitute 
■a  warranty.  It  generally  depends  upon  the  terras,  and 
the  sense  in  which  they  arc  understood  by  the  parties, 
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whether  they  amount  to  a  warranty,  or  were-a  mere'cx- 
pression  of  the  seller's  opinion.— 77; 133 

10.  The  purchaser  of  ffcrsonal  property  cannot  defend  a- 
gainst  thejurchase^ujoney,  by  showing  lliat  the  property 
was  of  no  vahie,— the  seller  making  no  warranty,  and 
practising  no  fraud. — ib 134 

11.  A  suppression  of  the  tmth,  a'so,  to  the  buyer's  prejudice, 
will  render  the  seller  liable.— 2Z> 134 

12.  A  contract  for  th^  sale  or  hire  of  a  slave,  is  governed  as 
far  as  the  nature  of  the  subject  will  aliovv,  by  tlie  same 
principles  that  govern  other  contxacty  of  sale. — ib .......   1 34 

13.  The  hirer  of  a  slave  for  a  definite  period^  haannos  a  pur- 
chaser,  for  the  time  agreed  o/i,  and  if  the  slave  die  te- 
fore  its  expiration,  the  loss  must  be  borne  by  the  hirer,  and 
he  cannot  resist  a  recovery,  by  shewinir  tljattlte  act  of 
God  prevented  him  from  deriving  a  protit  irom  tlie  eon- 
tract,  unless,  by  its  terms,  it  provides  lln  such  a  contin- 
gency.— ib 134 

14.  It  seems,  however,  that  in  Virginia  and  South  Carolina, 
the  owner  is  not  entitled  to  recover  hire,  for  the  time  in- 
tervening between  the  death  of  the  slave,  ar.d  the  expira-    \ 
tion  of  the  term  for  wiiich  he  was  hired,  but  the  hire 
must  be  aportioned.—  ib 134 

15.  In  South  Carolina,  a  sound  price,  contrary  to  the  Eng- 
lish common  law,  imphcs  a  warranty  of  soundness,  by 

the  seller  of  a  personal  chattel.. . .  //; 134 

16.  The  wrongful  taking  or  detention  of  a  personal  chattel 
or  other  illegal  assumption  of  ownership,  or  using  or  mis- 
using of  it  amount  to  a  conversion. —  Gra]/  vs.  Croche- 
ron 191 

17.  So,  a  temporary  conversion  will  make  a  defendant  lia- 
ble, as,  if  one  ride  a  horse,  or  control  the  services, of  an- 
other's slave,  though  he  afterwards  restore  them  to  the 
true  owner — the  cause  of  action,  whicfi  was  once  perfect, 
still  remains,  and  the  restoration  will  only  go  in  mitiga- 
tion of  damages.— 16 l91 

18.  If  a  slave  be  lost,  during  the  time  he  is  employed  by  a 
defendant,  without  the  owners  consent,  defendant  is  lia- 
ble in  trover,  to  the  full  value  of  the  slave. — ib 191 

19.  But  if  the  employment  be  at  an  end  when  the  slave  is 
lost,  defendant  will  only  be  liable  for  the  temporary  con- 
version, .and  the  measure  of  damages,  instead  of  being 
the  value  of  the  slave,  will  be  the  injury  resulting  to  the 
plaintiff,  from  the  employment,  which  under  some  cir- 
cumstances, may  possibly  be  increased. — ib 191 
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20.  A  contract  for  tlie  sale  of  n^s^roes,  which  is  executory^ 
•and  which  is  intended  to  defraud  creditors,  does  net  pass 
the  title:  and  an  action  hroijnfht  onlho  contract,  by-  the 
vendee  as-tinist  the  vondor,  for  the  slaves,  cannot  be  main- 
iau\ed,—R(}cIt(i/c  vs>.  JJffnison. 351 

21.  A  de<d  is  not  ncci  ssnry  in  a  conveyance  of  personal  es- 
tate ;  a  delivery  parses  tit:e.  as  clf  ctnally  as  tlie  most  so- 
lemn instrnnient. .  *  /6 351 

22.  And  snch  a  ddiyery  o{  a  pcMsona'  rliattol,  in  derogation 
of  the  riffhls  of  creditors,  is  within  lh«  inhibition  of  the 
statute.— ?6 .' 351 

23.  Delivery  of  jKKsscssion  i>;  an  essential  ingredient,  in  a  gift 
of  personal  projxrty,  but  a  rhanisf  af  /josses-siofi  is  not 
indispensable. — >V//7/v  vs.  T/ic  ddt/u'  of  Sims 449 

24.Evervdelivervora  elKvtt"\  witli  intent  to  g-ive  it  ta  ano- 

■  the r,  0]:«3 rates  a  h-fyftl  etiaiiir-*  of  jiosvcsvjon.  and  transfers 

•  dominion  over  the  sn!)i<'et  ot'  ih'^  irjir,  to  th  ^  donee.— ?i..  449 

25  .The  fact  that  a  slave,  uiv(  n  Ix**  a  j  luent  to  a  child,  re- 

xnains  at  the  residrner  of  the  diMior,  may  be  explained  by 

the  circumstauLe,  that  tlier  :sid/nceol  the  donor,  is  also 

.     that  of  the  donee.— //^ ." ; 449 

26.  And  is  a  proj)cr  snb.ect  for  the  consideration  of  a  jury, 
when  enquiring'  into  the  trntli  and  reality  oi  the  gift.-«i.  449 

PHYSIC  I  AX. 

1.  Saying  of  a  physician,  ''he  has  killed  the  chi'd  by  jriving 
it  too  much  calom.l/'  is  actioi]a[)!e.r--/o//?^sr.?z  vs.  lioljei't- 
son^ . . ; 486 

PLEADI?CG. 

1.  A  pica  in  abatement  at  the  secoiid  t(*rm,  which  is  rejected 
as  cominof  in  too  late,  is  no  ap])earan^e  to  the  writ. — Jor ' 
dan  vs.  BcIL\ 53 

2.  A  defcct'in  a  writ  must  be  taken  advantai^fe  of.  in-  plea  in 
abatement. — ib 53 

3.  Evidence  that  the  nc.W  sued  on  is  not  tiie  property  of  plain- 
tiff, may  be  given  under  tiie  general  issue. — PJvans  vs. 
Oordonr. . ; .142 

4.  Where  judirment  is  not  rend.'r.'d  on  a  demurrer  to  a  plea 
—it  will  be  jnvsnnu^d  "alti  r  judaiiit-nt  on  an  issue  to  the* 
country,  that  tlie  plea  was  waived — ?7y ^ . . . .  142 

6.  Objections  raised  to  the  time  of  fihncr  a  ])lea  in  abatenient, 
founded  on  tlie  ruh»s  of  court,  mu5it.  be  made  in  the  court . 
below,  and  cannot  be  entertained  in  .the  Supreme  court. 
McCuichen^  adinr  vs.  MrCufchrn 151 
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6.  Jiidgm3nt  for  defendant  on  a  plea  in  abatement,  whether 
it  bo  on  issue  in  (ncl  or  in  law.  is,  that  the  writ  or  bill  be 
quas'ied, — and  a  ratpondcas  ouster  therefore,  is  not  a- 
warded.— /6 161 

7.  After  jud^mjiit  of  ?y  v;;.;//.'/e:75  ousier,  upon  a  demurrer 
to  a  plea  in  abateniMit,— no  other  plea  in  abatement  can 

be  allowed. — Hoi'd:  vs.  Scctl 169 

8.  A  plaintiff  i^  not  wSA.  i.i  ai  action  ao;ainstan  endorser, 
to  striet  proof  of  tho  t.inc*  or  place  of  demand  of  payment 
of  a  promissory  not  •.  wiien  laid  under  txscilicet,  and,  in 
most  ca^o^  may  inaAO  !jis  jiroof  conform  to  the  legal  ef- 
fect 0.  his  d.?c  aratio:>. —  Qui^i'lcy,  adnix  vs.  Primrose..  247 

9.  The  i  c'ara:ion,  in  irt^-pa^s  to  try  title,  should  describe 
the  la'id  in  co:ilr.>v  T.-^y,  w  itii  so  njiich  particularity  and 
precision,  a';  will  iiifor-u  tli.^  dcR'ndarit  what  he  is  to  de- 
fend against,  and  t!i'v^  co.n't  fnr  wliat  it  is  to  retider  judg- 
m:»Mt. — S:nr  I  \'i';t  vs.  T/i ■'  rl^'rs  of  Murrell 317 

10.  Wh?reon  ^  p!t\i  U  '-n.;:  :;iii".ty''  to  an  action  of  trespass 
to  trv  title,  ho  is  f;)rc'cs  d  frotii  availino-  himself  of  an 
olDJection  to  tli  ?  d.c'anr.jn  ;  h;it  may,  in  error,  insist  up- 
on the  insuin  'i-.^ncy  of  th^  Vv-rdict  a'ld  judgment,— 16... .  317 

11.  To  anthoris:^  a  }:a:ty  to  r.^r-ovor  upon  a  count  in  the 
dcc'aration,  a'icpfiir;  a  r.;i;cial  contrvuct,  it  is  necessary  to 
shew  a  ontracr  s;!l)>ui:i;i:i!.v  ns a'le^-cd. — Hi.'c/icock  et  al, 

vs.  L  t/rcii''  •->'  *V;. ' 333 

12.  But  it  is  coinp.'iont  for  a  jvaiutiff,  whfn*e  no  special  con- 
tract is  provvd,  \{\:o  ria  v<  a  ::ood  cause  of  action,  to  recover 
either  in  a  jx-o-i^^i'^'-  //'*''  h':i(i<'i:s:  a^sumps'it^quautmnme' 
ruif,  or  quunhnn  ndrhar'.  as  the  proof  may  warrant. — 
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13.  At  om  no:i  law,  wlv^i  a  I  iiiiii.  (ration  wasrevckcd,  pcn- 
dino*  a  suit,  th'^  nn^  ca:io:i  inijrht.  b:^  pleaded  in  discharge 
of  the  ar;ti:);i,  h:it  it  v\-as  nrco^sary  for  the  p'ea  to  allege 
an  adnii!U"^tratit)n  <-.{'  lii?  cH' cts,  rr  that  thoy  had  been  de- 
livered to  the  Slice  vXiA's  afhnirnstratnr.— i>;-7rtr  vs.  Rid- 

die : 343 

14.  Tlie  infercnc"^  usiialU' expressed  in  a  declaration  on  a 
promissory  \\vAi\  --hy  \\\^  ai]s  whereof,''  (fcc.  is  supplied  by 
a  statement  of  a  ])ro:nise  to  pay  the  nrtf^,  according  to  its 
tenor  and  eficct.— .7r/r//.v.v  cl  al.  v.>.  JliVjl//7/m?7 446 

15.  The  omission  to  insert  an  a'lrc:ation,  that  defendant  is  li- 
able to  pay  the  liotr.  is  \\o\  a  matter  of  substance,  to  be 
rjaclied  by  o"- ni-ra!  d-.^murrer,  or  on  error. — ib 445 

16-  A  promisGory  note  is  in  iu^-c/f,  a  leQ:al  liability,  and  needs 
no  distinct  substantive  allerxatinn  in  the  declaration,  tocn- 

?  P.  '  f  4 
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title  a  plaintiflF  to  recover,  apart  from  a  description  of  the 
note,  and  an  allegation  of  non-payment.— ii 445 

17.  A  plea  in  abatement  that  a  suit  was  pending  for  the  iden- 
tical cause  of  action,  at  tne  time  of  the  issuance  of  the 
writ,  is  supported  by  the  production  of  the  record ;  and 
the  replication  to  such  a  plea,  should  present  the  issue  of 
nul  tiel  record. —  Gaston  vs.  Parsons 469 

18.  A  writ,  as  part  of  the  record,  is  proper  and  pertinent  evi- 
dence to  support  such  a  plea,  on  an  issue  of  mil  tiel  re- 
cord,— ib • .  469 

19.  A  defendant  is  entitled  to  judgment  oinon  pros,  where 

no  replication  is  filed  to  his  plea  in  abatement. — ib 469 

20.  And  a  failure,  on  iiis  part  to  move  for  judgment  of  iion 
pros,  does  not  authorise  the  rendition  of  judgment  a- 
gainst  him.— 16 469 

21.  Objections  to  a  declaration  cannot  be  received  after  a 
plea  of  not  ,9:uilty. . .  James  vs.  Taii  et  al 476 

22.  Nor  can  an  obji^ction  to  the  endorsement  on  the  writ, 

be  entertained  after  the  plea  of  not  guilty. — ib 476 

23.  In  trespass  to  try  title,  the  plaintiff  need  only  endorse 
on  his  writ,  "tliatthc  action  is  brought  as  well  to  try  ti- 
tles, as  to  recover  damages" — any  unnecessary  descrip- 
tion of  the  premises,  or  of  the  injury  committed,  is  re- 
garded as  surplusage.— 26 476 

24.  Where  words  are  actionable  in  themselves,  it  is  not  ne- 
cessary to  lay  special  damages,  and  no  evidence  of  special 
damnge  can  be  received,  unless  specially  averred. — John- 
son vs.  Robertson  iS^*  wife 486 

25.  An  averment,  that  certain  persons,  who  are  named,  ^^ani 
divers  other  persons  would  otherwise  have  employed  the 
plaintiff,"  is  not  sufficient  to  authorise  proof  of  special 
damages,  by  others  than  those  specially  named. — ib 486 

28.  Matter  admissible  under  a  plea  of  liberum  tenementum^ 
may  be^iven  in  evidence  imder  the  general  issue.-Z?can 
YS.'Fail 491 

27.  The  object  of  a  p\eaonibe?'U7?i  tenemcntum,  is  usually 
to  compel  plaintiff  to  assign  the  place  in  which  he  alleges 
the  trespass  to  ha\*e  been  committed,  with  greater  preci- 
sion.— ib 491 

28.  A  declaration  against  defendant,  as  drawer  of  a  bill, 
which  does  not  allege  presentment  for  payment,  and  no- 
tice of  refusal,  is  not  a  defect  available  in  error. — Smith 

($•  March  vs.  Paul 503 

29.Where  defendants  are  described,  as  "late  merchants,  part- 
n«rs,  &c."  it  is  to  be  inferred,  that  the  co-partnership  ceas- 
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ed  to  exist,  before  the  commencement  of  the  suit.-J5ea/  ^• 
Bennett  vs.  Snedicor 523 

30.  The  general  issue  in  nssuiupsit,  may  be  pleaded  by  one 
of  several  defendants,  in  an  action  as^ainst  defendants, 
who  were  at  a  former  time  partners.— iZ^ 523 

31.  A  plea  to  an  action  by  the  assignee  of  a  note,  that  the 
note  has  never  been  assigned,  and  is  still  the  property 
of  the  payee,  must  be  verified  by  the  oath  of  the  defen- 
dant, swearing  that  he  verily  believes  the  assignment  to 
be  forged— and  until  tliis  is  done,  plaintiff'  neednct  prove 

the  assignment. — ih 523 

32.  Where  an  attachment  issues  on  affidavit  of  a  money 
demand,  a  declaration  subsequently  filed  in  trover,  a- 
gainst  a  defendant  who.does  not  appear,  cannot  be  allow- 
ed.—A/ar^Aa/Z  <jr  McLcod  vs.  White 551 

33.  But  if  defendant  appear  and  plead  to  the  merits,  he  will 
be  too  late  to  review  the  irregularity  after  judgment. — 

lb 551 

31.  On  an  appeal  from  the  judgment  of  a  justice  of  the 
peace,  where  the  sum  in  controversy  exceeds  twenty 
dollars — a  declaration,  or  statement  of  the  cause  of  ac- 
tion is  necessary.. .  Steelman  vs.  Owen 562 

POSSESSION. 

1.  Personal  property  is  divided  into  ihings  in  possession  or 
in  action^  and  property  in  things  in  possession,  is  either 
absolute  or  relative— Ma s^ee  vs.  Toland 36 

2.  A  bailment  is  a  qualified,  limited  or  special  property,  in  a 
thing  capable  of  absolute  ownership.— /A 36 

3.  Neither  the  bailor  or  bailee  of  a  personal  chattel  has  an 
absolute  property  in  the  chattel.  The  property  in  both  is 
qualified,  and  each  of  them  is  entitled  to  his  action,  if  the 
goods  be  damaged  or  taken  away.  The  bailee,  on  ac- 
countTof  his  possession,  and  the  bailor,  because  the  pes-* 
session  of  the  bailee  is  immediately  his  possession . -2i6.. .     36 

4.  Possession  of  lands  by  a  guardian  in  socage^  is  the  pos- 
session of  the  ward  :  The  possession  of  a  bailee  is  the 
possession  of  the  bailor,  and  the  possession  of  a  guardi- 
an isjalso^possession  of  the  ward.— 26 36 

5.  The  possession  of  the  guardian  of  an  infant  female  ward, 
is  the  possession  of  the  waid;  and  if  the  ward  marry, 
the  possession  CO  ""/w^a/i/i,  is  transferred  to  the  husband, 
and  the  chattel  is  then  in  possession  of  the  husband,  in 
point  of  law,  as  much  as  it  could  afterwards  be,  by  an  ac- 
tual manucaption, — ib 36 
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6.  The  right  of  an  aJminislnitortot'icro'^S'icsinn  of  the  per- 
sonal property  (if  l.is  i.:  ;:a'.  •.  i-  net  ii.'.  :i  i\  d  Ia*  nii  in- 
junction ibrbidiiiig-  its  d:  nJj.il. .;.!.— J..  •.'.'■//*././/.  (nhn\v 

vs.  McCntrJicii 151 

7.  Tlie  niaxitn  ot  t!.c!a\v.  t  .ii"  Ik-  li^i.t  l.)  p.-:  c»::a.  pro[.er- 
ty,  draws  I.)  it  t.w.*  [)i>.s.,  !.  i  ;:i.  i.-s  tiii;  on'.}',  wlicu  tlie  pos- 
session by  another,  is  c  Jii^i^t.-nt  wiiii  iv-  p:)^^jssion  of  the 
owncr--as  in  liuM'aseora  l'ai'iji-Mt.-(Tn'r//ry;;  v'^.IJot/h',  237 

8.  But  where  tlic  po^se^-i  m  oi  tfi."  pro;)'jtv  assi:{nL»d,  is 
held  bvanotlier,  julwrc^;  iv,  ai'l  niklcr  a  L'):()r  of  title,  and 
the  owner  would  bj  driv-ii  to  an  action  to  recover  his 
possossion— it  is  a  maro  c!]o.  •)  in  ar-:;  ):i  and  tl.c  trans- 
feree cannot  maintain  action  in  l.'s  own  name.—/// &37 

9.  Delivery  of  possession  is  a  j  <.-.-"nlia'  ij:;;r'.dii.'nl,  in  a  gift 
of  p3r$o.)al  pro;)orty,  but  a  rh't>!*j-"  of  ftossfsyion  is  not 
indispensable. — Sij//.s  vs.  T/if  ir'/n'r  of  ^'i/ns 449 

lO.Everyde'iveryof  a  cliatt''.  w.t'j  lut  iii  to  i^ivo  it  to  ano- 
ther, operates  a  /^.j.//  c'ja  i-r-'  '^i  }--^^  '.'-sit);],  and  transfoi'S 
dominion  oi^er  t:ie  sn:»>':"l  oi  L'l"  ;  :i.  t)  lie  donvV.— /Z>. .  449 

11.  The  fact  that  a  s'avc,  liiv.si  by  a  |  r.ri  iii  to  a  rhi'd,  re- 
mains at  the  rosid.^'.nc  •  ot't')  '  d'^ii-M'.  mny  he  OAp'ained  by 
the  circnmstan::e.  t!:at  Ijv  r.sid.-.-.ej  oi  i\:-i  donor,  is  also 
that  of  the  donee.--/Z; 449 

12.  And  is  a  proper  subject  for  the  on^id*  ration  of  a  jury, 
when  enquiring  into  the  truth  and  reality  of  the  gift.-i6.  449 

PROCESS*. 

1.  Process  must  be  construed  in  refiTonco  to  t!ie  law  which 
provides  for  it3  i^suancj  and  return.— Z'V/^c//^^?/  ct  ai  vs. 
Ritchie ' 452 

2.  Where  a  defendant  appears  in  c  Mut  by  an  attorney,  it  is 
immatorial  whether  ihi:  Dre-ce-^s  was  s  rvcd  or  not :  an  ob- 
jection  arisins^  from  a  dv.fctive  service  of  process,  is 
waived  by  a  fronral  aj):)''!:ir(tiirf',—Mfiorc  vs.  Phillips,  467 

5.  Wnero  the  reord  ihsc'os  's,  tl'at  t!^eparti'S  came  by  their 
attorneys,  and  jnd^ni.^nt  by  d 'fan't  wa"^  taken,  not  be- 
cause  of  d^fen  l:iir's  n  via;);)  'arai  ^'\,hit  lor  an  omission 
to  plead,  an  obj. miction  that  detl^ndaiit  was  not  legally  serv- 
ed with  pro.'^ess,  will  bj  nnavai'a!>'e.— //; 467 

4.  Where  a  partnersliip  has  ende  I,  s»}rvic:>  of  process 
upononeof  the  partners,  cannot  oj  crate  as  a  service  up- 
on the  other  members  of  the  iinn.—IJcal  tj-  Bonnet  vs. 
Snedicor 623 

6.  But  where  both  defendants  appear,  and  judgment  is  ren- 
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dered  asrainst  them,  advantnire  car.not  be  taken  of  tV.e  ir- 
regularity  of  the  service.— /6 523 

PROMISE. 

1.  A  promise,  under  s?a\  to  make  a  title  iii  fee  simple  at 
some  future  time,  to  land — provided,  tlie  ]  assageof  an  act 
of  consrress  can  be  obtained  to  authorise  such  a  convey- 
ance;  is  properly  rejected  wiien  offered  as  evidence,  to  es- 
tablish  title  in  a  defendant  in  trespass. — James  vs.  Tait 
etal 476 

PROPERTY,    SEIZURE    OF,    FOR    PUDLIC    UST.S. 

1.  A  citizen  does  nol  lose  the  ri^iu  to  reclaim  property  taken 
from  him,  in  tim3sof  public  c:ncrgence,  vvlien  the  neces- 
sity which  indnccd  its  seizure  luis  passed  awav. — Fryer 

vs.  McRac ' 1S7 

2.  And  until  his  consent  to  part  with  it  is  freely  given,  he  is 
10  be  considered  its  riglitful  owner,  luUil  time  shall  have 
diveste  I  his  right  of  propjrtv.— //> 137 

3.  Therefore,  wlitn-ea  liors.^  had  b:cii  s'.-?ized  under  pretence 
of  necessity  for  the  public  service,  and  was  refused  to  bo 
delivered  on  demand  made,  after  (he  exigence  which  in- 
duc3d  the  seizure  had  passed-  -it  was  hold  that  trover 
weald  He  for  his  reeovery. — ib 187 

PROTEST. 

1.  Protest  is  not  necessary  to  enable  a  plaintiff  to  maintain 
an  action  on  a  promissory  note,  or  inland  bill  of  exchange 
--and  where  an  averment  of  protest  is  made,  the  fact  be- 
ins:  immaterial,  is  not  necessary  to  be  proved. — Evans  vs. 
Gordon 142 

2.  No  protest  is  necessary  to  iix  the  liability  of  the  endors- 
er of  a  promissory  in^tc — a  demand  of  payment,  at  the 
time  and  place  provided  for  it,  with  notice  of  such  de- 
mand to  the  endorser,  is  all  that  the  law  requires..— Qj^'g*- 
/ey,  adm^x  vs.  Primrose 247 

3.  li  seems,  that  where  the  jjrotest  of  a  note  states,  that  pay- 
ment of  the  note  was  demanded  at  the  proper  time  and 
at  the  proper  place,  and  that  it  was  protested  for  non-pay- 
ment— it  is  sufficient,  without  .stating  from  whom  pay- 
ment was  demanded,  or  what  reply  was  given  to  the  de- 
mand made. — Carry  vs.  The  Bank  of  Mobile 360 

4.  Where  the  protest  states,  ''that  the  endorsers  have  had 
due  notice  of  the  demand  and  non-payment,  and  protest 
of  said  note,  by  notice  in  writing,  directed  by  me,  as  ioU 


670 


INDEX. 


lows :  To  the  endorsers,*'  and  left  at  their  offices—it  is 
sufficient ;  and  an  objcotion,  that  the  place  where  the  no- 
tice was  left,  is  not  dci^cribed,  and  ihat  the  notary  decides 
that  the  place  is  tlie  office  of  the  endorser,  will  not  be  sus- 
tained.—i/) 360 

6.  Notice  of  the  dishonor  of  a  note  may  be  given  on  the 
same  day  the  protest  is  made,  and  must  he  given  on  the 
next  day,  or  placed  in  the  post  office,  to  be  sent  by  the 
next  mail. — '»6 360 

6.  Where  a  notice  is  sent  by  mail  to  a  distant  post  office, 
the  place  to  which  the  letter  containing  the  notice  is  di- 
rected, must  be  stated  in  the  certiiicate  of  the  notary.— ii.  360 

RECORD. 

1.  A  decision  on  the  probate  of  a  will,  is  a  judicial  proceed- 
ing, and  the  court  in  wiiich  it  is  registered,  is  a  court  of 
record,  and  if  the  presiding  jud^e  is  also  clerk  of  the 
court,  he  has  authority  to  test  the  records  of  his  court 

in  both  capacities. — Dozier  vs.  Joyce 303 

2.  The  csrtiticate  and  seal  which  gives  verity  to  the  re- 
cord, unless  the  record  itself,  discloses  the  want  of  juris- 
diction, establishes  as  well  the  right  of  the  court,  to  ad- 
judicate the  matter  contained  therein,  as  that  such  facts 
were  adjudicated.— 26 303 

3.  The  records  of  a  court  of  limited  jurisdiction,  should  dis- 
cover every  fact  essential  to  the  validity  of  its  sentences. 
Lister  vs.  Vivian  et  al 375 

REMEDY. 

1.  Remedies  for  the  enforcement  of  contracts,  or  to  obtain 
compensation  for  a  breach,  are  to  be  regiijated  and  pursu- 
ed according  to  the  lexfori^  and  not  the  law  of  the  place 
where  they  are  made  or  arc  to  be  executed. —  Goodman 

vs.  Munks 84 

2.  Statutes,  prescribing  the  time  within  which  courts  shall 
entertain  certain  actions,  relate  to  the  remedy^  and  a  par- 
ty seeking  that  remedy^  must  bring  himself  within  the 
prescription,  as  limited  by  the  lex  fori, — ib 84 

RIGHT    OP   PROPERTY,    TRIAL    OF. 

1.  In  a  proceeding  to  try  the  right  of  property  levied  on  un- 
der an  attachment,  the  court  cannot  reject  an  execution, 
(or  it  would  seem,  the  attachment,)  offered  in  evidence, 
on  the  ground  4hat  the  Hen  of  the  attachment  was  de- 
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stroyed  by  the  giving  of  a  replevy  bond.— Peri/ie  ct  al  vs. 
Baheock 131 

2,  The  act  which  confers  llie  right  on  a  jury  to  impose  da- 
mages for  vexatiously,  (or  for  delay,)  ciaiiriing  property, 
levied  on  under  execution,  (Aik.  Dig*.  168,)  no  where  re- 
quires that  the  jury,  in  giving  damages,  shall  express  by 
their  verdict,  the  causes  which  influenced  Xh^m.—Betiis 
adm^r.  vs.  Taylor 564 

3.  Thus,  an  administrator,  who,  as  such,  interposes  a  claim 
to  property  levied  on  by  execution,  will  bo  liable,  individ< 
uaRy,  for'  the  forthcoming  of  the  property,  even  if  des- 
troyed, or  if  it  dies,  after  the  claim  is  interposed,  and  the 
property  goes  into  his  possession.— t A 664 

4- // 5cem5,  that  one,  interposing  such  claim,  as  administra- 
tor, \Tliile  incurring,  by  the  stipulations  of  his  own  bond, 
l)ersonal  responsibility, — might  make  good  the  issue  on 
his  patt,  by  showing  title  in  his  intestate.— i6 56& 

6.  Where  an  administrator,  in  such  case,  is  forced  to  ex- 
pend money,  to  protect  the  estate  of  his  intestate,  the  court 
that  settles  his  accounts  can  do  him  justice. — ib 565 

6.  Where  one,  voluntarily,  with  the  leave  of  court,  and 
the  consent  of  a  plaintiff  in  execution,  substitutes  him- 
self in  the  place  of  another,  as  a  claimant,  in  a  proceed- 
ing to  try  the  tight,  of  property — he  cannot  afterwards  be 
allowed  to  object  that  all  this  was  irregu4av — ib 566* 

7.  In  order  to  comply  with  the  law,  authorismg  executions 
to  be  forwarded  \o  other  counties,  (Aik.  Dig.  170,)the  sher- 
iff must  deposit  a  copy  of  the  execution  in  the  clerk's  of- 
fice, of  the  county  to  which  it  is  sent,  and  must  endorse 
on  it,  a  copy  of  tte  return  made  by  him  to  the  original — 
and  unless  this  is  Jone,  the  copy  would  not,  in  itself^  be 
evidence  on  a  trial  of  the  right  of  property,  in  the  goods 
levied  on. — ib 565 

8.  But  the  act  is  merely  affirmative,  and  does  not  exclude 
every  other  mode  of  proving  a  copy  of  the  execution.—— 

An  examined,  or  sworn  copy,  is  admissible.-  -ib 566 

9.  Aliter^  where  the  issue  is  nnl  t^el  record^  in  which  case 
the  record  must  be  produced,  sub  pede  sigilli,  or  other- 
wise made  authentic,  in  itself. — ib 565 

10.  In  a  trial  of  the  riofht  of  property,  the  plaintiff  in  exe- 
cution need  not  produce  the  judgment,  on  which  the  ex- 
ecution issued— nor  can  the  claimant  be  allowed  to  liti- 
gate its  regularity  or  justice,  or  show  that  the  defendant 

in  execution  was  dead  when  it  issued.. — ib*  t 665 
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RIPARIAN    niCIlTS. 

1.  Tii3  rights  of  riparian  proprietors  depend  upon  the  fact, 
whetiier  the  land  is  bounded  by  a  river  where  the  tide 
ebbs  and  flows,  or  wljoiher  it  lies  aloii^  a  stream  above 
tide  wat(3i\ . .  H-a^m  ct  al.  vs.  Campbell  and  Cleaveland,      9 

2.  In  the  fir^t  ca><2,  tlio  riglit  of  the  owner  to  the  soil,  at 
common  law,  extends  to  hicrh  water  mark,  only. — tb.>  - .       9 

3.  The  ?hore  b?lo\v  tlic  cominon  tide,  belongs  to  the  pub- 
lic :  though  by  errant  it  may  become  vested  in  the  citi- 
zeiii — ib 9 

4.  The  rule,  tiiat  a  country  bounded  by  a  river,  extends  U 
the  point  of  low  water,  v/  seems,  does  not  apply  to  the 
case  of  a  crmnt  by  tlie  public,  to  an  individual. — ib 9 

5.  At  common  law,  the  f^rantcc  of  lands  (from  government,) 
bounded  on  tide  water,  is  not  allowed  to  extend  his  ri- 
parian rights  beyond  ordinary  hiah  water  mark:  such 
grants  are  construed  favorably  to  the  grantor,  as  a 
trustee  for  the  public;  and  no  alienation  will  be  presum- 
ed, not  clearly  expressed. — ib 9 

6.  Riparian  proprietors  arc  entitledto  all  accessions  made  to 
the  lands  :xranted,  cither  by  the  retreating  of  the  river 
from  its  form:ir  limits ;  or  by  tlie  slow  and  secret  depo- 
sit of  sand,  or  other  substances. — ilj 9 

7.  The  beds  of  navisrablc  streams,  as  well  as  :he  sea,  are 
the  property  of  the  public  :  and  if,  by  the  instantaneous 
casting  up  of  sand,  or  other  substances,  the  water  is 
thrown  back,  and  an  addition  is  made  to  tiie  land — the 
public  may  claim  the  accession. — ib W 

8.  Seats,  if  the  accession  be  slow  and  secret,  when  it  be- 
comes the  property  of  the  owner  of  the  adjacent  lands. 
..ib 10 

9.  Where  the  term  ^^river,"  is  used  in  a  grant,  as  a  bounda- 
ry— high,  or  low  water  mark  must  be  intended — not  a 
middle  point.— 26 10 

10.  Where,  in  a  grant  of  land?,  bounded  by  a  river,  a  free 
passage  or  rond  is  reserved,  sucii  reservation  dees  not 
prevent  the  freehold  of  all  the  lands  embraced  in  the 
grant,  from  vesting  in  t/ie  grantee  ;  or  limit  his  riparian 
fights  :  the  use  of  the  road  only  is  reserved.—?^ 10 

11.  7/  seem9j  that  where  accretion  is  made  impracticable, 
without  the  authority  of  govennri'^.nt,  by  the  labor  of  a 
third  person — excluding  the  water  from  its  former  limits, 
such  third  person*  is  a  trespasser,  and  can  derive  no  profit 
from  his  labor:  In  such  case,  his  labor  inures  to  the  bene- 
fit of  the  riparian  proprietor. ,  .ib 10 
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12.  The  grant  made  by  the  British  Government,  in  seven- 
teen hundred  and  sixty-seven,  to  William  Richardson,  of 
a  certain  tract  of  land  in  the  district  of  Mobile,  on  the 
west  side  of  the  river  Mobile,  conferred  on  the  ijrantee,  in 
that  grant,  a  title  to  high  water  mark,  only. — th 11 

13.  But  the  confirmation  oi  that  grant  to  Jolni  Forbes  &Co. 
in  eight.een  hundred  and  seven,  conveyed  to  the  grantee, 
aZ/the  lands  lying  east  of  the  original  tract,  to  the  chan- 
nel of  the  river. — jb 11 

14.  And,  to  embrace  all  the  intervening  soil,  the  north  and 
south  Unes  of  the  original  tract,,  .held,  properly  to  run, 
without  variation  of  course'',  from  high  water  mark  to  the 
margin  of  the  channel  ••lb 11 

15.  By  these  grants,  and  each  of  them,  there  was  conferred 
upon  the  grantees,  or  their  assignees,  the  right  to  the  gra- 
dual increase  of  soil,  by  the  recediuor  of  the  river..  .?i.     11 

10.  Whether  one  who  does  not  own  lands,  adjacent  to  a  ri- 
ver, where  the  tide  ebbs  and  flows,  may,  for  the  benefit 
of  commerce,  erect  a  wharf  or  other  improvement,  be- 
tween high  and  low  water  mark,  qiiere, — ib 11 

17.  Thoueh  it  is  clear,  no  part  of  such  erection  can  rest  on 
the  land  of  another  person,  nor  can  the  latter  be  exclu- 
ded  from  the  use  of  the  water,  or  be  denied  his  riparian 
rights.— i6 11 

RIVER 

1.  Where  the  term  "river,"  is  used  in  a  grant,  as  a  bounda- 
ry— high,  or  low  water  mark  must  be  intended — not  a 
middle  point. — Hagan  et  al.  vs.  Campbell  and  Cleave- 
land 10 

SHERIFF. 

1.  If  a  defendant  in  execution  have  property  in  the  county, 
it  is  the  sheriff's  duty  to  levy  upon  it,  imless  it  be  exempted 
from  seizure,  by  law. — Bell  et  al.  vs.  King 147 

2.  The  lien  of  an  execution  does  not  depend  upon  contract, 
but  is  given  by  law,  and  imparts  to  the  elder  the  right  of 
satisfaction,  in  preference  to  one  that  has  subsequently 
gone  into  the  sheriff's  hands ib 147 

3.  Yet  this  preference  of  an  older  over  a  younger  execution 
creditor,  does  not  excuse  the  sheriff  from  a  levy  of  the 
liitter  execution,  where  the  property  is  not  needed  to  satis- 
fy the  former. — ib 147 

4.  A  return  of  nulla  bona  cannot  be  justified  by  the  proof 

8  P.  85 
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of  a'prior  lien,  unless  the  executions  creating  it  were  ac- 
tually levied.— rt 147 

6.  The  sheriff  is  competent  to  execute  a  decree  for  the  sale 
of  mortgaged  premises,  upon  the  forclosure  of  tfye  mort- 
gagor's equity  of  redemption,  and  the  decree  need  not  re- 
quire a  return  of  the  proceedings  thereon  to  the  court.  — 
Mussina  vs.  Bartlett 278 

SIGNATURE. 

1.  Where  one  signs  his  name  to  a  blank  piece  of  paper, 
with  intent  that  it  shall  be  filled  up,  as  a  note  or  endorse- 
ment, he  is  liable  on  the  same,  although  the  person  in- 
trusted with  it,  shall  violate  the  contidence  reposed  in  him, 
by  filling  it  up  with  another  sum,  or  Using  it  for  another 
purpose,  than  the  one  intended. — Roberts  vs.  Adams.,. .  297 

2.  Sucfi  a  blank  is  a  letter  of  credit,  to  any  amount  which 
the  person  to  whom  the  same  is  confided,  may  choose  to 
insert  in  iti — ib 297 

3.  And  if  such  a  blanK  be  obtained  by  a  firm,  when  in  ex- 
istence, and  be  filled  up  by  one  of  the  partnei-s,  alter  its 
dissolution,  each  partner  will  be  liable  to  reimburse  the 
moneys  paid  by  the  signer  or  indorser  in  blank  to  the 
holder.— i6 297 

4.  Where  one  lends  his  name  on  an  instrument  in  blank, 
to  partners,  as  their  security,  and  by  the  negligence  of  one 
partner,  and  the  fraud  of  the  other,  the  lender  is  compel- 
led to  pay  the  sum  inserted  in  the  blank  instrument— he 
is  entitled  to  reimbursement  from  either  of  the  partners. 

ib ^ 297 

6.  It  seems,  however,  that  if  a  blank  be  entrusted  to  one  for 
the  purpose  of  inserting  a  limited  sum  in  it,  or  to  be  used 
for  a  particular  purpose,  and  it  be  filled  up  with  a  larger 
sum,  or  used  for  a  different  purpose,  than  that  contempla- 
ted by  the  signer  or  endorser  of  the  blank,  and  the  facts 
be  traced  to  the  knowledge  of  plaintifi*,  at  the  time  he  ac- 
quires possession  of  the  mstrument,  it  will  prevent  a  re- 
covery.—^i 297 

SLANDER. 

1.  Where  a  scandalous  imputation  affects  the  accused  in  his 
office,  profession  or  busiuess,  an  action  of  slander  will  lie, 
without  averring  special  damage. — Johnson  vs.  Robert- 
son 4*  trt/e 486 

2.  Sajring  of  a  physician,  <*he  has  killed  the  child  by  giving 

it  too  much  calomel,"  is  actionable.— ii , 486 
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3.  To  charge  a  person'with  having  killed  another,  without 
explaining  or  limiting  the  words,  imports  an  accusation  of 
murder,  and  is  actionable. — ib 486 

4.  Where  words  are  actionable  in  themselves,  the  law  im- 
plies damage,  and  the  action  is  allowed,  not  only  to  com- 
pensate forjpecimiary  loss,  but  to  afford  redress  for  woun- 
ded feelings  and'prostrate  reputation. — ib 486 

5.  Where  words  are  actionable  in  themselves,  it  is  not  ne- 
cessary to  lay  special  damages,  and  no  evidence  of  special 
damage  can  be  received, unless  specially  averred. — ib. . . .  486 

6.  An  averment,  that  certain  persons,  who  are  named,  "awrf 
divers  other  persons  would  otherwise  have  employed  the 
plaintiff,"  is  not  sufficient  to  authorise  proof  of  special 
damages,  by  others  than  those  specially  named  —lA 486 

7.  Though  a  plaintiff  may  enhance  damages  by  proof  of 
special  damages,  it  does  not  follow,  that  the  jury  are  con- 
fined, in  estimating  the  damages,  to  the  pecuniary  loss 
proved;  they^may  compensate  the  injured  party,  taking 
into  consideration  not  only  his  pecuniary  loss,  but  all  the 
circumstances  of  the  case. — ib 486 

8.  A  witness  cannot  be  asked  in  slander,  if  he  knows  of  oth- 
er  persons  refusing  to  employ  plaintiff,  by  reason  of  the 
slanderous  words  spoken, — than  those  mentioned  in  the 
declaration ' T 486 

SLAVE. 

1.  A  contract  for  the  sale  or  hire'of  a'slave,  is  governed  as 
far  as  the  nature  of  the  subject  will  allow,  by  the  same 
principles  that  govern  oth^r'contracts  of  sale -Rix,ladm^r 

vs.  DUlahunty ^ : 134 

2.  ^^The  hirer  of  a  slave;for  a  definite  period^  becomes  a  pur- 
chaser,^for  the  time  agreed  on,Vand  if  the  slave  die  be- 
fore its^expiration,  the  loss  must  be  borne  by  the  hirer,  and 
he  cannot  resist  a  recovery,  by  shewing  that  the  act  of 
God  prevented;him  from  deriving?a*profit  from  the  eon- 
tract,  unless,  by  its  terms,  it  provides  for  such  a  contin- 
eency. — ib 134 

3.  It  seems,  however,  that  in  Virginia  and  South  Carolina, 
the  owner  is  not  entitled  to  recover  hire,  for  the  time  in- 
tervening between  the  death  of  the  slave,  and  the  expira- 
tion of  the  term  for  which  he  was  hired,  but  the  hire 
must  be  apportioned.— tfr 134 

4.  Where  one  warrants  a  slave  to  be  sound  which  was  not 
80 — ^but  who  afterwards  recovered  and  became  sound — 
the  measure  of  damages,  is  the  sum  paid  for  medical  at- 
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tendance,  nursing,  &c.,  which  induced  the  recovery-. — 

Hogan  vs.  Thormgton 428 

6.  The  fact  that  a  slave,  iriven  by  a  parent  to  a  child,  re- 
mains at  the  residence  of  the  donor,  may  be  explained  by 
the  circumstance,  that  the  residence  of  the  donor,  is  also 
that  of  the  donee.— *S'/;7?5  vs.  The  admW  of  Sims.  ..*...   449 

6.  And  is  a  proper  subject  for  the  consideration  of  a  jury, 
when  enquiring  into  the  truth  and  reality  ot  the  gift.-t6.  449 

7.  Where  a  defendant  assisted  in  secreting  a  slavi,  to  the 
end  that  she  might  escape  from  her  master,  and  obtain 
her  freedom,  but  there  was  no  mtention  to  convert  the 
property  to  the  use  of  the  defendant — an  indictment  for 
larceny  could  not  be  sustained. —  The  State  vs.  Hawkins.  461 

STATUTE. 

1.  Statutes,  appointing  the  times  for  courts  to  be  holden,  are 
public  acts,  and  will  be  judicially  taken  notice  of. — Ad- 
ministrators  of  Weatherford  vs.  Weatherford 171 

2.  A  statute,  where  no  time  is  fixed  for  the  commencement 

of  its  operation,  takes  effect  from  its  passaofe.  — «6 171 

3.  Wjiire  the  legisltiture  passed  a  statut^^  on  the  twenty-se- 
cond December,  eighteen  hundred  and  thirty-six,  re(]uir- 
ing  the  courts  of  a  particular  circuit  to  be  holden  at  a 
particular  .time  ;  and  on  the  twenty-third  December,  eigh- 
teen hundred  and  thirty  six,  enacted  a  statute  upon  the 
same  subject,  providing  that  the  act  should  not  take  ef- 
fect until  the  first  day  of  August  after  its  passage:  it  was 
held— 

1st.  That  the  passage  of  the  last  statute  did  not  repeal 
that  of  twenty-second  December. 

2d.  That,  though  one  of  the  courts  of  the  circuit  was 
not  provided  for,  in  the  act  of  the  22d  December,  yet  the 
omission  could  not  influence,  as  the  court  so  omitted, 
should  be  holden  at  the  time  appointed  by  the  pre-exist- 
ing law,  though  it  should  conflict  with  some  other  court 
in  the  circuit :  in  which  event,  the  jud^e  appointed  to  the 
circuit,  should  call  to  his  aid  another  judge. — ib 171 

4.  A  statute  imposinof  a  penalty,  must  be  strictly  construed, 
and  closely  followed,  aiid  the  form  of  procedure,  and  the 
measure  or  description  of  proof  prescribed,  must  be  re- 

^  garded.— 5e;rf^,  adrrCr  vs.  Taylor 664 

6.  It  seems,  that  a  party  pursuing  a  summary  remedy  given 
by  statute,  must  conform  strictly  to  the  terms  of  the  act, 
and  the  conformity  must  be  shewn  by  the  record.-- 16.. .  6b4 
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SUMMARY  PROCEEDINGS. 

1.  In  a  summary  proceeding  oriabaik  notice,  everything 
necessa  y  to  give  the  court  jurisdiction,  and  to  sustain  its 
judgment  must  ap{)ear  on  the  record. — Bates  vs.  The 
Planters'  6f*  Merchants^  Bank • .     99 

2.  And  where  the  record  does  not  show  that  the  certificate 
of  the  -President  of  the  Bank  was  pniduccd  and  shewn 
to  the  couit — it  has  no  jurisdiction,  and  judgment  can 

not  be  rendered. — ib 99 

3.  Such  certificate,  appended  to  a  notice  to  defendant  jittach- 
ed  to  the  transcript,  is  no  part  of  the  record — no  action  of 
the  court  appearing  to  have  been  had  on  it. — ib 99 

4.  The  charter  of  the  Planters'  and  Merchants'  Bank  of  Mo- 
bile, does  not  give  the  right  to  the  bank  to  r^. cover  on 
notes  or  bills  held  by  them,  unless  such  notes  and  bills 
are  made  negotiable  and  payable  at  that  particular  bank. 
Levert  vs.  The  Planters^  and  Merchants'  Bank 104 

5.  And  in  such  cases  the  record  must  shew  tliat  the  note  or 
bill,  on  which  the  remedy  is  sought,  was  made  payable 
and  negotiable  at  the  bank.--^i6 104 

6.  The  notice  issued  to  defendant,  and  attached  to  the  tran- 
script, is  not  considered  as  part  of  the  record,— so  as  to 
shew  the  right  of  the  bank  to  recover  judgment  on  mo- 
tion.—?6  104 

7.  The  act  of  the  thirtieth  June,  eighteen  hundred  and  thir- 
ty-seven, gives  the  remedy  by  motion,  to  the  bank,  only 
on  notes  and  bills,  the  future  acquisition  of  the  banks. — 

ib 1 04 

8.  The  remedy  by  motion  being  in  derogation  of  the  com- 
mon law,  cannot  be  inferred  unless  the  parly  claming  the 
benefit  of  it,  shews  affirmatively  that  he  is  entitled  to  it. 
ib,.., 104 

9.  The  bank  cannot,  as  endorsee  of  defendant,  maintain  a 
proceeding  against  one  (not  the  maker)  as  the  endorser 
of  a  note,  made  payable  to  the  order  of  the  maker.— Lea 

4*  Langdon  vs.  The  Branch  Bank  at  Mobile 119 

10.  And  the  certificate  of  the  President  of  the  Bank,  that  the 
paper  sued  on,  is  really  and  bonafde^  the  property  of  the 
Bank,  will  not,  of  itself,  give  title  to  the  Bank,  of  the  pa- 
per sued  on. — ib 119 

11.  The  legislature,  in  requiring  such  certtficate,  did  not  in- 
tend a  grant  of  power — only  a  limitation  on  a  power  al- 
ready given. — ib • . . .   1 19 

12.  It  seems^  that  a  party  ptirsuing  a  summary  remedy  giv- 
en  by  statute,  must  conform  stirictly  to  the  terms  of  the 
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act,  and  the  conformity  must  be  shewn  by  the  record.— 

Belt  is,  a;b7it\  vs.  Taylor 564 

13  Alsn^  tiicit  ill  such  casi^s,  when  submitted  to  a  jury,  on  aii 
issue,  essential  fact->  will  eit.ier  be  i.itended  to  exist,  or 
will  be  considered  waived— if  tlie  record  shtw  such  a 
complianee  with  the  statute,  as  is  necessary  to  give  tlie 
court  jurisdiction.— ii5 564 

SURETY. 

1.  WhereJia  creditor,  without  the  consent  of  a  surety,  makes 
A  vahd  agreement,  with  the  principal  debtor,  lo  prolong 
thetima  of  payment,  the  surety  will  be  discharged. — hige 
vs.  The  Branch  Bwi/:  of  Mobile 108 

t2.  The  statute  anthorisinor  summary  proceedings  by  the 
banks,  in  collecting  c  aims  due  then?,  requires  the  court 
to  empannel  a  jury  to  try  t!ie  issue,  where  the  claim  is 
contested. -C/^/T^  vs.  The  Bank  of  .Mobile 360 

3.  In  ca5es  where  bank  debtors  are  proceeded  against  sum- 
marily by  notice,  the  judgment,  whether  by  default  or 
otherwise,  must  shew  atiirmatively,  every  fact  necessa- 
ry to  give  the  court  jurisdiction  ;  and  in  judgments  by 
default,  the  liabi  ity  o(  tlie  defendant  for  the  debt  must 

be  also  slicwn.— ?6 361 

4.  But  where  an   issue  is  made  up,  the  verdict  ascertains 

the  defendant  s  liability,  as  in  other  cases.,  .ib 361 

5.  A  noticcf  in  writing,  which  so  far  identifies  the  debt  for 
which  judgment  will  be  moved,  as  to  afiord  reasonable 
certainty,  is  sufficient.— i6 361 

6.  A  corporation  can  do  an  act  i?i  pais,  by  an  attorney  in 
in  fact;  and  so  an  attorney,  acting  on  behalf  of  a  bank, 
may^give  the  notice  to  a  bank  debtor,  required  by  statute, 
previous  to  a  motion  for  judgment.— i6 361 

7.  And  such  notice  need  not  be  tmder  the  seal  of  the  corpo- 
ration.—ifi. 363 

8.  The  ancient  rule  applied  to  corporations  existing  by  the 
common  law,  that  they  could  only  act  by  their  common 
seal  has'no  application  to  corporations  created  by  statute. 
-ib. . . .". 362 

SURVEY,  PLAN  OF. 

1.  A  plat  or  plan  of  survey  may  be  referred  to  in  a  grant, 
and  become  part  of  it ;  showing  the  proper  lines  and  as- 
certaining the  localities.— //o^an  vs,  Campbell  ($*  Cleave- 
land 10 
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TENANT. 

1.  Where  one  rents  land,  for  the  purpose  of  making  a  crop, 
upon  the  condition  that  he  is  to  give  up  possession  in 
case  the  owner  sells  to  a  third  person,  before  the  crop  is 
made— it  is  not  competent  for  the  tetiant.  in  case  a  sale 
is  made,  to  abject  that  the  contract  of  sa'e  is  not  evidenc- 
ed Dy  a  deed  conveying  a  perfect  title.— Z>ea/i  vs.  Fail. . .  491 

2.  A  tenant  who  has  enjoyed  the  possession  of  land,  without 
interruption,  for  the  entire  period  of  his  lease',  cannot  be 
allowed  lo-avoid  the  paymcint  of  rent,  Dy  shewing  a  defect 

of  title  in  his  landlord.— Terry  vs.  Fcrgnsoyi^  «c/mV.. .  •  500 

3.  Nor  can  a  tenant,  in  ejectment,  ba  permitted  to  shew  that 
his  landlord  had  no  title  at  the  time  of  making  the  lease 
— though,  perhaps  he  may  prove  tliat  his  landlord's  title 

has  since  that  time  expired. — ih 500 

4.  Where  one  accepted  a  lease  from  an  administrator,  and 
undertook  to  pay' him  rent,  he  was  not  allowed  to  object 

a  want  of  title  in  the  ndministrator.— ?7> 500 

6.  An  administrator  is  not  required  to  exercise  a  control 
over  the  real  estate  of  his  intestate,---yet,  if  he  assume  to 
lease  it,  he  will  hold  the  rent  in  trust  for  those  legally  en- 
titled.—lA. . .  . ; 500 

TITLE,  DEFECT    OF. 

!•  A  tenant,  who  has  enjoyed  the  possession  of  land,  without 
interruption,  for  the  entire  period  of  his  lease,  cannot  be 
allowed  to  avoid  the  payment  of  rent,  by  sliewing  a  de- 
fect of  title  in  his  landlord. —  Terry  vs.  Ferguson^  adm-r,  500 

2.  A  purchaser  cannot  resist  the  payment  of  the  purchase 
money,  for  defects  in  the  vendor's  title,  when  he  has  ta- 
ken possession  of,  and  remains  in  the  quiet  enjoyment  of 
the  premises.— /6 600 

\,  Nor  can  a  tenant,  in  ejectment,  b3  permitted  to  shew  that 
his  landlord  had  no  title  at  the  tims  of  making  the  lease, 
though  perhaps  he  may  prove  that  his  landlord's  tit  e  has, 
since  that  tims, expired.— /6 500 

..  And  the  purchaser  of  a  personal  chatti^l  has  been  inhibit- 
ed, while  holding  possession,  from  resisting  the  payment 
of  the  purchase  money,  by  alleging  a  want  of  title  in  his 
vendor.— 16 500 

5.  Where  one  accepted  a  lease  from  an  administrator,  and 
undertook  to  pay  him  rent,  he  was  not  allowed  to  object 

^    a  want  of  title  in  the  administrator.— i6 500 
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TITLE  OUTSTANDING. 

1.  A  defendaiu  iii  trover,  may  defend  himself,  by  shewing  ti- 
tle in  a  third  person,  and  so  also  may  a  defendant  in  de- 
tinuG.—Dozier  vs.  Joyce 303 

2.  Butja  mere  trespasser  cannot  set  up  an  outstanding  title 
in  a  third  person,  without  connecting  himself  with  it. — 

lb 304 

TRESPASS. 

1 .  An  action  of  trespass  proper,  does  not  survive  against 
the  representative  of  the  wrong  doer,  where  commenced 
in  his  life  time  :  and  in  such  case  the  representatives  can- 
not make  themselves  parties  to  the  suit. — Nettles,  adnir 
vs.  Barneit 181 

TRESPASS  TO  TRY  TITLES. 

1.  By  the  act  of  eighteen  hundred  and  twenty-one,  abolish- 
ing the  fictitious  proceedings  in  ejectment,  and  substitu- 
ting the  action  of  trespass— the  laws  in  force  in  relation  to 
the  action  of  ejectment,  except  so  for  as  it  related  to  the 
fictitious  proceedings,  were  declared  to  be  applicable  to 
the  action  of  trespass  to  try  \\\\e^-Slurdevant  vs.  The 
Hehs  of  Murrell 317 

2.  But  the  English  practice  inVelation  to  ejectment,  has  not 
been  adopted  in  this  State. — ib 317 

3.  The  declaration,  in  trespass  to  try  title,  should  describe 
the  land  in  controversy,  with  so  much  particularity  and 
precision,  as  will  inform  the  defendant  what  he  is  to  de- 
fend against,  and  the  court  for  what  it  is  to  render  judg- 
ment.— jh 317 

4.  Where  one  pleads  "not  guilty"  to  an  action  of  trespass 
to  try  title,  he  is  foreclosed  from  availing  himself  of  an 
objection  to  the  declaration ;  but  may,  in  error,  insist  uj>- 

on  the  insufficiency  of  the  verdict  and  judgment.— i6...  •   317 
6.  A  verdict  and  J  judgment  not  specifying  the  lands,  found 
illegally  in  a  party's  occupancy,  with  such  certainty  as 
will  show  where  they  lie,  or  the  number  of  acres  andex- 
,    tent  of  lilies — will  not  be  sustained.— ^'6 317 

6.  In  trespass  to  try  title,  the  plaintiff  need  only  endorse 
on  his  writ,  "that  the  action  is  brought  as  well  to  try  ti- 
tles, as  to  recover  damages" — any  rm necessary  descrip- 
tion of  the  premises,  or  of  the  injury  committed,  is  re- 
garded as  surplusage.— /amc5' vs.  Tait  et  al 476 

7.  Where  the  verdict  responds  to  the  issue,  and  judgment 
is  rendered  for  the  land  described  in  the  declaration — ^it  is 


8ufficiei2t ;  and  the  use  of  the  word  ^Henement^^  in  addi* 
tion  to  the  description  of  the  lands,  does  not  vitiate  the 
judgment.— i6 476 

TRESPASS   dUARE   CLAUSUM   FREGIT. 

1.  Trespass  quare  clansum /regit,  will  lie  to  recover  pos- 
session of  lands ,  and  a  writ  of  possession  is  properly  a- 
warded  to  the  successful  plaintifi*. — James  vs.  TaU  et 
al 476 

TROVEJl. 

1.  A  citizen  does  not  lose  the  right  to  reclaim  property  taken 
from  him,  in  times  of  public  emergence,  when  the  neces- 
sity which  induced  its  seizure  has  passed  away. — Fryer 

vs.  McRae 187 

2.  And  until  his  consent  to  part  with  it  is  freely  given,  he  is 
to  be  considered  its  rightful  owner,  until  tnne  shall  have 
divested  his  right  of  property.— ii 187 

3.  Therefore,  where  a  horse  had  been  seized  under  pretence 
of  necessity  for  the  public  service,  and  was  refused  to  be 
delivered  on  demand  made,  afier  the  exigence  which  in- 
duced the  seizure  had  passed— it  was  held  that  trover 
would  lie  for  his  recovery. — ib -187 

4.  The  wronghil  taking  or  detention  of  a  personal  chattel 
or  other  illegal  assumption  of  ownership,  or  using  or  mis- 
using of  it,  amount  to  a  conversion. — Chray  vs.  Crache- 
ron 191 

6.  So,  a  temporary  conversion  will  make  a  defendant  lia- 
ble ,  as,  if  one  ride  a  horse,  or  control  the  services  of  an- 
other's slave,  though  he  afterwards  restore  them  to  the 
true  owner— the  cause  of  action,  which  was  once  perfect, 
still  remains,  and  the  restoration  will  only  go  in  mitiga- 
tion of  damages.— 16 191 

6.  If  a  slave  be  lost,  during  the  time  he  is  employed  by  a 
defendant,  without  the  owners  consent,  defendant  is  lia- 
ble in  trover,  to  the  full  value  of  the  slave. — ib 191 

7.  But  if  the  employment  be  at  an  end  when  the  slave  is 
lost,  defendant  will  only  be  liable  for  the  temporary  con- 
version, and  the  measure  of  damages,  instead  of  being 
the  value  of  the  slave,  will  be  the  injury  resulting  to  the 
plaintiff,  from  the  employment,  which  under  some  cir- 
cumstances, may  possibly  be  increased. — ib 191 

8.  A  defendant  in  trover,  may  defend  himself,  by  shewing  ti- 
tle in  a  third  person,  and  so  also  may  a  defendant  in  de- 
tinue.— ZJozt^r  vs.  Joyce 303 

9.  An  action  of  trover  cannot  be  commenced  by  attachment; 
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which  can  only  issue  on  a  money  demand. — Marshall  4* 
McLeod  vs.  White 561 

10.  Where  an  attachment  issues  on  affidavit  of  a  money 
demand,  a  declaration  subsequently  filed  in  trover,  a- 
gainsta  defendant  who  does  not  appear,  cannot  be  allow- 
ed.—16  651 

11.  But  if  defendant  appear  and  plead  to  the  merits,  he  will 
be  too  late  to  review  the  irregularity  after  judgment. — 

ib 661 

TRUSTS. 

!•  There  is  a  broad  and  clearly  defined  distinction  between 
trusts  of  property,  which  are  specific  in  their  nature,  and 
trusts  of  money,  which  have  no  earmarks  by  which  they 
can  be  identified. — Maury^s  admW  vs.  MasovCs  adm^r..  211 

2.  But  there  is  no  diflference  between  a  trust  created  by  the 
deposite  of  money  in  the  first  instance,  and  one  where 
the  money  is  raised  by  the  sale  or  conversion  of  a  chat- 
tel deposited  with  a  tr\istee,  to  convert  into  maney.— 16.-  211 

3.  Whenever  the  subject  matter  of  a  trust  can  be  sued  for 
at  law,  the  statute  of  limitations  may  be  insisted  on  as  a 
bar,  although  the  remedy  is  pursued  in  a  court  of  equi- 
ty.-ift 211 

4.  The  only  trusts  not  within  the  operation  of  the  statute, 
are  those  which  are  peculiarly  and  exclusively,  the  sub- 
jects of  equity  jurisdiction.— i6 211 

6.  A  subsisting  recognised  and  acknowledged  trust,  as  be- 
tween the  trustecand  the  cestui  qiie  tnist,  is  not  barred 
by  the  statute  of  limitation.— z6 211 

6.  If  specific  property  is  placed  in  the  possession  of  any  one 
in  trust  for  a  specific  purpose,  as  long  as  it  remains  in 
specie,  and  capable  of  identification,  it  is  considered  as 
held  subject  to  the  trust,  until  such  time  as  the  trustee 
shall  do  some  act  evincing  his  intention  to  convert  it  to 
his  own  use,  or  to  renounce  or  abandon  the  trust  confided 
to  him ;  and  in  all  such  cases,  between  the  trustee  and 
cestui  que  trusty  such  intention  must  be  known  or  com- 
municated  to  the  trustee,  otherwise  the  property  will  be 
considered  as  remaining  subject  to  the  trust.— ti& 211 

7.  But  this  rule  has  never  been  applied  to  mere  money  trusts, 
when  the  fund  has  not  been  kept  distinct  and  separate 
from  other  funds  belonging  to  the  trustee.-- tft 211 

8.  The  fact  that  action  can  be  maintained  for  money  receiv- 
ed on  one  of  numsrous  demands,  does  not  revive  all  pre- 
vious causes  of  action,  and  the  payment  of  one  claim 
cannot  be  construed  as  an  admission  of  another. — ib. ....  212 
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9.  I^  at  the  time  of  a  testator's  death,  there  is  any  specific 
personal  property,  in  his  hands  belonging  to  others,  which 
he  holds  in  trust,  or  otherwise,  a/id  it  can  be  clearly  traced 
and  distinguished  from  the  testator's  own,  such  proper- 
ty is  not  assets  to  be  applied  to  the  payment  of  his  debts, 
or  to  be  distributed  among  his  heirs,  but  it  is  to  be  held  as 

the  testator  himself  held  it. — ib 212 

10.  But  if  the  testator  has  money^  or  other  property,  in  his 
hands  belonging  to  others,  which  is  in  trust  or  otherwise, 
and  it  has  no  earmarks,  and  is  not  distinguishable  irom 
the  mass  of  his  own  property,  the  party  must  come  in  as 

a  general  creditor. — ib « 212 

11.  And  the  rule  above  stated,  as  governing  cases  where  the 
trustee  is  dead,  extends  with  all  its  force,  to  money  trusts 
where  the  testator  is  living.— 16 212 

12.  As  long  as  the  trustee  holds  it  capable  of  being  distin- 
guished as  a  seperate  fund  distinct  from  his  own  money, 
the  trust  will  be  presumed  to  exist,  from  the  circumstance 
that  it  is  thus  kept  distinct,  for  this  could  alone  be  the  case 
where  the  trust  was  recognised  and  admitted.— i6 212 

13.  But  if  the  trustee  receives  money  on  account  of  the  subject 
matter  of  the  trust,  and  does  not  separate  it  and  keep  it  so 
that  it  can  be  identified,  a  continual  conversion  is  constant- 
ly taking  place,  and  if  the  cestxii  que  trust  lies  by  for 
more  than  six  years,  or  such  other  time  as  will  create  a 
statutory  bar,  the  presumption  of  payment  will  arise,  as 
in  any  other  case  of  a  mere  money  demand,  and  the  onus 
is  thrown  on  the  party  claiming  the  money,  to  repel  the 
presumption,  as  in  other  cases. ..ib 212 

VERDICT.  ^^ 

1 .  Verdicts  jHbmally  returned  may  be  corrected  at  the  time, 
at  the  insfflPb  of  the  party  injured,  or  if  returned  in  con- 
sequence of  instructions  of  the  court— a  bill  of  exceptions 
may  be  entered,  and  the  decision  thus  examined. — Pat^ 
terson  et  aL  vs.  Cook ' 66 

2.  If  the  jury  mistake  the  law,  a  motion  to  set^ide  the  ver- 
dict, and  for  a  new  trial,  is  the  remedy.— ii6 66 

3.  It  is  sufficient  if  the  verdict  respond  to  the  issue  framed; 

it  is  not  necessary  to  pursue  the  very  words. .  .ib *.     66 

4.  If  the  point  in  issue  can  be  ascertained  by^the  verdict,  it 
is  the  duty  of  the  court  to  mould  it  into  proper  form. 

ib 66 

6.  The  non-suits,  i^two  of  which  equal  a  verdict,)  embra£ed 
in  the  statute  ot  eighteen  hundred  and  seven,  ( Aik.  Dig. 
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283,  s.  135,^  must  be  such  as  continue  to  the  end  of  the 
term. — Kennedy  vs.  Geddes  ^*  Co 263 

6.  Thus,  two  non-suits  taken  in  a  cause,  at  different  terms, 
each  of  whicli  is  set  aside  before  tlie  end  of  the  term,  are 

not  equal  to  a  verdict,  -^ih 263 

7.  A  verdict  and  judgment  not  specifying  the  lands,  found 
illegally  in  a  party's  occupaney,  with  such  certainty  as 
will  show  where  they  lie,  or  the  number  of  acres  and  ex- 
tent of  lines — will  not  be  sustained.— ^Sfwrderan^  vs.  The 
He^rs  of  Murrell 317 

8.  Where  the  verdict  responds  to  the  issue,  and  judgment 
is  rendered  for  the  land  described  in  the  declaration — it  is 
sufficient ;  and  the  use  of  the  word  "  tenement,^  in  addi- 
tion to  the  description  of  the  lands,  does  not  vitiate  the 
judgment.-.Jame«  vs.  Tait  el  al 476 

WAREANTY. 

1.  The  seller  of  personal  chattels  impliedly  stipulates  that 
the  article  sold  is  his  own,  and  that  he  will  indemnify  the 
buyer  for  the  loss,  if  the  title  is  in  another  person.— iJtcfc*, 
mdm^r  vs.  Dillahunty 133 

2.  But  a  sale  by  an  executor,  administrator,  or  other  trustee, 
forms  an  exception  to  the  rule,  and  does  not 'imply  a  war- 
ranty  of  title,  unless  there  be  fraud,  or  perhaps,  in  some 
instances,  gross  negligence.— 16 • .  133 

3.  To  entitle  the  purchaser  to  recover  for  any  defect  in  the 
quality  or  soundness  of  the  article  or  property  sold,  except 
under  special  circumstances,  he  must  prove  that  the  sel- 
ler warranted  the  thing  sold  to  be  good  and  sound,  or  that 

he  concealed  or  fraudulently  represented  its  qualities.— ift.  133 

4.  If  the  warranty  be  express,  it  will  extend  to  a^defects, 
whether  known  or  unknown,  to  the  seller,  unl^Biey  be 
such  as  a  common  purchaser  might  haveobsfllRi^at  the 
time  of  the  sale. — ib 133 

5.  No  particular  form  of  expression  is  required  to  constitute 
a  warranty.  It  generally  depends  upon  the  terms,  and 
the  sense  in  which  they  are  understood  by  the  parties, 
whether  they  amount  to  a  warranty,  or  were  a  miere  ex- 
pression of  the  seller's  opinion.— ii& •  •  133 

6.  It  is  not  necessary  for  the  indemnity  of  the  purchaser, 
that  he  should  in  all  cases,  require  an  express  warranty, 
as  in  some  cases  the  law  will  imply  it :  as  in  case  of  one 
who  sells  provisions — a  merchant  abroad,  who  fills  an  or- 
der for  his  customer,  and  one  who  sells  by  sample. . .  i6. .  134 

7.  A  mere  representation  or  expression  of  opinion,  will  not 
render  the  seller  liable,  unless  made  with  a  knowledge 
that  they  are  false. — ib 134 
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8.  The  purchaser  of  personal  Tproperty  cannot  defend  a- 
gainst  the  purchase  money,  by  sliowing  that  the  property 
was  of  no  value, — the  'seller  making  no  warranty,  and 
practising  no  fraud. — ih 134 

9.  A  suppression  of  the  truth,  also,  to  the  buyer's  prejudice, 
will  render  the  seller Jiable.—z6 134 

10.  A  contract  for  the  sale  or  hire  of  a  slave,  is  governed  as 
far  as  the  nature  of  the  subject  will  allow,  by  the  same 
principles  that  govern  other  contracts  of  sale. — ib 1 34 

11.  The  hirer  of  a  slave  for  a  definite  period,  becomes  a  pur- 
chaser, for  the  time  agreed  on,  and  if  the  slave  die  be- 
fore its  expiration,  the  loss  must  be  borne  by  the  hirer,  and 
he  cannot  resist  a  recovery,  by  shewing  that  the  act  of 
God  prevented  him  from  deriving  a  protit  from  the  eon- 
tract,  unless,  by  its*terras,  it  provides  for  such  a  contin- 
gency.— ib 134 

12.  It  seems,  however,  that  in  Virginia  and  South  Carolina, 
the  owner  is  not  entitled  to  recover  hire,  for  the  time  in- 
tervening between  the  death  of  the  slave,  and  the  expira- 
tion of  the  term  for  which  he  was  hired,  but  the  hire 
must  be  apportioned.— i6 134 

13.  In  South  Carolina,  a  sound  price,  contrary  to  the  Eng- 
lish conmion  law,  implies  a  warranty  of  soundness,  by 

the  seller  of  a  personal  chattel.. .  .ib 134 

14.  The  action  for  a  false  warranty  is  intended  not  so  much 
to  punish  the  seller,  as  to  compensate  the  purchaser  for 
any  injury  he  may  have  sustained.-fibg*on  vs.  Thormg- 

ion 428 

16.  And  in  such  cases,  the  measure  of  damages  is  the  inju- 
ry sustained  by  plaintiff,  in  consequence  of  a  false  war- 

ranty.— 16 428 

16.  Where  one  warrants  a  slave  to  be  sound  which  was  not 
so — ^but  who  afterwards  recovered  and  became  sound — 
the  measure  of  damages,  is  the  sum  paid  for  medical  at- 
tendance, nursing,  &c.,  which  induced  the  recovery. — 
» 428 

WHARF. — (Sec  Riparian  Rights,) 

WILL. 

1 .  In  adjusting  the  meaning  of  any  of  the  provisions  of  a 
will,  the  testator's  intention  is  allowed  to  exert  a  control- 
ling influence— if  that  be  clear,  and  not  contrary  to  law, 
it  must  prevail,  although  in  giving  effect  to  it,  some 
wordft  should  be  rejected,  or  so  restrained  in  their  appli- 
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cation,  as  to  change  their  literal  meaning.— ffetw  of  Car 
pal  vs.  McMillan^  adrn'r 197 

2.  Where  the  testators  inteution  would  be  advanced,  courts 
have  sometimes  taken  license  not  only  to  reject,  but  even 

to  supply  words — ib •  197 

3.  If  a  will  be  ambiguous  in  any  particular  part,  the  whole 
toUl  may  be  considered,  for  the  purpose  of  ascertaining 

the  testator's  intent  in  that  part.— tA 197 

4.  As  the  property  devised  or  bequeathed  to  infant  devisees, 
legatees,  most  usually  goes  into  the  possession  of  their 
guardians,  after  the  executor  shall  have  collected  the  es- 
tate of  the  testator,  and  paid  his  debts ;  in  order  to  allow 
it  to  remain  with  the  the  executor,  or  to  receive  any  oth- 
er than  its  accustomed  destination,  the  intention  of  the 
testator  should  appear  from  plain  language,  or  clear  im- 
plication..~-i6 197 

6.  In  the  Cf  nstruction  of  powers  as  well  as  wills,  the  inten- 
tion of  the  parties,  if  compatible  with  law,  governs  the 
court. — ib 197 

6.  In  general,  the  intention  is  to  be  collected  from  the  instru- 
ment creating  the  power ;  though  a  reference  is  some- 
times allowable  to  the  circumstances  under  which  the 
power  was  given. — ib 197 

7.  But  where  two  intentions  appear,  a  general  and  a  partic- 
ular one,  such  a  construction  shall  be  given  to  the  power, 
that  the  general  intention  shall  take  effect,  even  if  the 
particular  intent  be  defeated.— i£ 197 

8.  Where  a  studied  regard  to  accuracy  and  precision  of  lan- 
guage in  a  will,  is  not  discovered — the  sense  in  which 
the  testator  employed  terms,  and  the  meaning  he  affixed 
to  them,  must  be  ascertained  in  determining  his  inten- 
tion.. *ib 197 

9.  The  words  of  a  testator  are  to  be  taken  in  their  ordinary 
meaning,  and  not  in  their  technical  sense.— i6 197 

10.  Where  property  is  left  by  a  testator  to  his  minor  children, 
to  be  given  them  when  they  respectively  arrive  at  the  age 
of  twenty-one  years,  or  marry,  and  to  be  managed  by  his 
widow,  during  her  widowhood,  .the  control  of  the  pro- 
perty by  the  widow,  ceases  upon  her  marriage :  and  the 
right  to  the  possession  and  control  of  the  property,  vests  in 

the  guardian  of  the  minors..  .ii 198 

11.  A  decision  oti  the  probate  of  a  will,  is  a  judicial  proceed- 
ing, and  the  court  in  which  it  is  registered,  is  a  court  of 
record,  and  if  the  presiding  judge  is  also  clerk  of  the 
court,  he  has  authority  to  test  the  records  of  his  court 

in  both  capacities. — Dozier  vs.  Joyce 303 


12.  In  the  construction  of  wills,  the  controlling  rule  is,  that 
the  court  must,  if  practicable,  ascertain  the  meaning  of 

the  testator. — Leavens  vs.  Butler,  et  ux. .  * .  * 380 

13.  In  the  exposition  of  a  will,  every  part  must  be  consult- 
ed ;  each  word  is  to  have  its  effect,  if  it  be  possible,  with- 

out  twartin^  the  general  intent. — ib » 380' 

.  14.  A  codicil  is  a  part  of  a  will,  and  is  to  be  construed  with 
it ;  and  may,  as  a  context,  confirm,  vary,  or  altogether 
change  an  intention  expressed  in  the  bodv  of  the  will. — 

ib '. 38a 

16.  Neither  the  common  or  statute  law  give  to  an  executor 
virtute  officii^  a  right  to  the  possession  of  the  testator's 
lands— if  they  are  devised,  they  pass  by  the  will  to  the 
devisee,  who  has  a  right  to  entry  and  possession ;  if  unde- 
vised, they  descend  to  the  heir,  who  is  entitled  to  posses- 
sion.. Ab 380 

16.  Where  power  is  given  by  a  will  to  sell  lands,  it  does  not 
require,  in  order  to  its  validity,  the  co-operation  of  all  the 
executors  named— the  power  is  attached  to  the  office,  and 
one  executor,  who  has  alone  qualified,  possesses  all  the 
power  conferred  by  the  will.— ii 380 

17.  Where  a  testator  intends  that  the  payment  of  legacies 
shall  be  expedited  or  delayed — his  intention  must  be  fol- 
lowed as  nearly  as  possible. — ib •  380 

18.  Payment  of  debts  takes  precedence  of  legacies,  and  a  )e- 
cy  will  not,  in  general,  be  paid,  where  the  assets  will  be 
required  to  pay  debts. — ib 380 

19.  But,  in  case  of  a  contingent  debt,  a  legatee  will  be  enti- 
tled to  the  assets,  on  giving  security  to  refund, — if  the 
debt  become  absolute.— 26 380 

20. Where  it  is  obvious  that  it  will  be  necessary  for  a  legatee 
to  refund,  in  order  to  pay  debts ;  or  where  the  will  post- 
pones the  payment  of  the  legacy  to  a  distant  time ;  or  if 
the  payment  would  defeat  the  testator's  intention — the  le- 
gatee cannot  claim  it. — ib 38t 

21.  According  to  the  English  practice,  where  a  will  relates 
to  lands  only,  it  ought  not  to  be  proved  in  the  spiritual 
court — ^but  if  it  embraces  personal  property  also,  it  ought 

to  be  proved  there.,  .^b 381 

22.  Where  one  by  his  will,  appointed  certain  agents  to  make 
a  division  of  his  personal  estate,  and  in  case  of  the  death  ot 
either  of  them,  authorised  the  survivor  to  appoint  others 
in  the  place  of  those  deceased,  to  assist  in  making  the  di- 
vision— a  recital  contained  in  a  paper,  purporting  to  be 
the  evidence  of  such  di\dsion,  and  made  by  agents  pur- 
portii^  to  have  been  appointed  by  the  survivor,  is  not 
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sufficient  evidence  of  the  fact  of  the  appointoieDt.  Proof 
of  the  fact  against  one  not  claiming  under  the  paper,  pur- 
porting to  be  a  division,  must  be  made  by  evidence  ali- 
unde.— Mordecai  vs.  Beal 539 

WITNESS. 

1 .  If  a  witness  whose  deposition  has  been  taken  on  the  ground 
of  his  being  about  to  leave  the  State,  remain  until  the  tri- 
al of  the  cause — his  deposition  cannot  be  read  in  evidence. 
Ooodwyn  vs.  Lloyd 237 

2.  But  the  failure  on  the  part  of  a  witness,  thus  situated,  to 
put  his  determination  of  leaving  the  State,  into  execu- 
tion, until  afler  a  term  of  the  court  has  elapsed,  will  not 
deprive  the  party  of  the  benefit  of  his  testimony,  if  he 
leaves  the  State  before  the  trial  of  the  cause. — i6.. .....  237 

3.  And  his  death,  within  the  State,  before  he  executes  his 
determination  of  leaving  it,  affords  as  good  ground  for 
using  his  testimony,  as  his  absence  from  the  State,  at  the 
time  of  the  trial. — ib 237 

4.  A  witness  cannot  be  examined  to  any  distinct  collateral 
fact,  for  the  purpose  of  impeaching  his  testimony  afler* 
wards :  But  if  the  witness  voluntarily  swears  falsely  m 
relation  to  matters  not  within  the  issue,  he  may  be  im- 
peached by  contradicting  him. — Dozier  vs.  Joyce 303 

5.  A  witness  cannot  be  asked  in  slander,  if  he  knows  of  oth- 
er persons  refusing  to  employ  plaintiff,  by  reason  of  the 
slanderous  words  spoken, — than  those  mentioned  in  the 
declaration. — Johnson  vs.  Robertson  ^*  icife 486 

6.  Where  the  subscribing  witness  handed  a  bond  to  the  clerk, 
who  copied  it— the  copy  made  by  the  clerk,  is  satisfactory 
evidence  of  the  contents  of  the  original. — Evans  et  al.  vs. 
Boiling 646 

7.  But  the  subscribing  witness  cannot  be  allowed  to  refresh 
his  memory,  as  to  the  contents  of  th*5  lost  bond,  by  refer- 
ence to  the  copy  made  by  the  clcrk.—ifi 546 

8.  A  witness,  it  seems,  may  be  allowed  to  refresh  his  memo- 
ry, by  looking  at  a  memorandum  he  made  at  the  time  the 
occurrence  took  place,  to  which  he  is  called  to  testify  ;  but 
must  swear,  not  from  the  fact  of  his  having  written  it 
down,  but  to  the  fact  itself —ift 646 

WARDS. 

1.  In  adjusting  the  meaning  of  any  of  the  provisions  of  a 
will,  the  testator's  intention  is  allowed  to  exert  a  control- 
ling influence— if  that  be  clear,  and  not  contrary  to^law, 
it  must  prevail,  although  in  giving  effect  to  it,  some  m)itls 
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should  be  rejected,  or  so  restrained  in  their  appIicatioJi 
Us  to  change  their  literal  meaning.— BetV^  of  Copal  vs. 
McMillan,  adm'r 197 

2.  Where  the  testator's  intention  would  be  advanced,  courts 
have  sometimes  taken  license  not  only  to  reject,  but  even 

to  supply  words — ib • 197 

3.  Where  a  studied  regard  to  accuracy  and  precision  of  lan- 
guage in  a  will,  is  not  discovered — the  sense  in  which 
the  testator  employed  terms,  and  the  meaning  he  affixed 
to  them,  must  be  ascertained  in  determining  his  inten- 
tion...ifi 197 

4.  The  words  of  a  testator  are  to  be  taken  in  theu*  ordinary 
meaning,  and  not  fti  their  technical  sense.--?6 198 

WORK  AND  LABOR. 

1.  If  a  party  undertake  to  do  work  by  a  fixed  time,  or  in  a 
particular  manner,  but  fails  to  perform  it  within  the  time, 
or  according  to  the  manner  agreed;  he  cannot  recover  on 
the  special  contract.  • .  Gazzam  vs.  Kirby 253 

2.  But,  if  the  work  done,  was  of  value  to  the  defendant, 
plaintiff  may  recover  on  a  quantum  meniit. — ib 263 

3.  If  the  work  be  so  illy  executed,  as  to  be  of  no  benefit  to 
the  defendant,  the  plaintiff  is  not  entitled  to  recover  any 
thinff ;  not  even  for  materials  furnished. — ib 263 

4.  If  the  work  performed  is  of  less  value  to  a  defendant, 
when  completed,  after  a  stipulated  time,  than  it  would 
have  been,  had  the  contract  been  performed  with  punctu- 
ality,— it  is  competent  for  him  to  reduce  the  recovery  by 
shewing  that  fact..  .^'6 263 

5.  And,  in  such  a  case,  the  contract  is  good  evidence  to 
shew  what  estimate  the  parties  originally  placed  on  the 
work.— ti 263 

WRIT. 

1.  Where  the  place  of  holding  court  is  left  blank  in  a  writ, 
and  the  defect  is  in  no  way  cured  by  appearance  or  oth- 
erwise-judgment cannot  be  rendered  for  plaintiff.-  Wragg 

vs.  The  Branch  Bank  of  Alabama  at  Mobile 196 

2.  A  written  acknowledgment  of  service  of  a  writ  by  a  de- 
fendant,  without  proof  of  such  acknowledgment,  is  not 
sufficient  to  sustain  a  judgment  by  default. — Hobson  ^ 
Sons  vs.  Emanuel  etal 442 

3.  But  where  parties  appear  in  court,  the  necessity  of  the 
actual  service  of  process  is  dispensed  with. — ib 442 

4.  Process  must  be  construed  in  reference  to  the  law  which 
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provides  for  its  issuance  and  return.— i^iW&y  et  al.  vs« 
Ritchie i 462 

6.  The  act  of  eighteen  hundred  and  seven,  ( Aikin's  Digest, 
278,)  provides  that  where  a  writ  is  issued  five  days  be- 
fore court,  it  is  regularly  returnable  to  the  next  term ; 
and  it  m:ikes  a  writ  abateable^  if  it  be  returnable  at  a  term 
beyond  that  next  to  be  holden.-~i6« 45S 

6.  A  writ  issued  on  the  third  of  January,  eighteen  hundred 
and  thirty-eight,  and  returnable  on  the  fourth  Monday  in 
January  next,  is  not  illegal ;  and  the  word  next,  in  the 
writ,  may  refer  to  the  foujth  Monday  next  after  its  date^ 
and  not  to  January,  eighteen  hundred  and  thirty-nine. — 

ib 462 

7.  A  return  of  ^hxotfound^^  to  a  writ,  does  not  authorise  the 
inference,  that  the  suit  is  abandoned  by  the  plaintiff.— 
Gaston  vs.  Parsons .....  . « .  • 469 

8.  A  plea  in  abatement  that  a  suit  was  pending  for  the  iden- 
tical cause  of  action,  at  the  time  of  the  issuance  of  the 
writ,  is  supported  by  the  production  of  the  record ;  and 
the  replication  to  such  a  plea,  should  present  the  issue  of 
nul  tiel  record. —  ib • 469 

9.  A  writ,  as  part  of  the  record,  is  proper  and  pertinent  evi- 
dence to  support  such  a  plea,  on  an  issue  of  ntd  tiel  re- 
cord.—ib 469 

10.  An  objection  to  an  endorsement  on  a  writ  cannot  be  en- 
tertained after  the  plea  of  not  guilty.— Jbmcj  vs.  Tait  et 

al 476 
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